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S. GRANVILLE BEALS VS. THE ILL., MO. & TEXAS R. R. CO. ET AL. 1 


a UnitTep STATEs OF AMERICA, I * 
Eastern District of Missouri, ‘ 
In the Circuit Court of the United States in and for said District. 


Be it remembered that on the second day of January, A. D. 1886, 
there-Was filed in said court a certain amended bill of complaint in 
words and figures following, to wit: 


1 United States Circuit Court, Eastern District of Missouri. In 
: Equity. 
S. GRANVILLE Brats, Plaintiff, 
vs. 

ILLIxOISs, MissouRI AND Texas RAILWwAY Con- : 
pany, Cape Girardeau and State Line Railroad; 1 — 
George C. Thilenfus and Henry T. Blow, Trus- P 
tees, &c.; Thomas C. Fletcher, and Cape Girar- 
deau and Southwestern Railway, Defendants. _, 


To the honorable the judges of the circuit court of the United States 
for the eastern district of Missouri : 


S. Granville Beals, a citizen and resident of the State of New York, 
and doing business in the city of New York, brings this his 
2 bill of complaint against The Illinois, Missouri and Texas 
Railway Company, The Cape Girardeau and State Line rail- 
road, and The Cape Girardeau and Southwestern Railway Company, 
each being corporations severally organized and incorporated under 
the laws of tne State of Missouri and now or recently doing busi- 
ness in that State, and George C. Thilenius and Henry T. Blow, 
trustees of said Cape Girardeau and State Line Railroad Company, 
and Thomas C. Fletcher, all citizens of said State of Missouri; and 
thereupon your orator complains and says: 

I. That a corporation known and designated as the Pilot Knob, 
Cape Girardeau and Belmont Railroad Company was duly incor- 
porated and organized by and under an act of the Legislature of 
the State of Missouri entitled “An act to incorporate the Pilot Knob, 
Gape-Girardeau and Belmont Railroad Company,” approved De- 
cember 31, 1859, and an act amendatory thereto, entitled “An act to 
enable the Pilot Knob, Cape Girardeau and Belmont Railroad Com- 
pany ” to build an additional line of railroad, approved January 14, 
1868, and another act amendatory thereof, entitled “An act toamend 
an act to incorporate the Pilot Knob, Cape Girardeau and Belmont 
Railroad Company,” approved February 18, 1869, and whereby, 
among other provisions therein contained, the name of the said Pilot 
Knob, Cape Girardeau and Belmont Railroad Company was changed 
to the name Cape Girardean and State Line railroad, which said 
last-named company is one of the defendants in this suit. 

II. And your orator further shows unto your honors, on 
3 information and belief, that prior to the month of January, 
1871, and about that time the said defendant, the said Cape 
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Girardeau and State Line railroad, was vested with, in possession of, 
and was sole and exclusive owner of all the rights, privileges, prop- 
erty, and franchises granted, secured or intended to be granted and 
secured by the said several acts of the Legislature of the State of 
Missouri above referred to in respect to said Pilot Knob, Cape 
Girardeau and Belmont Railroad Company, and of all the rights, 
privileges, and property which had been acquired by said last- 
named company or by the said Cape Girardeau and State Line 
railroad, — had to some extent carried on the work of construct- 
ing the said railroad authorized to be built under said acts in the 
State of Missouri. 

III. That in or about the month of January, 1871, the said de- 
fendant, the said Cape Girardeau and State Line railroad, entered 
into negotiations with Thomas C. Fletcher, of said State of Missouri, 
one of the defendants in this suit, to have him raise the necessary 
amount of money to construct and complete said railroad, or for him 
to have the same done by some company to be organized by him 
for that purpose. 

IV. That on or about the Ist day of March, 1871, as your orator 
is informed and believes, a contract in writing was entered into 
between said defendant, the Cape Girardeau and State Line rail- 
road, and said Fletcher, executed in due form of law, and which was 
duly executed and delivered, and bore date on or about the Ist day 
of March, 1871, which said contract was signed by the president of 
said company, and was attested by the secretary thereof, and was 

under the corporate seal of said last-named company, and said 
4 contract was made and entered into in accordance with a 
resolution of the board of directors of said company, duly 
passed by them, and which contract was also duly signed and exe- 
cuted by said Fletcher, and provided, among other things, for a con- 
veyance by said Cape Girardeau and State Line Railroad Company 
of all their said property, rights, and franchises to the defendants, 
George C. Thilenius and Henry T. Blow, as trustees, in trust; and 
which property, rights, and franchises were, by the terms of said 
contract, to be conveyed by said trustees to said Fletcher or to a 
company to be organized by him for the purpose of building and 
constructing said road and continuing the same in use and opera- 
tion when built; and said contract further provided, as your 
orator is informed and believes, that said trustees, for and in behalf 
of the said Cape Girardeau and State Line Railroad Company, and 
ulso said company, and the company to be organized by the said 
Fletcher, or said Fletcher in person, should make a mortgage or 
deed of trust upon the entire property conveyed to said trustees in 
trust, as aforesaid, to secure first-mortgage bonds, and that the pro- 
ceeds of the sale of said bonds should be used and employed in pay- 
ing the expenses of building, completing, equipping, and operating 
said road by said Fletcher, or by the company which he was to 
organize for that purpose. 

V. That, as your orator is informed and believes, the said Fletcher 
then proceeded to organize and have organized in due form of law, 
under the general statutes of the State of Missouri, an incorporated 
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company, under the name and style of the Illinois, Missouri and 
Texas Railway Company, which said company was duly organized, 

as your orator is iuformed and believes, under and pursuant 
5 to the laws of the State of Missouri, in or about said month 

of March, 1871, as by the certificate of such organization and 
of the articles of association or a duly authenticated copy thereof, 
in court to be produced if required, will fully and at large appear, 
and that the said last-named company is one of the defendants in 
this suit and the same corporation which it was provided in said 
contract between said Cape Girardeau and State Line railroad and 
said Fletcher, as aforesaid, should be organized by him for the pur- 

of building, completing, and equipping said road for use. 

VI. That afterward, in pursuance of said contract and of a reso- 
lution of said board of directors of the said Cape Girardeau and 
State Line Railroad Company, as your orator is informed and be- 
lieves, to wit,on or about the 6th day of April, 1871, the said 
defendant, The Cape Girardeau and State Line Railroad Company, 
by an instrument in writing, executed in due form of law, under 
the seal of the said last-named company, signed by the president 
thereof and attested by its secretary, conveyed to the defendants, 
said George C. Thilenius and Henry T. Blow, as trustees, in trust, 
the roud-bed and all other property of said Cape Girardeau and 
State Line railroad, being all the property, rights,and franchises of 
said company in and to said road as the same then existed or might 
thereafter exist or be constructed from the shore of the Mississippi 
river, in the city of Cape Girardeau, in the State of Missouri, to the 
boundary line between the States of Missouri and Arkansas, at a 
point east of Ripley county, Missouri, including all the equip- 

ments and appurtenances of said railroad, and the rights, 

6 privileges, — franchises thereunto appertaining, and con- 
veying all the right. title, and interest which the said cor- 
ee the said Cape Girardeau and State Line railroad, then 
ind or should thereafter acquire of, in, and to all and singular the 
lands acquired or to be acquired for said railroad, either by said 
Cape Girardeau and State Line Railroad Company or by said 
trustees for said company, whether in fee simple or less estate, from 
the United States of America, the State of Missouri, or from any 
county in said State, or otherwise; and in and by said deed of trust 
said last-nained company directed said trustees and the president of 
said company, said defendant, George C. Thilenius, in the name of 
und in behalf of said Cape Girardeau and State Line Railroad, to 
join with the said defendant, the said Illinois, Missouri and Texas 
llway Company, in the execution of a deed of trust or mortgage 
of all the aforesaid property to secure the gee of first-mort- 
gage bonds of said last-named company and interest thereon, the 
proceeds of which bonds were to be used by said last-named com- 
pany for the construction, completion, and equipment of said road. 

VII. That said deed of trust was, as your orator is informed and 
believes, prior to the second day of May, 1871, duly executed by said 
Cape Girardeau and State Line Railroad Company and delivered to 
said trustees pursuant to and in accordance with a resolution of the 
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board of directors of said last-named company fully authorizing 
and empowering them and each of them to act in the premises in 
respect to all of said matters and things, and which said trust therein 
conferred was duly accepted and acted upon by sai trustees and 

each of them. P 
7 VIII. That thereafter, to wit, on or about the 2d day of May, 

1871, as your orator is informed and believes, a deed of trust or 
mortgage of all the aforesaid property of said defendant, The — 
Girardeau and State Line railread, and of the said defendant, The 
Illinois, Missouri and Texas Railway Company, and of each of them, 
was made by said companies, respectively, pursuant to and in accord- 
ance with said contract and in pursuance with resolutions of the 
boards of said company of said cumpanies, respectively, and by said 
Thilenius and Blow, as said trustees of said first-named company, 
for and on behalf of said company, to Frederick S. Winston and David 
Hoadley, of the city of New York, for the pur of securing the 
bonds of the said defendant, The said Illinois, Missouri and Texas 
Railway Company, to the amount of one and one-half million of dol- 
lars and interest thereon, the proceeds of which bonds were to be used 
in the construction, completion, and equipment of said railroad for 
use, which said deed of trust or mortgage tosaid Winston and Hoadley 
was executed in due form of law and duly delivered, and was signed 
by said companies, respectively, and by said Thomas C. Fletcher, as 
president of said Illinois, Missouri and Texas Railway Company, 
and attested by S. Harry Wright, as secretary of said company, for 
and in behalf of said last-named company, and by George C. Thi- 
lenius, president of said Cape Girardeau and State Line railroad, 
and attested by H. G. Fongen, as secretary of said last-named Com- 

ny, for and in behalf of said company, and by said George C. 

hilenius and Henry T. Blow, as trustees as aforesaid of said prop- 

erty of said Cape Girardeau and State Line railroad, for and 
8 in behalf of said last-named company, and by said Freder- 

ick S. Winston and David Hoadley, trustees named in said 
deed of trust or mortgage to them, and the corporate seal of said 
corporations, respectively, was duly affixed to said trust deed to said 
Winston and Hoadley, and the same was fully executed and deliv- 
ered in due form of law to said Winston and Hoadley, and bore date 
on said 2d day of May, 1871. 

IX. That, as your orator is informed and believes, said last-named 
trust deed or mortgage was duly delivered to said trustees, Winston 
and Hoadley, and the trust therein conferred was duly accepted and 
acted upon by them and each of them. 

X. That the .ollowing is, as your orator is informed and believes, 
a true, full, and correct copy of said deed of trust or mortgage to 
said Winston and Hoadley—that is to say: 

“This indenture, made on the 2d day of May, in the year of our 
Lord one thousand eight hundred and seventy-one, between the 
Illinois, Missouri and Texas Railway Company, a corporation created 
and existing under the general corporation laws of the State of Mis- 
souri, the Cape Girardeau and State Line Railway Company, a cor- 
poration created under the acts of the General Assembly of the 
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State of Missouri, approved December 31, 1859, and the act amend- 
atory thereof, approved February 18, 1869, and George C. Thilenius 
and Henry T. Blow. trustees in a certain deed made and executed 
by the said Cape Girardeau and State Line Railroad Company to 
the said Illinois, Missouri and Texas Railroad Company, dated the 
6th dey of April, A. D. eighteen hundred and seventy-one, par- 

‘ties of the first part, and Frederick S. Winston and David 
9 Hoadley, both of the city of New York, parties of the second 

part. 

“Whereas the said Illinois, Missouri and Texas Railway Com- 
pany, pursuant to an authority of law and its agreement with the 
suid Cape Girardeau and State Line Railroad Company, has resolved 
to issue and negotiate a series of fifteen hundred bonds of one thou- 
sand dollars each, numbered consecutively from one (1) to fifteen 
hundred (1500), inclusively, designated as first-mortgage railroad 
and land construction bonds of the Illinois, Missouri and Texas 
Railway Company, and amounting in the aggregate to one million 
five hundred thousand dollars, payable in twenty years from the 
10th day of July, in the year of our Lord one thousand eight hun- 
dred and seventy-one. in gold coin of the United States, and bearing 
interest at the rate of seven per cent. per annum, payable semi-an- 
nually in such gold coin, which said bonds are all of like tenor, ex- 
cept as to numbers thereof, and in the following form: $1,000; 
United States of America, State of Missouri; No. —; Illinois, Mis- 
souri and Texas Railway Company, incorporated under the laws of 
Missouri; principal and interest payable in gold coin. Know all 
men by these presents that the Illinois, Missouri and Texas Railway 
Company is indebted to —— or bearer in the sum of one thou- 
sand dollars, in gold coin of the United States of America, which 
the Illinois, Missouri and Texas Railway Company hereby promises 
to pay to the said or the bearer hereof, in the gold coin afore- 
said, on the 10th day of July, one thousand eight hundred and 
ninety-one, at the agency of said railway company, in the city of 

New York, with interest thereon at the rate of seven per 
10 centum per annum, payable semi-annually, in the gold coin 

aforesaid, at said agency, in the city of New York, on the 
10th day of January and July, in each year, on the presentation 
and surrender of the annexed coupons, as they severally become 
due; and it is hereby expressly declared and agreed that in case 
default shall be made in the payment of any semi-annual instalment 
of interest on this bond when such interest shall become payable 
and be demanded and such interest shall remain unpaid and in 
arrear for the period of six months after the same shall have been 
demanded the principal of this bond may be declared and made 
due and payable in the manner and with the effect provided in the 
deed of trust or mortgage hereinafter mentioned. This bond is one 
of a series of fifteen hundred bonds (all of which of are of like tenor 
and date, except as to the numbers thereof) of one thousand dollars 
each, numbered consecutively from 1 to 1500, inclusively, and 
amounting in the aggregate to $1,500,000, and the payment of the 
principal and interest of each and all of said bonds is secured by a 
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deed of trust or mortgage bearing date the 2d day of May, A. D. 
1871, duly executed and delivered by the said Illinois, Missouri 
and Texas Railway Company, and in which the Cape Girardeau 
and State Line Railroad Company, and George C. Thilenius and 
Henry T. Blow, trustees for said companies, have joined to F. 8. 
Winston and David Hoadley, as trustees, and conveying to said 
trustees the road-bed and all other property of the said Illinois, Mis- 
souri and Texas Railway Company and of the Cape Girardeau and 
State Line Railroad Company, and all property of either or 
both said companies held by said trustees, — the railroad 
as the same now is or hereafter may be constructed 
11 from the shore of the Mississippi river, in the city of Cape 
| Girardeau, in the State of Missouri, to the boundary line 
tween the States of Missouri and Arkansas at a point east of Ripley 
county, Missouri, together with the equipments and appurtenances 
of said railroad, and the rights, privileges, and franchises thereunto 
appertaining, and conveying also all the right, title, and interest 
which the said railroad companies, or either or both of them, or 
the said trustees for them or either of them now have or shall here- 
after acquire of, in, and to all and singular the lands acquired or 
to be acquired for said railroad by either or both said companies, 
or by said trustees for them, whether in fee simple or a less estate 
from the United States of America, the State of Missouri, or from 
any county in said State or otherwise. This bond shall ‘pass b 
delivery or by transfer upon the books of the said Illinois, Missouri, 
and Texas Railway Company at the office of the treasurer thereof, 
and after a registration of ownership certified hereon by the treas- 
urer or transfer agent of said company no transfer except upon the 
books of thesaid railroad company shall be valid unless the last trans- 
fer shall have been to beurer and transferability by delivery thereof 
restored; but this bond shall continue susceptible of successive 
registrations and transfers to bearer as aforesaid at the option of the 
holder. This bond shall not become valid or obligatory until it 
shall have been authenticated by a certificate endorsed hereon and 
duly signed by said trustees or the successor or successors of suid 
trustees in the trust deed created by the said deed, and until a fur- 
ther certificate shall be endorsed hereon and duly signed by the 
treasurer of said railroad company to the effect that this bond is 
registered in the books of the company. 

12 In witness whereof tlie said Illinois, Missouri, and Texas 

Railway Company has caused its corporate seal to be hereto 
[seaL.] affixed and the same to be attested by the signature of its 

president and secretary, and has also caused the coupons 
hereto annexed to be signed by its treasurer this 10th day of : 
A. D. eighteen. hundred and seventy-one. 

ee President. 


i ys 


——, Secretary. 


Now, therefore, this indenture witnesseth: That the said parties 
of the first part for, and in consideration of the premises and of the 
sum of one dollar, to them duly paid by the said parties of the 
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second part, the receipt whereof is hereby acknowledged, and in 
order the better to secure the payment of the principal of said bonds 
and all interest thereon as the same shall become payable, accord- 
ing to the tenor of said bonds and the terms of the coupons thereto 
annexed, have granted, bargained, and sold. and by these presents 
do grant, bargain, sell, convey, and transfer, unto the said parties of 
the second part, as joint tenants and not as tenants in common, and 
to the survivor of the said parties of the second part and to the 
heirs and assigns of such survivor, all and singular the railroad 
heretofore known as the Cape Girardeau and State Line railroad, and 
now designated as the Illinois, Missouri, and Texas railway, as the 
same now is or hereafter shall be constructed from the shore of the 
Mississippi river, within the corporate limits of the city of Cape Girar- 
deau, in the State of Missouri, to the boundary line between the States 

of Missouri and Arkansas at a point east of Ripley county, 
13 being a distance of eighty-five miles, more or less, together 

with the equipment and appurtenances of said railway, and 
the rights, privileges, and franchises thereunto appertaining, inelud- 
ing the road- and the superstructure, and all the rights of 
way, and all the depot grounds and other lands, and all tracks, 
bridges, viaducts, culverts, fences, and other structures, and all 
station-houses, car-houses, sheds, and other buildings, and all ma- 
chine shops or other shops now held or owned or which shall be 
hereafter held or acquired by the parties of the first part, their suc- 
cessors or assigns, fur use in connection with said railroad or with 
any part thereof or with the business of the same, and also all 
equipment and all machinery, tools, implements, fuel, and material 
for constructing, opening, repairing, or replacing the said railroad 
or any part thereof or any of the eqipments or appurtenances or ap- 
purtenances of the said railroad or any part thereof, and also all fran- 
chises connected with or relating to the said railroad or the con- 
struction, maintenance, or use thereof, as fully and completely to 
all intents and purposes as if the said railroad were at the date 
hereof fully constructed, — and equipped; and also all the 
right, title, and interest which the Illinois, Missouri and Texas Rail- 
way Company and the Cape Girardeau and State Line Railroad 
Company now have or that either of them may hereafter, by reason 
of the construction of said railroad or any part thereof or otherwise, 
acquire, in law or equity, of, in, and to any and all lands, whether 
in fee simple or a less estate, in the counties of Cape Girardeau, 
Stoddard, Bollinger, Wayne, and Butler, in said State of Missouri 
or elsewhere soever; and also all the property, franchises, rights, 

and things whatsoever now held or which may be here- 
14 aſter acquired by the said Illinois, Missouri and Texas Rail- 

way Company and the said Cape Girardeau and State Line 
Railroad Company, or the said trustees of the first part or their suc- 
cessors for either or both of said companies, or the successors of said 
companies or either of them, in connection with or relating to said 
railroad or any part thereof, or the construction, maintenance, or 
use of the same, together with all and singular the tenements, here- 
ditaments, and appurtenances to said railroad, lands, and premises 
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and either of them belonging or in anywise appertaining and the re- 
version and reversions, remainder and remainders, tolls, incomes, rev- 
enues, rents, issues, and profits thereof; and also all the estate, right, 
title, interest, property, possession, claim, and demand whatsoever, 
as well in law as in equity, of the said parties of the first part of, 
in, and to the same and any and every part thereof, with the appur- 
tenances; to have and to hold the said railroad, lands, and premises 
unto the said parties of the second part as joint tenants and not as 
tenants in common, and to the survivor of the said parties of the 
second part, his heirs and assigns, to the only proper use, ‘benefit, 
and behoof of the said parties of the second part and of the survivor 
of them, his heirs and assigns; but in trust, nevertheless, to and for 
the uses and purposes hereinafter expressed—that is to say : 

Article first. Until default shall be made by the said Illinois, Mis- 
souri and Texas Railway Company, its successors or assigns, in the 
payment of the principal or interest or some part thereof of the said 

bonds or some one of them the said Illinois, Missouri and 
15 Texas Railway Company, its successors and assigns, shall be 

suffered and permitted to possess, manage, operate, and enjoy 
the said railway or railroad, with its equipment and appurtenances, 
and all and singular the lands, property, and franchises hereinbefore 
described, and to receive, take, and use the tolls, incomes, revenues, 
rents, issues, and profits thereof. 

Article second. In case default shall be made in the payment of 
any semi-annual instalment of interest to accrue on any of said 
bonds, when such interest shall become payable and be demanded 
according to the tenor of such bond or the terms of any coupon 
thereto annexed, and such interest shall remain unpaid and in ar- 
rears for the period of six months after the same shall have been 
demanded, or in case of default being made in the payment of the 
principal of said bonds or any of them when the same shall become 
due and be demanded, then and in either and every such case it 
shall be lawful for the said parties of the second part, or for the 
survivors of the said parties of the second part, or for the successors 
or successor of the said ‘parties of the second part, or of the survivor 
of them, in the trust hereby created, personally or by attorney-in- 
fact or agents, to enter into and upon all and singular the railroad 
aforesaid and the lands and premises aforesaid, and to take actual 
possession of the same, and from thenceforth to have, hold, and use 
the same, operating the said railroad and conducting the business 
thereof by such superintendents, managers, receivers, or agents as 
the said trustees or trustee so entering shall deem proper, and mak- 
ing from time to time such repairs and replacements and such 

useful alterations, additions, and improvements to the said 
16 railroad and premises as the said trustees shall deem expe- 

dient; and it shall be lawful for the said trustee or trustees, 
after entry as aforesaid upon the said railroad and premises or any 
part thereof, to collect and receive all the tolls, fares, freights, rents, 
revenues, issues, and profits of said railroad and premises, and every 
part thereof,and to deduct therefrom the expenses of such entry and 
the expenses of holding, operating, and managing the said railroad 
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and conducting the business of the same, including the expenses of 
such repairs, replacements, alterations, additions, and improvements 
as may be made by them or him as aforesaid, and all payments 
which may be made or may be due for taxes and assessments; and 
after making the deduction aforesaid it shall be lawful for said trustee 
and trustees, and be their duty or his duty, to apply semi-annually 
on said first mortgage rail and land-construction bonds in the 
order which such interest shall have become due, and to pay the 
same to the person holding the bonds and coupons evidencing the 
right to such interest, ratably and without discrimination or prefer- 
ence between them on account of the time of the actual issue of 
said bonds; and if, after payment of all interest on said bonds, a 
surplus of moneys shall remain, to pay over the same to the said 
Illinois, Missouri and Texas Railway Company, of the first part, its 
successors or assigns. 

Article third. In case default shall be made in the payment of any 
interest to accrue on any of said bonds, and such interest shall re- 
main unpaid and in arrears for the period of six months after the 

same shall have been demanded as aforesaid, or in case 
17 default shall be made in the payment of the principal or any 

part thereof of the said bonds or any of them, it shall be 
lawful for the said parties of the second part, being trustees under 
these presents, or for the survivor of them, or the successor or 
successors of said trustees in trust hereby created, to enter into 
and upon all and singular the railroad aforesaid and the lands 


and premises aforesaid, and after such entry, or after other entry, or 


without entry, personally or by their attorneys or agents, to sell and 
dispose of said railroad, with its equipments and appurtenances, and 
all and singular the lands and other property, rights, and fran- 
chises hereinbefore conveyed or intended so to be, at public auction, 
at such place in the city of New York or in the city of Cape Girar- 
deau, Missouri, as the said trustees or trustee or the survivor or 
successors or successor of them or either of them shall designate 
and at such time as they or he may or shall appoint: Provided, That 
the said trustees or trustee shall give notice of the time and place of 
such sale by advertisement published not less that twenty consecu- 
tive days in one or more daily newspapers in each of the cities of 
New York and St. Louis, and after such advertisement it shall be 
lawful for the said trustees or trustee to make such sale at the time 
and place mentioned in such advertisement or to adjourn such sale 
from time to time, and if so adjourning to make the same without 
further notice at the time to which the same may be adjourned and 
at the place mentioned in said advertisement of sale, and to make 
and deliver to the purchaser or purchasers of the said railroad, lands, 
and premises or any part thereof a good and sufficient deed or 
deeds in the law for the same in fee simple, which sale made as afore- 

said shall be a perpetual bar, both in law and equity, against 
18 the said parties of the first part, their successors and assigns, 

and all other persons claiming or to claim the said premises 
or any part or — — by, from, through, or under the said 
parties — the first part, their successors or assigns; and after de- 
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ducting from the proceeds of such sale just allowances for all 
expenses thereof, including attorneys’ and counsel fees and all other 
expenses, advances, or liabilities which may have been made or in- 
curred by the said trustees or trustee in operating or maintaining 
the said railroad or in managing the business thereof while in their 
or his possession, or in arranging for and completing the sale afore- 
said, and all payments which may have been by them or him for 
taxes or assessments, as well as reasonable compensation for their 
or his services, it shall be lawful for the said trustees or trustee and 
it shall be their duty or his duty to apply the proceeds of such sale 
to the payment of the principal of said bonds as may be at that 
time unpaid, whether or not such principal shall have by the terms 
of said bonds previously become due, and of the interest which shall 
at that time have accrued on the said principal and be unpaid, 
without discrimination or preference as between them ; and if after 
payment of said bonds and all interest thereon in full a surplus 
shall remain, to pay over such surplus to said parties of the first 
part, their successors or assigns, or as any court of competent juris- 
diction shall order; and it is hereby understood and agreed that the 
receipt or receipts of the said trustees or trustee shall be a sufficient 
discharge to the purchaser or purchasers of the property and prem- 
ises which shall be sold as aforesaid for his or their purchase-money, 
and that such purchaser or —— his or their heirs, 
19 = executors, or administrators, shall not after payment thereof, 
and having such receipt, be liable to see to the application of 
such purchase-money upon or for the trust or purposes of these 
presents, or be in any manner whatsoever answerable for any loss, 
misapplication, or no application of such purchase-money or any 
part thereof, or be obliged to inquire into the necessity, expediency, 
or authority of or for such sale. 

Article fourth. At any sale of the railroad and property aforesaid 
or of any part thereof, whether such sale be made by virtue of the 
power hereinbefore granted or by judicial authority, the trustees or 
trustee hereunder may bid for and purchase or cause to be bid for 
and purchased the property so sold or any part thereof in behalf of 
the holders of bonds secured by this instrument and then outstand- 
ing, in the proportion of the respective interests of such bondholders, 
at a reasonable price, if but a portion of said property shall be sold, 
and if the entire railroad property shall be sold, then at a price not 
exceeding the whole amount of said bonds then outstanding, with 
interest accrued thereon and the expenses of such sale. 

Article fifth. In case default shall be made in the payment of any 
semi-annual instalment of interest on any of the said bonds when 
such interest shall become payable according to the tenor ot such 
bond or of any coupon thereto annexed, the said coupon having been 
presented and payment of the interest therein specified having been 
demanded, and such instalment of interest shall remain unpaid and 


in arrear for the period of six months after the same shall 


20 have been demanded, as aforesaid, the principal of each of 
the bonds secured hereby shall, at the option of the trustees 
hereunder, become and be immediately due and payable, but a ma- 
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jority in interest of the holders of all the said bonds then outstand- 


ing shall have the power, by an instrument in writing under their 
hands and seals, to instruct the trustees to declare the said principal 
to bd due or to waive the right so to declare on such terms and con- 
ditions as such majority in interest shall prescribe, or to annul or 
reverse the declaration of any option by the trustees in the prem- 
ises, provided, always, that no act or omission of the trustees of 
the bondholders shall extend to or affect any subsequent default or 
impair the rights resulting therefrom. 

Article sixth. The trustees shall convey, by way of release or other- 
wise, to any party or parties who may be designated by said parties 
of the first part, their successors or assigns, or release from the lien 
and operation of these presents in such manner as such trustees may 
be advised, any and all lands granted or conveyed by this indenture 
or expressed or intended so to be, not being a part of said railroad 
nor required for the convenient use of and operation thereof, which 
shall or may be hereafter sold by the said parties of the first part or 
their successors or assigns in conformity with the provisions of this 
instrument, provided that such lands shall not be sold by the said 
parties of the first part or their successors or assigns at less than 
such sum as the trustees may approve as the value thereof, and no 
release or conveyance shall be executed by the said trustees unless 

the net — of the sale of the land so sold shall be paid 

21 over to them to be by them applied to the payment of interest 

hail on said bonds or to the purchase for cancellation of any such 
nds. 

Article seventh, The trustees under these presents shall be fully 
authorized to constitute and appoint an agent or attorney to execute 
conveyances, releases, and other instruments necessary and proper 
to be executed by them, to release from the lien and operation of 
these presents any of the said lands which shall be sold as herein- 
before authorized, and to act generally in behalf of said trustees in 
respect thereto, which agent may be removed by said trustees in 
their discretion and another appointed in his place, and all instru- 
ments executed and acts done by such agent within the scope of his 
authority in respect to said lands shall be legal and valid as if exe- 
cuted and done by the said trustees personally. 

Article eight. If the parties of the first part, their successors or 
assigns, shall well and truly pay the principal of said bonds when 
the same shall become payable, and all interest thereon as such in- 
terest shall mature, according to the tenor of said bonds and the 
terms of the coupons thereto annexed, then and in that case all the 
estate, right, title, and interest of the said parties of the second part 
and the survivor of them and of their and his successors or succes- 
sor in trust by these presents created shall cease, determine, and be 
void ; otherwise the same shall be and remain in full force and 
virtue. 

Article ninth. In case default shall be made in the payment of 

any interest to accrue on any of the said bonds and such in- 
22 terest shall remain unpaid and in arrear for the period of six 
months after the same shall have been demanded, or in case 
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default shall be made in the payment of the principal of any of said 
bonds, it shall be the duty of the trustees under these presents, upon 
a requisition made upon them in writing, signed by holders of a 
majority in interest of the said bonds, and upon adequate indemnity 
against all costs, expenses, and liabilities to be by the said trustees 
incurred, to pro to enforce the rights of the bondholders under 
these presents, either by the exercise of the powers granted by these 
presents or by a suit or suits in equity or at law in aid of the 
execution of such powers or otherwise, as the said trustees shall deem 
most effectual for the purpose of enforcing such rights. ' 

Article tenth. It is mutually agreed by and between the parties 
hereto that the word trustees, as used in these presents, shall be con- 
strued to mean the trustees or trustee under these presents for the 
time being, whether such trustees or trustee be the parties of the 
second or any successors or successor of the said parties of the sec- 
ond part or either of them in said trust, and whenever a vacancy 
shall exist to mean thesurvivor or continuing trustee ; and it is fur- 
ther mutually agreed that the said trustees shall be entitled to just 
compensation for all services hereafter to be rendered by them in 
this trust, which compensation shall be paid by the said Illinois, 
Missouri and Texas Railway Company, of the first part, its succes- 
sors or assigns; that the said trustees shall not be responsible for the 
default or misconduct of each other or of any agent appointed in 

pursuance of these presents if such agent be selected with 
23 reasonable care; that the said trustees or either of them may 

resign and be discharged from the trust created by these 
presents by giving notice in writing to the said Illinois, Missouri 
and Texas Railway Company, of the first part, or its successor, 
sixty days before such resignation shall take effect, or such shorter 
notice as the said last-named company may accept; that said trustees 
or either of them may be removed S the holders of a majority in 
interest of the whole amount of said bonds by an instrument in 
writing signed by such a majority in interest, subject to the ap- 
proval of the board of directors of the said last-nained company, 
of the first part; that in case at any time hereafter the said trustees 
or either of them or any trustees hereafter appointed shall die or 
resign or be removed, as herein provided or otherwise, or shall be- 
come incapable or unfit to act in said trust, a successor to such 
trustee shall be appointed by the said Illinois, Missouri and Texas 
Railway Company upon the application and recommendation of a 
— in interest of said bondholders in the bonds then outstand- 
ing. and upon any such appointment of a trustee all the powers and 
authorities under and by virtue of this indenture shall become 
vested in the new trustee so appointed, witliout any further assur- 
ance or conveyance, as fully as the same was vested in his prede- 
cessor. 

And the said Illinois, Missouri and Texas Railway Company, of 
the first part, for itself, its successors and assigns, hereby, ſor the 
consideration aforesaid, further covenants, promises, and agrees to 
and with the said parties of the second part and the survivor of 
them and their and hissuccessors in the trust by these presents created, 


i 


THE ILLINOIS, MISSOURI & TEXAS R. R. CO. ET AL. 13 


that the said company, its successors and assigns, shall and 
| 24 will well and truly pay or cause to be paid unto the holder 
or holders of said bonds the principal and interest thereof 
| as such principal and interest shall become payable according to 
| to — tenor of said bonds and the terms of the coupons thereto an- 
nexed. 

And the said Illinois, Missouri and Texas Railway Company, of 
the first part, for itself, its successors and assigns, hereby covenants 
. and agrees to and with the said parties of the second part and the 
survivor of them and their and his successors in the trust created 

0 by these 3 that the said railway — 7 its suecessors and 
assigns, that if its successors and assigns shall hereafter acquire any 
other lands, property, rights, or franchises connected with said rail- 
road the same shall be deemed and held to be acquired, possessed, 
and held, and every part and parcel thereof, upon and subject to 
the trusts of this indenture, and the said Illinois, Missouri and 
Texas Railway Company, of the first part,shall and will, from time 
to time and at all times hereafter and as often as thereunto requested 

> 6 by the trustees under this indenture, execute, acknowledged, and 
delivered all such further deeds, conveyances, and assurances in the 
law for the better assuring unto such trustees upon the trust herein 
expressed all and singular the railroad aforesaid and all the lands 
and premises aforesaid, and all such other property, franchises, and 
rights as may hereafter be acquired by or for and connected with 
said railroad or railway company, as by the said trustees or by their 

4 counsel learned in the law shall be advised or required. In witness 
whereof the Illinois, Missouri and Texas Railway Company has 

caused these presents to be signed by the president of said 
25 company and attested with its corporate seal and the sig- 

nature of its secretary. We, Cape Girardeau and State Line 
Railroad Company, has [have] caused the president of said company 
to attest these presents by his signature and its corporate seal to be also 
hereunto affixed; and the said George C. Thilenius and Henry T. 
Blow, trustees as hereintoſore stated, in pursuance of the require- 
ments of their trust and by direction of the said companies, have 
also hereunto signed their names and affixed their seals; and the 
said Frederick S. Winston and David Hoadley have hereunto set 
their hands and seals to evidence the acceptance of the trust hereby 
created the day and year first herein written. 

(Signed 
A — THOMAS C. FLETCHER, 

ident Illinois, Missouri and Texas Railway Company. 


~ — 


Attest: 
S. HARRY WRIGHT, 
Secretary Illinois, Missouri and Texas Railway Company. 


[Seal of Illinois, Missouri and Texas Railway Co.] 


. GEO. C. THILENIUS, 
| President Cape Girardeau and State Line Railroad. 


[Seal C. G. & State Line Railroad Co.] | 
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Attest : 
H. G. FOUGEN, Secretary. 
G. C. THILENIUS, Trustee. 
HENRY T. BLOW, Trustee. 


F. S. WINSTON. SEAL. 
DAVID HOADLEY. [seat. 


26 City, County, AND STaTE OF New YORK, 88: 


On this first day of December, 1871, personally appeared 
before me Frederick S. Winston and David Hoadley, both 
and each tu me personally known to be the persons described in 
and who executed the foregoing instrument, and severally acknowl- 
edged that they executed the same for the uses and purposes therein 
expressed, let it be recorded. 

n testimony whereof I have hereunto set my hand and official 
seal the day and year above written. 
(Signed) 
WM. W. MANN, 
Notary Public, City and County of New York. 
[ Notarial Seal William W. Mann.] 


StaTE oF New YORK, oe: 
City and County of New Tork, 


I, Charles E. Loew, clerk of the city and county of New York, 
and also clerk of the supreme court for said city and county, the 
same being a court of record, do hereby certify that William W. 
Mann, whose name is subscribed to the certificate of the proof or 
acknowledgment of the annexed instrument and thereon written, 
was at the time of taking such proof or acknowledgment a notary 
public in and for the city and county of New York, dwelling in the 
said city, commissioned and sworn and duly authorized to take the 

same; and, further, that I am well acquainted with the hand- 
27 writing of such notary and verily believe that the signature 

to the said certificate of proof or acknowledgment is genuine. 
I further certify that said instrument is executed and acknowledged 
according to the law of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of the said court and county the Ist duy of December, 1871. 

[SEAL. ] CHAS. E. LOEW, Clerk. 


[Revenue stamp, 5 cents. ] 


STATE OF MIssovurRI, \ ane 
County of Cape Girardeau, { ~* 


Be it remembered that on this third day of May, A. D. eighteen 
hundred and seventy-one, before me, the undersigned, clerk of the 
circuit court in and for the said county, came Thomas C. Fletcher, 
president of the Illinois, Missouri and Texas Railway Company, and 
George C. Thilenius, president of the Cape Girardeau and State Line 
railroad and trustee in a certain deed mentioned in the foregoing 
indenture, both of whom are personally known to me to be the same 
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rsons whose names are subscribed to the foregoing conveyance or 
instrument in writing as parties thereto, and severally acknowledged 
the same to be their act and deed for the purposes therein mentioned. 
In testimony whereof I have set my hand and affix my official 
seal, at office, the date aforesaid. 
[SEAL. ] NATHAN C. HARRISON, 
Clerk Circuit Court. 


28 STATE OF MIssouRI, t : 
County of St. Louis,, 


Be it remembered that on this 20th day of May, A. D. 1871, before 
me, the undersigned, notary public in and for said county, came 
Henry T. Blow, who is personally known to me to be the same per- 
son whose name is subscribed to the foregoing instrument in writ- 
ing as having executed the same, and acknowledged the same to be 
his act and deed as trustee for the uses and purposes therein men- 
tioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal, at St. Louis, dute aforesaid. 

(Signed) 
[SEAL. } A. L. DEAN, 
Notary Public, St. Louis Co., Mo. 


STATE OF MissourI, \ ome 
County of Cape Girardeau, | ~ ° 


I, Nathan C. Harrison, clerk of the circuit court in and for the 
county aforesaid, hereby certify that the above and foregoing in- 
strument of writing, with the certificate, was filed for record in my 
office on the 15th day of January, A. D. 1872, and that the same is 
duly recorded in Book “ D” of Trusts and Mortgages, on pages Nos. 
301, 302, 303, 304, 305, 306, 307, 308, 309, 310, 311, 312, 313, and 314. 


[SEAL. ] NATHAN C. HARRISON, 
Clerk and ex Officio Recorder. 
29 XI. And your orator further shows unto your honors, on 


information and belief, that said deed of trust to said Win- 

ston and Hoadley was duly and properly recorded in said State of 
Missouri, pursuant to and in accordance with the laws of said State. 
XII. And your orator further shows unto your honors, on infor- 
mation and belief, that after the 10th day of July, 1871, and before 
the commencement of this suit, the said David Hoadley, one of the 
trustees named in said trust deed or mortgage to him and the said 
Winston, died, leaving said Winston sole surviving trustee therein, 
and the said Winston, until his death, has been ever since the sole 
surviving trustee under the said last-mentioned trust deed or mort- 


gage. 

xT II. Your orator further shows that the said Frederick S. Win- 
ston, the said sole surviving trustee of the said Illinois, Missouri and 
Texas Railroad Company, died at the city of New York, on or about 
the —day of March, in the year 1885, as your orator is informed and 
believes, and that there is now no one appointed in his place and 
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stead as said trustee of the said Illinois, Missouri and Texas Rail- 
road Company to discharge the duties of said trustee of said Illinois, 
Missouri and Texas Railroad Company, as is required of the said | 
trustees nominated in the said deed of trust to said Frederick S. 
Winston and David C. Hoadley, as trustees of the said Illinois, 
Missouri and Texas Railroad Company. 
XIV. And your orator further shows unto your honors, on 
30 information and belief, that after the execution and delivery 
of the said trust deed or mortgage to said Winston and 
Hoadley, and after the trust therein conferred had been accepted : 
and assumed by them and each of them, to wit, on or about the 10th | 
day of July, 1871, the said defendant, The Illinois, Missouri and 
Texas Railway Company, made and issued their bonds, called“ first- 
mortgage bonds,” each bearing date on the 10th day of July, 1871, 
consisting of a series of 1,500 bonds, all of which were of like tenor 
and date, except as to the numbers thereof, said bonds being for the 
sum of one thousand dollars each, payable in gold coin of the United 
States of America, and, as your orator is informed and believes, 
were numbered consecutively from No.1 to 1,500, inclusive, and = 
amounting in the aggregate to the sum of one million and five 
hundred thousand dollars, and that the whole amount of the princi- 
pal of said bonds was made payable on the 10th day of July, 1891, 
or sooner in case of default in payment of the interest to grow due 
thereon ; and the interest thereon at 7 per centum per annum was 
made payable in gold coin of the United States of America, on the 4 
10th days of January and July, in each and every year, during the * 
said term of said bonds, at the agency of said Illinois, Missouri and 
Texas Railway Company, in the city of New York, in the State of 
New York; that attached to each of said bonds when made and 
issued as uforesaid, as your orator is informed and believes, were 
coupons numbered from five to forty, inclusive, and all being of like 
tenor, except as to numbers thereof and date of payment of interest 
on said bonds therein mentioned; that the payment of each and all 
of said bonds, principal, and interest, is secured and was in- 
31 tended to be secured by said deed of trust or mortgage to said 
Winston and Hoadley, bearing date the said 2d day of May, 
1871, and by said trust property therein conveyed to them in trust, 
as aforesaid, for that purpose. | 
XV. And vour orator further shows unto your honors that he is 
now the bona fide owner and holder for value of sixty-eight of said 
first-mortage bonds of said Illinois. Missouri and Texas Railway 
Company, each one of which is for the sum of one thousand dollars, 
payable in gold coin of the United States of America, and that each 
of his said bonds was made and issued by the said Illinois, Missouri 
and Texas Railway Company as aforesaid in pursuance of and in 
accordance with said deed of trust or mortgage to said Winston and 
Hoadley, and that the payment of the principal and interest thereof 
was and is secured and was and is intended to be secured by the 
said trust deed or mortgage to said Winston and Hoadley, and the 
property thereby conveyed to them in trust as aforesaid, and that 
each one of the sixty-eight bonds owned and held by your orator as 
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aforesaid is dated July 10, 1871, and the principal thereof becomes 
due and — July 10, 1891, unless made payable sooner by de- 
fault in the payment of the interest, as provided in each of said 
bonds and in said deed of trust or mortgage to said Winston and 
Hoadley, to which each one of said bonds refers; that the interest 
on each of your orator’s said bonds is payable semi-annually, at the 
agency of said last-named company, in the city of New York, on 
the 10th days of January and July in each year during the term of 
said ome ty respectively. 
32 XVI. That coupons were and now are attached to each of 
said sixty-eight bonds of your orator, from Nos. 8 to 40, in- 
clusive, each being of the same tenor except as to the numbers 
thereof, and the following is a full and correct copy of one of the 
said sixty-eight bonds and coupons thereto attached now held and 
owned by your orator as aforesaid : 
$1,000; United States of America, State of Missouri; No. 980; Illi- 
nois, Missouri and Texas Railway Company, incorporated under the 
laws of Missouri; principal and interest payable in gold coin. Know 
all men by these presents that the Illinois. Missouri und Texas Rail- 
way Company is indebted to ———- —— or bearer in the sum of one 
thousand dollars, in gold coin of the United States of America, 
which the Illinois, Missouri and Texas Railway Company hereby 
promises to pay to the said ———- —— or the bearer thereof, in the 
gold coin aforesaid, on the tenth day of July, one thousand eight 
undred and ninety-one, at the agency of said railway company, in 
the city of New York, with interest thereon at the rate of seven per 
centum per annum, payable — — in the gold coin afore- 
said, at said agency, in the city of New York, on the tenth day of 
January and July in each year, on the presentation and surrender 
of the annexed coupons as they severally become due; and it is 
hereby expressly declared and agreed that in case default shall be 
made in the payment of any semi-annual instalment of interest on 
this bond when such interest shall become payable and be de- 
manded, and such interest shall remain unpaid and in arrear 
for the period of six months after the same shall have been de- 
manded, the principal of this bond may be declared and 
33 made due and payable in the manner and with the effect 
provided in the deed of trust or mortgage hereinafter men- 
tioned. This bond is one of a series of fifteen hundred bonds (all 
of which are of like tenor and date except as to the numbers thereof) 
of one thousand dollars each, numbered consecutively from 1 to 
1500 — a and amounting in the aggregate to $1,500,000, and 
the payment of the principal and interest of each and all of said 
bonds is secured by a deed of trust or mortgage bearing date the 
second day of May, A. D. 1871, duly executed and delivered by the 
said Illinois, Missouri and Texas Railway Company (and in which 
the Cape Girardeau and State Line Railway Company and George 
C. Thilenius and Henry T. Blow, trustees for said companies, have 
joined) to F. S. Winston and David Hoadley, as trustees, and con- 
veying to said trustees the road-bed and all other property of the 
said Illinois, Missouri and Texus Railway Company and of the Cape 
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Girardeau and State Line Railroad Company, and all property of 
either or both said companies held by said trustees, being the rail - 
road us the same now is or hereaſter may be constructed from the 
shore of the Mississippi river in the city of Cape Girardeau, in the 
State of Missouri, to the boundary line between the States of Missouri 
and Arkansas at a point east of Ripley county, Missouri, together 


with the equipments and appurtenances of said railroad and the 


rights, privileges, and franchises thereunto appertaining, and con- 
veying also all the right, title, and interest which the said railroad 
companies or either or both of them or the said trustees for them 
or either of them now have or shall hereafter acquire of, in, and to 

all and singular the lands acquired or to be acquired for said 
34 ruilroad by either or both said companies or by said trustees 

for them, whether in fee simple or a less estate, from the 
United States of America, the State of Missouri, or from any county 
in said State, or otherwise. This bond shall pass by delivery or b 
transfer upon the books of the said Illinois, Missouri and Texas Rail- 
way Company, at the office of the treasurer thereof, and after a reg- 
istration of ownership certified thereon by the treasurer or transfer 
agent of said company, no transfer except upon the books of the 
said railroad company shall be valid unless the last transfer shall 
have been to bearer and transferability by delivery thereby restored ; 
but this bond shall continue susceptible of successive registrations 
and transfers to bearer, as aforesaid, at the option of the holder. This 
bond shall not become valid or obligatory until it shall have been 
authenticated by a certificate endorsed hereon and duly signed by 
said trustees or the successor or successors of said trustees in the 
trust deed created by the said deed, and until a further certificate 
shall be endorsed hereon and duly signed by the treasurer of said 
railroad company to the effect that this bond is registered in the 
books of the company. 

In witness whereof the said Illinois, Missouri and Texas Railway 
Company has caused its corporate seal to be hereto affixed and the 
same to be attested by the signature of its president and secretary, 
and has also caused tlie coupons hereto annexed to be signed by its 
treasurer, this i0th day of July, A. D. eighteen hundred and seventy- 
one. 

[Seal of Illinois, Missouri and Texas Railway Co.] 
S. HARRY WRIGHT, Sec’y. 
THOMAS C. FLETCHER, Pres’t. 


35 35 (Coupon No. 8.) 35 


The IIlinois. Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway 
Co., in the city of New York, on the 10th day of July, 1875, being 


six months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 9.) 35 
The Illinois, Missouri & Texas Railway Co. will pay to bearer 


N 
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thirty-five dollars, in gold coin, at the agency of said railway Co., in 
the citv of New York, on the 10th day of Jan’y, 1876, being six 
months’ interest on bond No. 980. 
0 F. A. STODDART, Treasurer. 
35 (Coupon No. 10.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1876, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 11.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1877, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 
36 35 (Coupon No. 12.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1877, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 
35 (Coupon No. 13.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1878, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 
35 (Coupon No. 14.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1878, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 
35 (Coupon No. 15.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1879, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 
37 35 (Coupon No. 16.) 35 
The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
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in the city of New York, on the 10th day of July, 1879, being six 
months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 17.) 35 


The Illinois, Missouri & Texas Railway Co. will py, to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1880, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 18.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1880, being six 
months’ interest on bond No. 980. : 

F. A. STODDART, Treasurer. 


35 (Coupon No. 19.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1881, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


38 35 (Coupon No. 20.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1881, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 21.) 33 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of r railway Co., 
in the city of New York, on the 10th day of Jan’y, 1882, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 22.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five doliars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1882, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 23.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
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in the city of New York, on the 10th day of Jan’y, 1883, being six 
months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


39 7 35 (Coupon No. 24.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in * coin, at the agency of said railway Co., in 
the city of New York, on the 10th day of July, 1883, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 25.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., in 
the city of New York, on the 10th day of Jan’y, 1884, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 
35 (Coupon No. 26.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1884, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 27.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1885, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


40 35 (Coupon No. 28.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1885, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 29.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1886, being six 
months’ interest on bond No. 980. ) 

F. A. STODDART, Treasurer. 


35 (Coupon No. 30.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
\ 
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in the eity of New Vork, on the 10th day of July, 1886, being six 


months' interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 31.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1887, being six 


months’ interest on bond No. 980. ‘ 
F. A. STODDART, Treasurer. 


41 35 (Coupon No. 32.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of = railway Co., 
in the city of New York, on the 10th day of July, 1887, being six 


months’ interest on bond No. 980. 
F. A. STODDART, Treasurer. 


35 (Coupon No. 33.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1888, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 34.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1888, being six 
months' interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 35.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of Jan’y, 1889, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


42 35 (Coupon No. 36.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city uf New York, on the 10th day of July, 1889, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 37.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
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in the city of New York, on the 10th day of Jan’y, 1890, being six 
months’ interest on bond No. 980. 

) F. A. STODDART, Treasurer. 


* 


35 (Coupon No. 38.) 25 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1890, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


35 (Coupon No. 39.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 16th day of Jan’y, 1891, being six 
months’ interest on bond No. 980. 

F. A. STODDART, Treasurer. 


43 35 (Coupon No. 40.) 35 


The Illinois, Missouri & Texas Railway Co. will pay to bearer 
thirty-five dollars, in gold coin, at the agency of said railway Co., 
in the city of New York, on the 10th day of July, 1891, being six 
months’ interest on bond No. 980. 

F. A. STODDARDT, Treasurer. 


Endorsement and Bond. 
Illinois, Missouri and Texas Railway Co. 
No. 980. $1,000. First-mortgage bond. 


Principal and interest payable in gold. Principal payable 10th 
July, 1891. Interest payable on 10th January and July at the 
agency of the company in New York. 

We hereby certify that this bond is one of a series of bonds 
amounting in the aggregate to $1,500,000, the payment whereof is 
secured by the deed of trust or mortgage within mentioned. 

F. S. WINSTON, 1 
DAVID HOADLEY, 


I hereby certify that this bond is duly registered in the books of 


the company. 
F. A. STODDART, Treasurer. 
LU. S. inter. revenue stamp, 50 cents. ] 


This bond is hereby made payable at the National Bank of Scot- 
land, London, at two hundred pounds (£200) sterling, free of all 
United States Government income tax. 
44 For the Illinois, Missouri and Texas Railway Company. 
By their authorized agent: 
. J. McKAYE. 


— of the numbered coupons bears on the back the following 
endorsement :) 


S. GRANVILLE BEALS YS. 


This coupon is hereby made payable at the National Bank of 
Scotland, London, at seven pounds (£7) sterling, free of all United 
States Government income tax. 

For the Illinois, Missouri and Texas Railway Company. 

By their authorized agent: 

J. McKAYE. 


XVII. And your orator further shows unto your honors, on in- 
formation and belief, that each of said sixty-eight bonds in suit and 
coupons attached was duly made, issued, transferred, and delivered 
for value by the defendant, The Illinois, Missouri and Texas Rail- 
way Company, on or after said July 10, 1871, and prior to Decem- 
ber, 1871, to some person or persons unknown to your orator, said 
bonds each having first been duly signed by the president and sec- 
retary of said last-named company and the seal thereof being duly 
affixed thereto, and that each of said coupons attached thereto was 
duly signed by the treasurer of said company in pursuance of and 
in accordance with a resolution of the rd of directors of said 
last-named om and said deed of trust or mortgage to said 
Winston and Hoadley, and each of said bonds was duly stamped, 

as the law required, with a fifty-cent internal revenue stamp. 
45 XVIII. And your orator further shows unto your honors 
that each of said sixty-eight bonds, with said coupons thereto 
attached, so held by your orator as aforesaid, was made, issued, sold, 
transferred, and delivered for value to some person unknown to 
your orator by said defendant, the said Illinois, Missouri and Texas 
ilway Company, as aforesaid, prior to the time said last-men- 
tioned bonds and coupons came into the possession and ownershi 
of your orator aforesaid, which said sixty-eight bonds were eac 
duly signed by the president and secretary of said last-named com- 
pany and the seal of said company was duly affixed thereto, and 
that each of said coupons attached to said bonds was, prior to the 
time last aforesaid, duly signed by the treasurer of said company, 
and said bonds were duly stamped with a United States internal 
revenue stamp, and said bondsand coupons were sold and delivered 
by said Illinois, Missouri and Texas Railway Company as afore- 
said with the intent that the same should be assigned and trans- 
ferred by delivery from hand to hand without other writing. 

XIX. And your orator further shows unto your honors that each 
of said sixty-eight bonds so held and — by him as aforesaid 
was duly authenticated by a certificate endorsed thereon and duly 
signed by said trustees, said Frederick S. Winston and David Hoad- 
ley ; and also that another certificate was duly endorsed upon each 
of said sixty-eight bonds of your orator and duly signed by the 
treasurer of said Illinois, Missouri and Texas Railway Company, to 
the effect that said bonds and each of them is registered in the books 

of said company; that each of said certificates was so en- 
46 dorsed on each of said bonds of your orator, as he is informed 
and believes, prior to the time of the original sale and de- 
livery of his said bonds or any or either of them by said Illinois, 
Missouri and Texas Railway Company and at or about the time 
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the same were made and issued as aforesaid ; and your orator says 
that each of said certificates on each of his said bonds was duly en- 
dorsed and duly signed as aforesaid prior to the time when he became 
the ownér and holder thereof as aforesaid, and that the same were 
and each of them was so endorsed and signed at the time he became 
such owner and holder of said bonds respectively. 

XX. And your orator further says that, as the coupons on his said 
bonds respectively became due and payable from time to time, he 
caused application to be made to the said defendant, The Illinois, 
Missouri and Texas Railway Company, for payment of said interest 
money represented by said coupons, and offered to surrender the 
same from time to time as said interest money was paid, but the 
said company neglected and refused to pay said interest money or 
any part thereof, and the same is wholly unpaid. 

XXI. And your orator further shows unto your honors that aſter 
the said sixty-eight bonds and coupons attached thereto had been 
issued and transferred, as above stated, by the defendant, The Illi- 
nois, Missouri and Texas Railway Company, that your orator pur- 
chased the said sixty-eight bonds and each of them and all the 
said coupons thereto attached for a valuable consideration, before 
the maturity of said bonds or either of them, and that he is now 
the holder and owner thereof for value and without notice, and is 

entitled to have and receive the money promised to be paid 
47 in and by said bonds and coupons and each of them. 

XXII. That when your orator became owner and holder of 
said bonds, respectively, as aforesaid, the coupons thereon marked 
from No. — to No. —, inclusive, were cut off and detached there- 
from, and that he did not become the owner or holder thereof. 

XXIII. That your orator has made or caused to be made to de- 
fendant, Frederick S. Winston, since your orator became owner of 
said bonds and coupons, as said coupons matured, respectively, a 
demand for the payment of the interest on each of said bonds, and 
has offered to return and surrender the coupons on each of them as 
they severally became due and were paid ; that large sums of inter- 
est on each of said bonds have remained due and unpaid and in 
arrears for more than six months after the payment thereof had 
become due and payable and duly demanded. 

XXIV. And your orator further shows to your honors, on in- 
formation and belief, that his said 68 bonds, with the coupons 
attached, at present constitute a majority of outstanding bonds of 
said Illinois, Missouri aud Texas Railway Company issued as afore- 
said, and that by the terms of said deed of trust to said Winston 
and Hoadley aforesaid the said defendant, The III nois, Missouri 
and Texas Railway Company, was entitled to remain in the pos- 
session, occupation, and enjoyment of said trust property and have 
the proceeds thereof until default should be made in the payment 
of the principal or interest of said bonds or some of them ; but, not- 
withstanding default has been made in the payment of the interest 

money due to your orator on his said bonds as aforesaid 
48 issued under said deed of trust, neither the said trustees, 
— y and Hoadley, or the survivor of them have taken 
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possession of said railroad property mentioned in said deed of trust 
to them and in said bonds of your orator or any part thereof, or 
used, managed, and operated the same and collected and applied 
the proceeds or any part thereof to the payment of the principal or 
interest of the bonds of your orator or any part thereof, pursuant to 
and in accordance with the terms of said deed of trust to them ; 
neither have the trustees or the survivor of them sold or caused to 
be sold said trust property or any part or portion of said trust prop- 
erty and caused the proceeds to be applied to the payment of either 
the principal or interest or any part thereof due on your orator’s 
said bonds, as directed in said deed of trust. 

XXV. And your orator has notified the said Winston, then sole 
survivor of said trustees, of the fact that the interest has been for a 
long time past due and unpaid on your orator’s said bonds and of 
his holding the majority of said outstanding bonds as owner, and 
has requested said trustee in writing to take such steps as the deed 
of trust allowed or directed him to do, to take and collect from the 
said trust property so much as was necessary to pay to your orator 
the past, due interest on his said bonds, and in addition thereto the 

rincipal money due on your orator’s said bonds, and said trustee 
— declined and neglected to take such proceedings, and the princi- 
pal and interest on his said bonds are wholly due to your orator 
and remain wholly unpaid. 

VI. And your orator further shows unto your honors, 
49 on information and belief, that the Cape Girardeau and 
Southwestern Railway Company, one of the defendants in 
this suit, is a corporation duly organized and incorporated under the 
laws of the State of Missouri, and that said last-named company has 
been in the sole use, occupation, control, and enjoyment of said 
property vested in the said trustees, Winston and Hoadley, by virtue 
of said deed of trust, for several years last past, and said Cape Girar- 
deau and Southwestern Railway Company claimsa right to said pro 
erty and franchise, by purchase or otherwise, prior to the lien of 
your orator, by virtue of the bonds heretofore mentioned and the 
subject of this suit. 

XXVII. And your orator further shows unto your honors, on in- 
formation and belief, that most or all of the aforesaid 1,500 bonès. 
of which your orator is not the owner, have long since come back 
into the possession and control of these defendants or of one or more 
of them, and thereby the said defendants have controlled the action 
of the surviving trustee named in said trust deed, to the prejudice 
of your orator in the collection of said interest and principal due on 
his said bonds and coupons. 

XXVIII. That the interest and principal on his said bonds was 
made payable, according to the terms of said bonds, at the agency 
of the Illinois, Missouri and Texas Railway Company, in the city of 
New York, and your orator has made and caused to be made dili- 
gent search for such agency or office in said city and finds that none 
has been established or maintained by said defendants or either of 
them, and that he then made his demand for the payment of 
the interest and principal respectively due on said bonds and 
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50 coupons of the said Winston, said trustee, in the city of New 
York, and also of said Illinois, Missouri and Texas Railway 
Company in Missouri. 

XXIX. And your orator further shows unto your honors, on in- 
formation and belief, that a systematic, fraudulent, and continuous 
effort has been made and is still being made by these defendants or 
sume of them to prevent either the collection of the interest or prin- 
cipal of said bonds due to your orator on said bonds and coupons, 
and that the property named in said trust deed to said Winston and 
— and in said bonds has been managed, disposed of, and 
controlled by these defendants or some of them in such a myste- 
rious and obscure way as to require the equitable interposition of 
this honorable court to enable your orator to obtain his just rights 
in the premises, in that the judgment set up in bar in the defend- 
ant’s plea to the cause of action alleged in the bill of complaint in 


_ this action and alleged to have been obtained on or about the 30th 


day of March, 1876, in the circuit court of Cape Girardeau county, 
Missouri, by the Cape Girardeau and State Line railroad, one of the 
defendants in this cause, was obtained by the said defendants in 
fraud against the bondholders, in that substituted service was made 
on Frederick S. Winston, the only surviving trustee, as Frederick 
S. Winston in person, and not as trustee, and that the Frederick 
S. Winston appeared in said action, in person only, and not as 
trustee for said, bondholders, and then by a fraudulent agreement 
with the plaintiffs in said action allowed the judgment of the 
said court to be entered by default, after having first appeared 
in person, and in his individual capacity having verified an 
answer wherein ail the matters alleged in the said petition 

presented in said action and upon which said judg- 
51 ment was obtained were stated to be wholly untrue; that 

the said Frederick S. Winston, as trustee, made no defence, 
when he had personal knowledge of these facts, to wit, that the bonds 
were within those authorized by law to be made, and they were 
executed by proper authorized officers of the Illinois, Missouri and 
Texas Railway Company and by the Cape Girardeau and State Line 
Railroad Company, who were duly authorized to make, execute, 
negotiate, and deliver them by the proper resolutions; they were 
properly registered, and the trustee authorized endorsed them and 
negotiated them for actual cash to third persons, and that he knew 
that all these facts were kept from the notice and knowledge of the 
court granting the decree or judgment sought to be set up in bar 
herein; and, also, he knew the fact to be that these very bonds in 
question were not within the said State of Missouri, and that neither 
was the owner thereof. The said Frederick S. Winston had personal 
knowledge of the fact that Houck, the present president of the Cape 
Girardeau and Southwestern Railroad Company, defendant herein, 
was the sole attorney for the plaintiffs in the action which ended in 
the judgment set up in bar herein, and that the said attorney had 
knowledge of all the facts herein set forth, and that he, Frederick S. 
Winston, was violating his duty as trustee towards the bondholders 
whose rights it was his duty to protect, and that the said Houck 
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had personal knowledge that said judgment was obtained by collu- 
sion with the varied parties and attorneys appearing in said action 
and between him and this Frederick S. Winston, as trustee; that 
Frederick S. Winston knew of his own knowledge of all the facts 
alleged in the petition and of their untruthfulness, and that, as trustee 
and individually, he refrained from and wholly failed to give the 
holders of the bonds sought to be cancelled any notice of 
52 _ said action or of any of the facts set out in the petition—of 
his failure to make any defence in their interests as trustee 
for them, and that the said Houck took advantage, as attorney for 
the plaintiff in said action, of all the neglect of the said trustee, in 
his duties as trustee, in allowing judgment to be taken on a false 
and fictitious state of facts known to him in his official capacity to 
be false and fictitious, which judgment had for its purpose and end 
the cancellation of the bonds, the rights of the innocent holders of 
which it was his duty to protect, pursuant to an agreement between 
said Houck and said Winston; ana your orator further shows that 
he had no knowledge of the said judgment or of any of these facts 
till his counsc! examined the record on the 22d day of August, 1884, 
and that he was not made a party to said action, and did not appear 
therein, and had no knowledge thereof till suid last-named date. 

XXX. And your orator does not know the real or pretended re- 
lations between defendants herein respecting the property in question 
or the profits, proceeds,or income derived therefrom, and prays a 
discovery thereof, and that said defendant or defendants found to 
have possession, use, management, and control of said property, or 
the income and proceeds derived therefrom, jointly or severally, 
may be decreed by this honorable court to deliver the same into the 
possession and under the supervision and control of this court, to 
be disposed of and applied, in due form of law and pursuant to the 
directions of this court, to the payment of said interest money and 
coupons due and to become due during the pending of this suit on 

each of said 68 bonds owned by your orator as aforesaid, and 
53 also to the payment of the principal of his said bonds, and 

that your orator may have such other and further relief 
in the premises as to this honorable court shall seem just and 
equitable. 7 

XXXI. And your orator prays that this honorable court will ad- 
judge and decree— 

(1.) That said deed of trust or mortgage to said Frederick S. Win- 
ston and said David Hoadley, dated the 2d day of May, 1871, is a 
good and valid deed of trust or mortgage, vesting in them and their 
successor or successors in trust the aforesaid property, rights, interests, 
and franchises therein mentioned and described, and that said prop- 
erty, rights, interests, and franchises have ever since the execution 
and delivery of said deed of trust or mortgage to them as aforesaid 
remained and continued and now were vested in said trustee, Win- 
ston, as the survivor and successor of said trustees, in trust for the 
uses and purposes mentioned in said deed of trust or mortgage to 
them, and that the aforesaid parties named therein had full power 
and authority to execute and deliver the same, and that the same 
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was duly executed and delivered, and that the said trusts therein 
conferred were accepted by said trustees therein named, and that 
the bonds of your orator and each of them are good and valid bonds 
and the coupons thereto annexed and each of them good and valid 
coupons, duly made, issued, sold, and transferred for value by the 
said defendant, the said Illinois, Missouri and Texas Railway Com- 
pany, and that each of the said bonds and the coupons thereto at- 
tached so held and owned by your orator as aforesaid are and each 
of them is legally held and owned by your orator and were and 

each of chem was duly and legally transferred to your 
54 orator fur value, and that the payment of each of said bonds 

and coupons of your orator is legally secured in and by said 
trust deed or mortgage to said Winston and Hoadley and the afore- 
said property therein mentioned and described, and that your orator 
is entitled to recover in his own right out of said trust property, 
conveyed in trust as aforesaid to said Winston and Hoadley, the said 
interest money due on his said bonds and each of them appearing 
to be due and unpaid on said coupons thereto attached, re- 
spectively, and also the interest money on said overdue coupons, re- 
spectively, at and after the rate of seven per centum per annum from 
and after the time or times when the same became due and payable, 
respectively, as the same appears on said coupons. 

(2.) And your orator prays that this honorable court will adjudge 
and decree that said trust property, or so much thereof as shall be 
found necessary for that purpose, may be sold under the order, super- 
vision and direction of this court and the proceeds derived there- 
from, or so much as shall be found necessary for that purpose, may 
be applied, in due form of law, to the payment of said interest money 
due as aforesaid to your orator on his said bonds and coupons and 
each of them, and that he may have execution therefor in due form 
of law; and your orator also prays that this honorable court will 
adjudge and decree that said trust property, or such part thereof as 
may be necessary for that purpose, may be sold under the order, su- 
pervision, and direction of this court and the proceeds derived there- 
from may be applied, in due form of law, to the payment to your 
orator in full of the principal money of his said bonds and each of 

them, together with all interest due thereon. 
55 (3.) And your orator prays that this honorable court will 
appoint a receiver to receive, take charge of, manage, and 


- conduct said trust property and the gains and proceeds derived 


therefrom, in due form of law, and that the proceeds derived there- 
from may be paid over to your orator and applied by said receiver 
in payment and discharge of said interest money due and to grow 
due on his said bonds and each of them. 

(4.) And your orator prays that this honorable court will appoint 
a receiver to receive and take charge of, manage, and conduct said 
trust property and the gains and profits derived therefrom, in due 
form of law, and that the proceeds derived therefrom may be de- 
creed to be paid over by him to your orator in payment and dis- 
charge of said principal and interest on your orator’s said bonds and 
each of them. 


30 S. GRANVILLE BEAIS VS. 


(5.) And your orator further prays that this honorable court will 
adjudge —— that neither of said defendants, the said Illinois. 
Missouri and Texas Railway Company, the said Cape Girardeau and 
State Line Railroad Company, the said Thilenius and Blow, trustees, 
aforesaid ; the said Fletcher, or the said Cape Girardeau and South- 
western Railway Company or any or either of them is entitled to 
the continued occupation and use of suid trust property or any part 
thereof, or to the gains, proceeds, and profits accruing therefrom, until 
the said interest money due on your orator’s said bonds and cou- 
pons and each of them shall have been fully paid to your orator, 
and that this honorable court will restrain and enjoin the said last- 
; named defendants and each of them from having and receiv- 
56 ing to their own use and benefit, or to the use and benefit of 
any or either of them, said gains and profits and the earnings 
and income derived from said trust property or any part thereof 
until said interest money due to your orator as aforesaid shall have 
been fully paid to him. 

(6.) And — orator further prays that this honorable court will 
adjudge and decree that said last-named defendants are not, nor is 
any or either of them, entitled to the continued occupation or use of 
said trust property or any part thereof, or to the gains, proceeds, and 
profits accruing therefrom, until the whole amount of the principal 
money of said bonds of your orator, including the interest money 
due thereon, shall have been fully paid to your orator, and that this 
honorable court will restrain and enjoin the said last-named defend- 
ants and each of them from having or receiving to their own use 
and benefit, or to the use or benefit of any or either of them, said 
gains, proceeds, and profits and the earnings and income from said 
trust meres or any part thereof until the whole amount of the 
said principal and interest on each of said bonds of your orator shall 
have been fully paid to your orator. 

(7.) And forasmuch as your orator can have no adequate relief 
except in this court, to the end, therefore, that the said defendants 
may, if they can, show why your orator should not have the relief 
hereby prayed, and may, upon their and each of their corporal oaths 
and according to their and each of their best and utmost knowledge, 
remembrance, information, and belief, full, true, direct, and perfect 

answers make to the premises and to all the several matters 
57 and things hereinbefore stated and charged as fully and par- 

ticularly as if severally and separately interrogated as to each 
and every of said matters, and may be compelled to account for and 
pay over to your orator the aforesaid interest moneys due on said 
sixty-eight bonds of your orator and each of them, and also the 
principal money of your orator’s said bonds, and that the said de- 
fendants may be decreed to pay the costs of this suit, and that your 
orator may have such further and such other reliaf in the premises 
as to this honorable court shall seem meet and as shall be agreeable 


to ~ * 

(8) ay it please your honors to grant unto your orator the writ 
of injunction, issuing out of this honorable court, under the seal 
thereof, in due form of law, restraining and enjoining the said de- 
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fendants, The Cape Girardeau and State Line Railroad Company, 
the said Illinois, Missouri and Texas Railway Company, the said 
Cape oe and Southwestern Railway Company, the said 
George C. Thilenius and Henry T. Blow, trustees as aforesaid, and 
the said Thomas C. Fletcher, and each of them, and their and each 
of their servants, agents, attorneys, workmen, successors, and assigns, 
as hereinbefore in that behalf prayed. 

(9.) May it please your honors to grent unto your orator the writ 
of subpcena, issuing out of and under the seal of this honorable 
court, directed to said defendants, the said Illinois, Missouri and 
Texas Railway Company, the said Cape Girardeau and State Line 
Railroad Company, the said Cape Girardeau and Southwestern Rail- 
road Company, the said George C. Thilenius and Henry T. Blow, 

trustees aforesaid ; the said Thomas C. Fletcher and the said 
58 Frederick S. Winston, trustees aforesaid, or their successors, 

directed to the said defendants and each of them, commanding 
them and each of them, by a certain day and under a certain pen- 
alty, to be and appear in this honorable court, then and there to 
answer the premises and tostand to and abide such order and decree 
as may be made aguinst them. 

And your orators will ever pray, etc. 

HENRY H. DENISON, 
Solicitor for Complainant. 


Unirep States OF AMERICA. 


SouTHERN District or New YORK, \ ane 
City and County of New York, 


On this, the 23 day of December, 1885, before me personally ap- 

red S. Granville ls, the above-named complainant, who, ae 
ous duly sworn, de and says that he hus lieard read the fore- 
going amended bill of complaint subscribed by him and knows the 
contents thereof, and that the same is true of his own knowledge 
except as to such matters as are therein stated on information and 
belief, and as to those matters he believes it to be true. 

S. G. BEALS. 


Sworn to before me this 23 day of December, 1885. 
GEO. R. CARRINGTON, 
f n Notary Public (137), City and County of New York. 
SEAL. 


59 And afterwards, to wit, on the first day of — A. 
D. 1886, the following further proceedings were had and ap- 
pear of record in said cause, to wit: 


S. GRANVILLE BEALs, Complainant, ! 
9 


v8. 
ILLINOIS, Missour! & Texas R’y Co. ef al., Defendants. 


On motion, it is ordered that the demurrer of defendants Fletcher 
and Thilenius stand, be taken, and considered as demurrers to the 
amended bill herein. 
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Pleas and Answers Filed. 


By leave of court defendants, The Cape Girardeau and South- 
western Railway Company and The Cape Girardeau and State Line 
Railroad, file separate pleas and answers to the amended bill of com- 
plaint herein. 

Said demurrer of Thomas C. Fletcher is in words and figures fol- 
Jowing, to wit: 

Demurrer of Thos. C. Fletcher. 
Unitep States oF America, Eastern District of Missouri: 


In the Circuit Court of the United States for the District of Missouri. 
S. GRANVILLE BEALS 
v8. Equity. No. 2549. 
Tnos. C. FLETCHER et als. 


The demurrer of Thomas C. Fletcher, defendant, to the bill of com- 
plaint of S. Granville Beals, the above-named plaintiff. 


This defendant, by protestation, not — all or any of the 
matters and things in the plaintiff’s bill of complaint contained to 
be true in manner and form as the same is therein set forth and 
alleged, doth demur to said bill, and for cause of demurrer showeth 
that the said bill does not state a cause of action or any grounds 
which in equity or otherwise can entitle said plaintiff to any dis- 
covery or relief as against this defendant. 
Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill of complaint, this defendant doth demur 
60 to said bill and to all the matters and things therein con- 
tained, and humbly prays the judgment of this honorable 
court whether he shall be compelled to make any further or other 
answer to said bill, and prays to be hence dismissed with his reason- 
able costs in this behalf expended. | 
I certify that, in my opinion, the foregoing demurrer of Thomas 
C. Fletcher to the bill of complaint of S. Granville Beals, complain- 
ant, is well founded in law and proper to be filed in the above 


cause. 
T. W. B. CREWS, 
Solicitor & of Counsel for Def is. 


UniTep STATEs OF AMERICA, 
Eastern District of Missouri, baw: 


Thomas C. Fletcher, being duly sworn, does depose and say that 
he has read the foregoing demurrer to the bill of complaint in this 
suit, and that the same is not interposed for the purpose of delay- 
ing said suit or any proceedings therein. 

THO. C. FLETCHER. 


Signed & sworn to before me this 28th day of Sept., 1885. 
A. P. SELBY, Clerk. 
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Said demurrer of George C. Thilenius is in words and figures fol- 
lowing, to wit: 
1 


Demurrer of Geo. C. Thilenius. 


Unitep Srates oF AMERICA, Eastern District of Missouri: 
In the Circuit Court of the United States for the District of Missouri. 


S. GRANVILLE BEALS 


v8. braut, No. 2549. 
Grondk C. THILENIUs et als. 


The demurrer of George C. Thilenius, defendant, to the bill of com- 
plaint of S. Granville Beals, the above-named plairtiff. 


This defendant, by protestation, not confessing all or any of the 

matters and things in the plaintiff’s bill of complaint contained 

to be true in manner and form as the same is therein 

61 set forth and alleged, doth demur to said bill, and for cause 

of demurrer showeth that said complainant iiath not by his 

said bill made such a case as entitles him in a court of equity to 

any discovery or relief from or — this defendant touching the 
matters contained in the said bill or any of such matters. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in said bill of complaint, this defendant doth demur to sald bill 
and to all the matters and things therein contained, and humbly 
prays judgment of this honorable court whether he shall be com- 
pelled to make any further or other answer to said bill, and prays 
to — 8 dismissed with his reasonable costs in this behalf ex- 
pended. 

I certify that, in my opinion, the foregoing demurrer of George C. 
Thilenius to the bill of complaint of S. Granville Beals, complainant, 
is well founded in law and proper to be filed in the above cause. 

THO. C. FLETCHER, 
Solicitor and of Counsel for Def is. 


Unitep STATES OF — 

Eastern District of Missouri, 

Tho. C. Fletcher, solicitor, being duly sworn, does depose and say 
that he has read the foregoing demurrer to the bill of complaint in 
this suit, and that the same is not interposed for the purpose of de- 
laying said suit or any proceedings therein. 

THO. C. FLETCHER, Sol. 


Signed and sworn to before me this 28th day of Sept., 1885. 
A. P. SELBY, Clerk. 


Said plea and answer of the Cape Girardeau Southwestern Rail- 
way Co. is in words and figures following, to wit: 
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Plea & Answer of Cape Girardeau &. W. Ry Co. 


UxrrEp STATES OF — * 


Eastern District of Missouri, 
In the Circuit Court in and for said District. In Equity. No. 2549. 
62 S. GRANVILLE Beats, Plaintiff, 
v8. 


Cape GIRARDEAU SOUTHWESTERN Raitway Company, Impleaded 
— Illinois, Missouri and Texas Railway Company et al., De- 
fendants. 


The pleas of Cape Girardeau Southwestern Railway Company (in 
the bill by mistake called Cape Girardeau and Southwestern 
Railway Company), one of the above-named defendants, to the 
amended bill of complaint of S. Granville Beals, plaintiff, in so 
far as it relates to this defendant, and the answer of said defendant 
in support of and fortifying the first plea in this behalf pleaded. 


First plea. This defendant, to all parts of the said amended bill 
which relate to this defendant, and also to all the discovery thereby 
sought as against it and all relief asked against it in and by the said 
amended bill, this defendant does plead in bar, and for plea saith— 

That heretofore, to wit, on or about the 30th day of March, 1876, 


the Cape Girardeau and State Line railroad, one of the defendants 


in this cause, commenced its action in the circuit court of Cape 
Girardeau, Missouri, that being a court of general jurisdiction and 
of full chancery powers, and the largest part of the real 
estate the title of which was to be affected by said action being 
then situate in said county, and the principal office and chief place 
of business of said company being by law and in fact located in 
said county, in the petition in which said action it was alleged and 
set out, among other things, that in the year 1869 the suid Ca 
Girardeau and State Line railroad began the construction of a rail- 
road from the city of Cape Girardeau to the State line of Arkansas 
in a southwesterly direction to the southern line of the State of Mis- 
souri in the county of Butler, in said last-mentioned State; that it 
acquired the right of way, surveyed, cut out, and graded a distance 
of thirty-nine miles of its roadway of its proposed railroad from the 
city of Cape Girardeau in said southwesterly direction through the 
counties of Cape Girardeau, Bollinger, and Stoddard, in the 
63 State of Missouri, and that the said right of way and roadway, 
starting from said city of Cape Girardeau, was of a width of 
100 feet, and that it constructed the bridges over and across the 
various streams intersecting its right of way and roadway, except 
the bridge across Castor river, and that it otherwise expended large 
sums of money and did much work on said right of way and road- 
way as aforesaid. 
That all of said work aforesaid on said roadway was paid for by 
the stockholders of said plaintiff and by no one else; that after- 
wards a proposition was made by Thomas C. Fletcher to the direc- 
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tory of said railroad to build its said road on said roadway ni said 
southeasterly direction as aforesaid, and that he proposed to organ- 
ize a new corp oration to construct, build, and equip the railroad of 
said Cape Girardeau and State Line railroad. 

That subsequent thereto the Illinois, Missouri and Texas Railway 
Company was organized by said Thos. C. Fletcher proposing to build 
the road of said plaintiff, as contractor, under the contract to be 
made by said T. C. Fletcher with said plaintiff. 

That the proposition and terms of said T. C. Fletcher upon which 
it was proposed to build the read of the said plaintiff was pretended 
to be submitted to the stockholders of said plaintiff, but that the 
said stockholders’ meeting was not legally and properly called nor 
— — notice given thereof, and that no legal meeting of the stock - 

ꝛolders was held in that behalf. 

That afterwards the then board of directors of the said plaintiff 
illegally and without authority made a different and other contract 
than that proposed by said T. C. Fletcher, providing that the prop- 
erty of said plaintiff should be conveyed to Geo. C. Thilenius and 
Henry T. Blow, as trustees; that said trustees should join in the 
execution of a mortgage of its property to secure certain bonds, and 
that the proceeds of the bonds should be used to build the road; and, 
further, that said contract provided that the said plaintiff should 
cease to exist and voluntarily disband as a corporation, and that all 
of these provisions of said contract were made and entered into by 
said then board of directors of said plaintiff without the consent or 

assent, expressed or implied, of the stockholders of said plain- 
64 tiff in that behalf and in fraud of the rights of said stock- 

holders, and that at no time the stockholders of said plaintiff 
authorized the conveyance of the property of said plaintiff to said 
G. C. Thilenius and H. T. Blow as aforesaid. 

That at no time the stockholders of the said plaintiff authorized 
the then directors of said plaintiff to mortgage its road and fran- 
chises to secure the bonds of another corporation ; that at no time 
the stockholders of said plaintiff authorized a contract to be made 
providing for the extinguishment and dissolution of said plaintiff 
corporation, and that the action of said plaintiff's board of directors 
in that behalf was contrary to law, without power, and fraudulent. 

That in pursuance of said contract, on the 6th day of April, 1871, 
the said board of directors authorized G. C. Thilenius, at that time 
president of said plaintiff, to convey by deed to himself and Henry 
T. Blow the right of way of said plaintiff as aforesaid, already de- 
scribed, and the rights, privileges, and appurtenances thereto be- 
longing, all cross-ties and all lands, embracing 840 acres at the junc- 
tion of said plaintiff’s roadway with the St. Louis and Iron Mount- 
ain railroad ; all tools, maps, furniture, and one hundred and eighty 
thousand dollars in bonds of the city and township of Cape Girar- 
deau, to it paid for its stock, and that said property and effects as 
aforesaid was — retended to be conveyed and assigned to said 
G. C. Thilenius an it T. Blow on the 2nd day of May, 1871. 

That said trustees, G. C. Thilenius and H. T. Blow, joined in the 
execution of a deed of trust, made and executed by the Illinois, 
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Missouri and Texas Railway Company on the Property heretofore 
set out, to Frederick S. Winston and David Hoadly, as trustees ; that 
said David Hoadly had since died, leaving said Frederick S. Win- 
ston, one of the defendants herein, sole surviving trustee; that said 
deed of trust was made and executed for the purpose of securing 
1,500 bonds of 1,000 dollars each of said Illinois, Missouri and Texas 
Railway Company, and that said G. C. Thilenius and Henry T. 
Blow did not attach a seal to their said names, and that, so far as 
the said G. C. Thilenius and Henry T. Blow were concerned, 

the said deed of trust was not sealed by them; that ‘the 
65 action of the board of directors of said plaintiff in authoriz- 

ing said G. C. Thilenius and Henry T. Blow to sign said deed 
was illegal and fraudulent; that by said deed of trust the bonds of 
the Illinois, Missouri and Texas Railway Company, numbering 
from one to 1,500, each for 1,000 dollars, puyable in gold, were pre- 


tended to be secured by said plaintiff; that said bonds pretended to 


refer to a contract between the said Cape Girardeau and State Line 
railroad and the said Illinois, Missouri and Texas Railway Com- 
pany, but that the said bonds did not show any liability of plain- 
tiff; that in said deed of trust the road-bed of plaintiff, together with 
right of way, depot grounds, and other lands, tracks, bridges, via- 
ducts, and other structures, all the station-houses, outhouses, sheds, 
and other buildings and shops, and all machinery, tools, and all 
real estate of the said plaintiff, namely, 840 acres of land at the in- 
tersection of the St. Louis, Iron Mountain and Southern railway 
and the said Cape Girardeau and State Line railroad, were pretended 
to be conveyed to said trustees, F.S. Wiuston and David Hoadly, to 
secure the said holders of the bonds of the Illinois, Missouri and 
Texas Railway Company. 

That on said 2nd day of May, 1871, the seal of said plaintiff was 
fraudulently attached to said deed of trust by its then secretary and 
the name of plaintiff signed thereto by its president, George C. 
Thilenius, without any authority having been given in that behalf 
by the directors of the said plaintiff and without the consent of the 
stockholders, express or implied, and that at the time the suid scal 
of said plaintiff was attached to said deed of trust and its name 
affixed by its president the legal title of said right of way, real 
estate, and other property described and set out was in the said G. C. 
— and Henry T. Blow, as trustees, and not in the said plain- 
tiff. 

That in December, 1871, the said Geo. C. Thilenius and Henry T. 
Blow, as trustees as aforesaid, reconveyed to the said plaintiff the 
property to tl in conveyed by the conveyance heretofore mentioned, 
and that the aid Geo. C. Thilenius and Henry T. Blow did not, 

while the said real estate was in them, convey or join in any 
66 conveyance, mortgage, or deed of trust legal and binding. 
upon the said plaintiff. 

That at the time the said George C. Thilenius and Henry T. Blow 
reconveyed the said real estate aforesaid the said deed of trust afore- 
said had not been filed for record or recorded in the proper counties 
in which the same should have been recorded ; that at said time 
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and ever since the said Illinois, Missouri and Texas Railway Com- 
pany and said Thomas C. Fletcher — failed to build said rail - 
road of plaintiff as contracted in that behalf, and that the same was as 
yet unfinished ; that the contract made by the said plaintiff's board 
of directors and said T. C. Fletcher was rescinded, cancelled, and set 
aside by mutual consent on the 14th day of December, 1871; that 
at said time no bond or bonds of the Illinois, Missouri and Texas 
Railway Company secured by said deed of trust had been issued by 
it or its agents; that at said time notice was given in New York and 
London by said Thomas C. Fletcher notifying all persons not to 
purchase said bonds; that the said Illinois, Missouri and Texas Rail- 
way Company has since that time in some way issued said bonds, 
and that the same were then held by the defendants in said suit 
and other persons who are to the plaintiff unknown, and that these 
holders by reason of the premises set up and claim right of title to 
the right of way, road-way, track, superstructure, franchises, appur- 
tenances, land, and other property theretofore set out by the plain- 
tiff. 

That the said bonds of the said Illinois, Missouri and Texas Rail- 
way Company pretended to be secured by said deed of trust on the 
property of the said plaintiff were held by the defendants in said 
suit, but that they were not purchasers for value, but held them 
merely as collateral security, and that the holders of said bonds had 
not paid value for them, and that the said plaintiff was unable to 
state particularly the amount or number of the bonds held by each 
of the said defendants in that behalf. 

That all of the holders of said bonds falsely and fraudulently pre- 
tended to be bona fide purchasers of said bonds for value and fraudu- 
lently pretended to have some right, title, and interest in the afore- 

mentioned property, estate, and franchises of the said plaintiff, 
67 and that by reason of these false and fraudulent pretences the 
plaintiff was greatly hindered and harassed in the completion 
and construction of its said railroad and otherwise greatly damaged. 

That the deed of trust executed by said Illinois, Missouri and Texas 
Railway Company, so far as the property, estate, and franchises of 
said plaintiff aforesaid is concerned, was null and void and fraudu- 
lent, and that the said board of directors of the plaintiff had no right 
or power to authorize the president of said plaintiff, as such presi- 
dent, to join in the execution of the same as security for bonds 
to be issued by the Illinois, Missouri and Texas Railway Company, 
and that said George C. Thilenius had no authority to sign said 
deed as president of said plaintiff, and that the secretary of said 
plaintiff had no authority to attach the seal of said plaintiff thereto; - 
that thestockholders of plaintiff did not authorize the execution ofsaid 
deed of trust tosecure the bonds of thesaid Illinois, Missouri and Texas 
Railway Company, and that the charter and by-laws of thesaid plain- 
tiff did not authorize it to mortgage its road, lands, rights of way, and 
franchises to secure the bonds of another corporation, and that the 
laws of the State did not authorize it, and that all and every of the 
holders of the said bonds of the Illinois, Missouri and Texas Rail- 
way Company had full, ample, and complete notice of all the facts 
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in the case,in fact and in law, and that all pretences to the contrary 
in that behalf were fraudulent and covinous, and that the illegal 
acts and proceedings of the said plaintiff's directors and officers and 
the fraudulent pretences of the defendants in said suit had created 
a cloud upon the title of the said plaintiff, who was then and always 
had been in the quiet and peaceable possession of the premises 
therein set out. 

That in and by said petition in said cause it was prayed that said 
mortgage, as well as the bonds purporting to be secured thereby, 
and the conveyance from said railroad to said Winston and Hoadly, 
as trustees, to secure the bonds of the Illinois, Missouri and Texas 
Railway Company, be declared fraudulent and be cancelled, set 

aside, and be declared null, void, and of no effect as against 
68 said Cape Girardeau and State Line railroad and no lien or 
charge upon its property, rights, and effects, as also for gen- 
eral relief; all of which will more fully appear by the petition in 
said cause, as the same is set out in a certified copy of the record 
thereof, prayed to be taken as a part of this plea, and which will be 
produced on the hearing thereof if production thereof is demanded ; 
and this defendant avers that the deed of trust so sought to be can- 
celled, set aside, and vacated in and by said suit is the identical 
deed of trust or mortgage mentioned and set out by the plaintiff, S. 
Granville Beals, in this present suit in his amended bill of complaint 
herein, reference to which amended bill is hereby made for the par- 
ticulars of said deed of trust; and this defendant further avers that 
in said action in said circuit court of Cape Girardeau county, Mis- 
souri, the said Cape Girardeau and State Line railroad was the 
laintiff and the Illinois, Missouri and Texas Railway Company, 
rederick S. Winston, as sole surviving trustee in said deed of trust, 
and a large number of corporations and individuals claiming to be 
holders of bonds secured by said mortgage, as well as all other per- 
sons whose names were unknown, but who might claim to be holders 
of such bonds, were made defendants. 

That the said Illinois, Missouri and Texas Railway Company 
was duly and actually served with process in said suit, as were also 
various other defendants claiming to be holders of bonds, and 
the said Frederick S. Winston, sole surviving trustee as aforesaid, 
as well as all the bondholders who could be named but who were 
non-residents, together with all unknown bondholders, were duly 
— and served with process by publication, as required by 

aw. 

That afterwards the said Illinois, Missouri and Texas Railway 
Company and the said Frederick S. Winston, as sole surviving 
trustee, as well as many bondholders, entered their appearance in 
said cause in said court and pleaded therein. 

That afterwards, on the petition of said Frederick S. Winston, assole 

surviving trustee and as such a defendant in said suit, and of 
69 William J. Alt, one of the holders of the bonds and a defend- 
ant, as such, in said suit, and perhaps of others, said cause was 
attempted to be removed from the said circuit court of Cape Girar- 
deau county into the circuit court of the United States for the eastern 
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district of Missouri, but that such proceedings were had in this last- 
named court in said cause that the same was reinanded to the said 
circuit court of Cape Girardeau county, and said Illinois, Missouri 
and Texas Railway Company and said Winston, as sole survivin 
trustee, und said William J. Alt, and other defendants, appea 
and answered, denying all the allegations of the said petition, aver- 
ring the validity of all of said contracts, deeds, and mortgage, and 
the lien of the latter and of the bonds secured thereby upon the 
said property, and putting all the allegation- of plaintiff in its said 
petition set out in issue. 

That thereupon said cause, being at issue, was afterwards pro- 
ceeded with in said last-named court according to the usual and 
regular practice and course of proceeding in such cases provided 
until the January term, 1878, of the said court, at which term said 
cause came on for hearing and trial according to the usual and or- 
derly practice, and the same was heard and tried in due course and 
form of law, and on hearing and trial thereof said court, to wit, the 
circuit court of Cape Girardeau county, Missouri, during the Jan- 
uary term, 1878, on, to wit, the 25th day of January, 1878, being 
the 17th day of said term, rendered the following judgment and de- 
cree therein—that is to say : 


* STATE OF MISSOURI, \ : 
County of Cape Girardeau, j ~ ° 


In the Circuit Court of Cape — County. January Term, 


Fripay, January 25th, 1878—seventeenth day. 


THe Care GIRARDEAU AND StaTE LINE RaILROAꝰ, Plaintiff, 
against 

Tue ILLIxOIS, MissouRI AND Texas RAILWAV, THE Bank or Norta 

America, Mercantile Bank, State Savings Institution, St. Louis 

Bridge and Construction Company, Springfield Iron Com- 

70 pany; W. R. McKeen and D. W. Minshall, composing the 

firm of McKeen and Minshall; Thomas D. Price and 

——, composing the firm of T. D. Price & Co.; William W. Mann, 

Frederick S. Winston, Andreas Holtz, Eli J. Crandall, W. K. Good- 

rich, William J. Alt, James McKaye, J. F. H. Trautman, and All 

Holders of Bonds of The Illinois, Missouri aud Texas Railway 

Company who are unknown to this Plaintiff, and all of whom 
are made Defendants to this Petition, Defendants. 


And this cause being now called for trial and hearing, the court 
finds that the Illinois, Missouri and Texas Railway Company, The 
Bank of North America, The Mercantile Bank, The State Savin 
Association, The St. Louis Bridge and Construction Company, Eli 
J. Crandall, W. K. Goodrich, Junior, and Thomas D. Price, have 
been duly served with personal process and notice of this action 
according to law, and that Frederick S. Winston, William W. Mann, 
Andreas Holtz, William J. Alt, James McKaye, J. F. H. Trautman, 
The Springfield Iron Company, W. K. McKeen, Delos S. Minshall, 
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and all the holders of bonds of the Illinois, Missouri and Texas 
Railway Company, who are to the plaintiff unknown, have been 
duly and legally served with process and notice of the cause of action 
herein by publication, in compliance with and conformity of the 
law and practice of the court; and further finds that the said Illi- 
nois, Missouri and Texas Railway Company, The State Savings 
Association, The St. Louis Bridge and Construction Company, Eli 
J. Crandall, W. K. Goodrich, Junior, Thomas D. Price, Williara J. 
Alt, J. F. H. Trautman, Andreas Holtz, W. R. McKeen, Delos S. 
Minshall, and Frederick S. Winston have appeared and pleaded and 
answered to the plaintiffs’ cause of action herein by their respective 
attorneys; and the court further finds that the Cape Girardeau and 
State Line railroad was duly und legally incorporated by the laws 
of the State of Missouri, and that the Illinois, Missouri and Texas 
Railway Company, The Bank of North America, The Mercantile 
Bank, The State Savings Association, The St. Louis Bridge and 
Construction Company, The Springfield Iron Company, are corpo- 
rations duly incorporated according to law. 


‘71 And further finds that in the year 1869 the plaintiff began 


the construction of a railroad from the city of Cape Girardeau 
to the State line of Arkansas in a soutliwesterly direction to the 
southern line of the State of Missouri in the county of Butler, in 
said lust-mentioned State; that plaintiff acquired the right of way, 
surveyed, cut out, and graded a distance of thirty-nine miles of its 
roadway of its proposed railroad from the city of Cape Girardeau, in 
said southwesterly direction, through the counties of Cape Girardeau, 
Bollinger, and Stoddard, in the State of Missouri, and that the said 
right of way and roadway, starting from said city of Cape Girardeau, 
is of a width of 100 feet, and the said plaintiff constructed the bridges 
over and across the various streams intersecting its said right of way 
und roadway, except the bridge across Castor river, and that said 
plaintiff otherwise expended large suins of money and did great 
work on said right of way and roadway as aforesaid. 

That all of said work aforesaid on said roadway was paid for b 
the stockholders of said plaintiff and by no one else; that afterwards 
— proposition was made by Thomas C. Fletcher to plaintiff’s then 
directory to build its said railroad on said roadway in said south- 


westerly direction as aforesaid, and that he pro to organize a 
new corporation to construct, build, and equip the railroad of your 
plaintiff. 


That subsequent thereto the Illinois, Missouri and Texas Railway 
Company was organized by said „Thos. C. Fletcher proposing to 
build the road of your plaintiff as contractor under the contract to be 
made by said T. C. Fletcher with plaintiff. 

That the proposition and terms of said T. C. Fletcher upon which 
it was proposed to build the road of plaintiff was pretended to be 
submitted to the stockholders of plaintiff, but that the suid stock- 
holders’ meeting was not legally and properly called, nor proper 
notice given thereof, and that no legal meeting of the stockholders 
was held in that behalf. 

The court further finds that afterwards the then board of directors 
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\ of the plaintiff illegally and without authority made a different and 
other contract than that proposed by said T. C. Fletcher providin 

that the property of plaintiff should be conveyed to Geo. C. 
72 Thilenius and Henry T. Blow as trustees; that said trustees 

should join in the execution of a mortgage to secure certain 
bonds, and that the proceeds of the bonds should be used to build 
the road; and, further, that said contract provided that the plaintiff 
should cease to exist and voluntarily disband as a corporation, and 
that all of these provisions of said contract were made and entered 
‘into by said then board of directors of plaintiff without the consent 
or assent, —— or implied, of the stockholders of the plaintiff 
in that behalf and in fraud of the rights of said stockholders, and 
that at no time the stockholders of plaintiff authoriz<d the convey- 
ance of the property of plaintiff to said G. C. Thilenius and H. T. 
Blow as aforesaid. 

That at no time the stockholders of the plaintiff authorized the 
then directors of — to mortgage its road and franchises to se- 
eure the bonds of another corporation; that at no time the stock - 
holders of plaintiff authorized a eontract to be made providing for 
the extinguishment and dissolution of plaintiff’s corporation, and 
that the action of the plaintiff’s board of directors in that behalf was 
contrary to law, without power, and fraudulent. 

The court further finds that, in pursuance of said contract, on the 
6th day of April, 1871, the said board of directors authorized G. C. 
Thilenius, at that time president of plaintiff, to convey by deed to 
himself and Henry T. Blow the right of way of plaintiff, as aforesaid, 
already described, and the rights, privileges, ard appurtenances 
thereto belonging, all cross-ties and all lands, embracing 840 acres 
at the junction of plaintiff’s roadway with the St. Louis and Iron 
Mountain railroad; all tools, maps, furniture, and one hundred and 
eighty thousand dollars in bonds, and that said property and effects 
as aforesaid was pretended to be conveyed and -, = to said G. 
— and H. T. Blow on the 2nd day of May aforesaid, 
And the court further finds that said trustees, G. C. Thilenius and 
H. T. Blow, joined in the execution of a deed of trust made and 
executed by the Illinois, Missouri and Texas Railway Company, on 
the 9 heretoſore set out, to Frederick S. Winston and David 

oadly, as trustees, and that said David Hoadly has died, 

73 leaving said Frederick S. Winston, one of defendants herein, 

sole surviving trustee, and which said deed of trust was made 

and executed for the purpose of securing the 1,500 bonds of 1,000 

dollars each of said Illinois, Missouri and Texas Railway Company, 

and that said G. C. Thilenius and Henry T. Blow did not attach a 

seal to their said names, and that, so far as the said G. C. Thilenius 

and Henry T. Blow are concerned, the said deed of trust is not 
sealed by them. 

And the court further finds that the action of the board of direc- 
tors of plaintiff in authorizing said G. C. Thilenius and Henry T. 
Blow to sign said deed was illegal and fraudulent; and that by said 
deed of trust the bonds of the Illinois, Missouri and Texas Railway 
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Company, numbering from one to 1,500, each for 1,000 dollars, 
yable in gold, pretended to be secured by plaintiff; that said 
nds pretend to refer to a contract between the Cape Girardeau 

and State Line railroad and the Illinois, Missouri and Texas Rail- 

way Company, but that the said bonds do not show any liability of 
plaintiff; and that in said deed of trust the road-bed of plaintiff, 
together with right of way, depot grounds, and other lands, tracks, 
bridges, viaducts, culverts, and other structures, all the station- 
houses, outhouses, sheds, and other buildings and shops, and all 

machinery, tools, and all real estate of the plaintiff, namely, 840 

acres of land at the intersection of the St. Louis & Iron Mountain 

and Cape Girardeau and State Line railroad, pretended to be con- 
veyed to said trustees, F. S. Winston and David Hoadly, to secure 
the said holders of the bonds of the III., Mo. and Texas Railway 

Company. 

And the court further finds that on said 2nd day of May, 1871, 
the seal of plaintiff was attached fraudulently to said deed of trust, 
without any authority having been given in that behalf by the 
directors of the plaintiff, by the then secretary, and without the con- 
sent of the stockholders, express or implied, and that at the time 
the said seal of plaintiff was attached to said deed of trust the legal 
title to said right of way, real estate, and other property described 
and set out was in the said G. C. Thilenius and Henry T. Blow 
and not in the plaintiff. 

The court further finds that in December, 1871, the said 

74 Geo. C. Thilenius and Henry T. Blow reconveyed to the 

plaintiff the property to them conveyed by the conveyance 
heretofore mentioned, and that the said Geo. C. Thilenius and 

Henry T. Blow did not, while the said real estate was in them, con- 

vey or join in any conveyance, mortgage, or deed of trust legal and 

binding upon the plaintiff. 

And the court further finds that at the time the said George C. 
Thilenius and Henry T. Blow reconveyed the said real estate afore- 
said the said deed of trust afuresaid had not been filed for record or 
recorded in the proper counties in which the same should have been 
recorded; that at said time and ever since the said Illinois, Missouri 
and Texas Railway Company and said Thomas C. Fletcher wholly 
failed to build said railroad of plaintiff as contracted in that behalf, 
and that the same is as yet unfinished; that the contract made by 
the board of the plaintiff’s directors and said T. C. Fletcher was re- 
scinded, cancelled, and set aside by mutual consent on the 14th day 
of December, 1871, and that at said time no bond of the Illinois, 
Missouri and Texas Railway Company secured by said deed of trust 
had been issued by it or its agents, and that at said time notice was 
given in New York and London notifying all persons not to pur- 
chase said bonds by said Thomas C. Fletcher; that the said Illinois, 
Missouri and Texas Railway Company has since that time in some 
way issued said bonds, and that the same are now held by defend- 
ants and other persons who are to the plaintiff unknown, and that 
these holders, by reason of the premises set up, claim right and 
title to right of way, roadway, track, superstructure, franchises, ap- 


THE ILLINOIS, MISSOURI & TEXAS R. R. CO. ET AL. 43 


purtenances, land, and other property heretofore set out by the plain- 
tiff. 

And the court further finds that the said bonds of the said Illi- 
nois, Missouri and Texas Railway Company pretended to be secured 
by; Baid deed of trust on the property of the plaintiff are held by 
defendants, who are not purchasers for value, but as collateral se- 
curity, and that the holders of said bonds have not paid value for 
them, and that the plaintiff is unable to state particularly the 
amount or number of the bonds held by each of said defendants in 

that behalf; that all of the holders of said bonds now falsely 
75 and fraudulently pretend to be bona fide purchasers of said 

bonds for value A fraudulently pretend to have some right, 
title, and interest in the aforementioned property, estate, and fran- 
chises of the plaintiff, and that by reason of these false and fraudu- 
lent pretences the plaintiff is greatly hindered and harassed in the 
— and construction of its said railroad and otherwise greatly 

amaged. 

The court further finds that the deed of trust executed by said 
Illinois, Missouri and Texas Railway Company, so far as the property, 
estate, and franchises of plaintiff aforesaid is concerned, is — null 
and void and fraudulent, and that the said board of directors of the 
plaintiff had no right or power to authorize the president of plain- 
tiff, as such — to join in the execution of the same as security 
for the bonds to be issued by the Illinois, Missouri and Texas Rail - 
way Company, and that said George C. Thilenius had no authority 
to sign said deed as president of plaintiff, and that the secretary of 
said plaintiff had no authority to attach the seal of the plaintiff 
thereto ; that the stockholders of plaintiff did not authorize the exe- 
cution of said deed of trust to secure the bonds of the said Illinois, 
Missouri and Texas Railway Company, and that the charter and 
by-laws of the plaintiff did not authorize it to mortgage its roads, 
lands, rights of way, and franchises to secure the bonds of another 
corporation, and that the laws of the State did not authorize it, and 
that all and every of the holders of the said bonds of the Illinois, 
Missouri and Texas Railway Company had full, ample, and com- 
plete notice of all the facts in the case, in fact and in law, and that 
all pretences to the contrary in that behalf are fraudulent and covin- 
ous, and that the illegal acts and proceedings of the plaintiff’s 
directors and officers and the fraudulent pretences of the defendants 
have created a cloud upon the title of the plaintiffs, who are now 
and always have been in the quiet and peaceable possession of the 
premises herein set out, and that the several matters set up and out 
in the several answers herein filed by defendants constitute no de- 
fense to the plaintiff’s rights and interests and confer no right and 
W to or in the property of the plaintiff, as set out hereto- 

ore. 
76 Wherefore, the premises considered, the court orders, ad- 
judges and decrees the said deed of trust executed by the 
Illinois, Missouri and Texas Railway Company, together with George 
C. Thilenius and Henry T. Blow, and also pretended to be executed 
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by plaintiff, and which said deed of trust is in words and figures 
following: 

(Here follows the deed of trust with the acknowledgments thereof 
and the certificate of record of the same in the office of the clerk 
and ex officio recorder of Cape Girardeau county as the same are 
set out and copied in the amended bill of complaint in this present 
cause, the same being omitted here from the copy of said decree for 
brevity, and after setting out said deed and acknowledgments and 
certificate said decree then proceeds as follows:) “ Null, void, and 
fraudulent and of no effect as to the rights and property of the 

laintiff herein and therein described, the Cape Girardeau and State 

ine railroad, and further adjudges, orders, and decrees that the 
said Frederick S. Winston, surviving trustee mentioned in said 
deed of trust, his agents, attorneys, successors in office, and all others 
acting or pretending to act under or for him, be, and hereby are, 
perpetually restrained and enjoined from pleading and setting > 
said deed of trust as to this plaintiff, attempting to intermeddle, sell, 
dispose, or attempting to sell or dispose of the said roadway, super- 
structure, franchises, land, and other appurtenances appertaining 
to said plaintiff, either in New York or elsewhere, for the benefit, 
use, — behoof of said defendants—that is to say, The Illinois, Mis- 
souri and Texas Railway Company, the Bank of North America, 
Mercantile Bank, State Savings Institution, St. Louis Bridge and 
Construction Company, W. R. McKeen and D. W. Minshall, com- 
ing the firm of McKeen and Minshall; Thomas D. Price, William 
WV. Mann, Frederick S. Winston, Andreas Holtz, Eli J. Crandall, 
W. K. Goodrich, William J. Alt, James McKaye, J. F. H. Traut- 
man, and all the unknown holders of said bonds of the IIlinois, 
Missouri and Texas Railway Company or their assignees; and 
further orders, adjudges, and decrees that the said defendants afore- 
said have no right, title, or interest, by reasun of being holders of 
said bonds, in the property of the plaintiff described in said deed of 
trust, being the Lge ore | of the Cape. Girardeau and State 
77 Line railroad, and that they and their heirs, administrators, 
executors, and assigns be perpetually enjoined and restrained 
from — anywise or manner interfering with the property and estate of 
plaintiff by reason of being holders of said bonds or any of them, 
aud orders, decrees, and adjudges that each and every of said de- 
fendants, their heirs, administrators, assigns, and successors in office, 
be perpetually enjoined and restrained not to set up or assert any 
title to said estate in said deed of trust aforesaid described as against 
this plaintiff or its assigns, or to disturb or any further harass the 
said plaintiff, and that the plaintiff recover of and from the said 
defendants its costs in this behalf expended,and have hereof exe- 
cution.” 

A duly certified copy of said decree is hereto annexed and filed 
and prayed to be taken as part of this plea, and all of which said 

roceedings arc of record of the records of said court, as will more 
ully appear vy a duly certified copy thereof, to be produced on the 
hearing of this plea should the same be required. 
And this defendant avers that this decree is the same decree re- 
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ferred to in the 29th paragraph of the amended bill of complaint of 
the plaintiff and there incorrectly called a judgment, and erro- 
neously stated therein to have been obtained on or about the 30th 
day of March, 1876, instead of the 25th day of January, 1878. 

And this defendant avers that said decree was obtained on due 
and legal service of process in the cause in which it was rendered 
as aforesaid upon the parties defendant as aforesaid, and was ren- 
dered after the appearance of the said parties defendant thereto on 
hearing and without any fraud, covin, or concealment of any kind 
whatsoever; that said Frederick S. Winston was made a party to 
said suit, as sole surviving trustee, and served with process therein ; 
that he answered in said cause as such, and that as such trustee 
owning and holding the legal title to said property and represent- 
ing all the bondholders purporting to be secured by the aforesaid 
deed of trust, he defended said suit, removed the same from the said 
circuit court of Cape Girardeau county to the circuit court of the 
United States in and for the eastern district of Missouri, from 
whence it was afterwards remanded back to said State court; that 

the said decree was obtained without any collusion between 
78 tlie party plaintiff therein and the defendants therein or their 

attorneys, and without any collusion whatever between the 
attorney who represented the plaintiff therein and the said Win- 
ston and upon the hearing of proofs; that it was obtained without 
any suppression of the truth or false suggestion, and that it was ob- 
tained without any agreement or understanding of any kind what- 
ever between the said Houck ant said Winston. 

And this defendant avers that by force of said decree the deed of 
trust now here sued on by the complainant in this suit, and set out 
and described by him in his amended bill of complaint, was can- 
celled, set aside, and declared null and void, and that all the prop- 
erty in said deed of trust included was thereby freed and discharged 
from the lien thereof. 

And this defendant avers that the complainant, as well as all 
other holders of bonds secured or purporting to be secured by said 
deed of trust, held whatever right, lien, claim, or interest they had 
upon said property in said amended bill described through said 

inston and Hoadly and the survivor thereof, or the heirs and 
assigns of such survivor, and not otherwise, and that whatever claim 
or lien they have or had to said premises and property is and was 
through such trustee and the survivor thereof, or the heirs and as- 
signs of such survivor, and that they and each of them were repre- 
— in such suit by said Winston, as trustee, and are concluded 
thereby. 

That said decree, rendered as aforesaid by said court on January 
25th, 1878, has never been appealed from nor has any writ of error 
been sued out thereon, as might have been done, under the laws of this 
State, at any time within 3 years from the rendition thereof, nor has 
the same been in any manner reversed, modified, set aside, or in any 
manner assailed by bill of review or otherwise, but from the ren- 
dition thereof hitherto has been and yet is in full force and effect. 
That after the rendition of said decree duly certified copies of the 
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same were duly recorded in the office of the recorder of deeds, where 
said deed of trust to said Winston and Hoadly had been recorded. 

And this defendant avers that it is entitled to the benefit 
79 of said decree in this, to wit: 

That by mesne conveyances, as specifically set out in the 
second plea hereinafter pleaded, and which is hereto referred to for the 
purpose of the recitals of facts of purchase therein contained and for 
no other purpose, and for that purpose alone prayed to be taken as 
a part of this plea, if the court shall be of opinion thai it is necessary 
for this defendant. in order to avail itself of the benefit of the de- 
cree, to set out its title and connection therewith in full, it acquired 
by purchase from the said Cape Girardeau and State Line railroad, 
the plaintiff in the aforementioned suit, all the right of way and 
roadway and property in the said decree mentioned or affected 
thereby, and it avers that this is the title and thereunder is held 
the sole use, possession, occupation, control, and enjoyment of 
said property by’this defendant, as averred by the plaintiff in the 
26th paragraph of his amended bill, and under which this defend- 
ant, while not a party to the aforesaid suit, claims the benefit of the 
decree therein rendered as aforesaid. 

And therefore the said defendant doth plead the said decree in 
bar to all parts of the present amended bill which relate to this 
defendant, and to so much thereof as prays any discovery from or 
relief order or decree against it, and humbly prays the judgment of 
this honorable court whether it behooves it to make any other or 
further answer thereto than as aforesaid,and prays to be hence dis- 
charged with its reasonable costs and charges in this behalf most 
wrongfully sustained. 

Second plea. A.nd (leave of court having been first had to file the 
same) for another and further plea in this behalf to so much of the 
said amended bill as demands any relief against or any discovery 
from this defendant, this defendant says— 

That about three vears after the rendition of the said decree of 
date January 25th, 1878, as aforesaid, to wit, about August Ist, 1880. 
the said Cape Girardeau and State Line railroad, then claiming to 
be the owner of all the property in said decree included and af- 
fected, and being in full possession of the premises, iu consideration 

of one dollar, and for other good and valuable considerations 
80 to it paid by one Louis Houck, and particularly on the con- 

sideration of having a railroad built from the city of Cape 
Girardeau, Missouri, to some point on the St. Louis, Iron Mountain 
und Soutbern railroad which would connect the said city by rail 
with the rest of the world within a reasonable time, and in view of 
the fact that it had been unable to build or secure the building of 
any road, by a good and lawful deed duly executed and delivered 
by it, the said Cape Girardeau and State Line raiiroad, and of 
date August Ist, 1880, with assent of the stockholders thereof, did 
convey to said Louis Houck all its right of way and roadway, ex- 
tending from the city of Cape Girardeau in a southwest direction, 
one hundred feet wide, throughout lots 19, 48, 49, 50, 64, 65, 63, of 
survey 2199, and 64, 65, and 66, of survey 2202, town. 30 N., R. 14 
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east, and also extending through townships 30 N., R. 13, towns. 29 
N., R. 11 and 12, townships 28 N., R. 10 and 9, and township 27 N., 
R. 8 east, to section 8, in said township, the end of the grade and 
said right of way, together with all ties, bridges, culverts, &., and 
840 acres of real estate at the junction of said right of way with the 
St. Louis, Iron Mountain and Southern railway, and all of which 
estate and property is in said deed fully and particularly described, 
a duly certified copy of which said deed is herewith filed and prayed 
to be taken as part of this plea, all of which said property the said 
Cape Girardeau and State Line railroad, under the said decree afore- 
said, had and claimed full power and authority to sell as the owner 
thereof, and had the actual possession. 

Tnat said Houck, in good faith and without any knowledge or 
notice whatever of any supposed right, title, claim, or interest of the 
complainant or any other — in or to said property or of any 
part thereof, or of any incumbrance upon said property or any part 
thereof, and without any knowledge, notice, or information of any 
defect in said decree, paid said consideration and purchase price and 
agreed to and assumed the performance of the other considerations 
in said deed contained ; that said Houck was then and is now a citi- 
zen of said city of Cape Girardeau, a large property-holder therein, 

as well as in said county, and had no connection whatever with 
81 the said railroad further than that he was attorney for said 

Cape Girardeau & State Line railroad in obtaining said de- 
cree, until and save as by his said purchase he acquired said prop- 
erty ; that said deed to him was duly recorded, on or about the date 
thereof, in the said county of Cape Girardeau, and the plaintiff had 
due notice thereof and of said purchase by said Houck. 

That afterwards, on or about August 10th, 1880, this defendant, 
The Cape Girardeau Southwestern Railway Company, was duly in- 
corporated and organized as a railroad corporation, in pursuance and 
by force of the General Statutes of the State of Missouri, under the 
corporate name of the Cape Girardeau Railway Company, having 
for its object the construction and operation of a railroad from the 
city of Cape Girardeau, Missouri, to Lakeville, in Stoddard county, 
Missouri, a distance of about 25 miles, and to connect with the St. 
Louis, Iron Mountain and Southern railway at a point about 15 
miles southwest of said city of Cape Girardeau. 

That said Louis Houck, then being the owner of said right of way 
and roadway and claiming the same, on or about August 19th, 1880, 
in consideration of the sum of 150,000 dollars to him paid by this 
defendant, by deed duly made, executed, and delivered, and of date 
August 19th, 1880, granted, bargained and sold, conveyed and con- 
firmed unto this defendant, under its then corporate name of the 
Cape Girardeau Railway Company, the right of way, roadway, and 
all the property aforesaid, acquired by him as aforesaid from said 
Cape Girardeau and State Line railroad, from said city of Cape 
Girardeau to Delta, a distance of 15 miles, the particular description 
of which will be seen by reference to the deed tnerefor, herewith 
filed and prayed to be taken as part of this plea, this defendant 
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also assuming to build the road so contracted by said Houck as 
aforestated. 

And this defendant, in perfect good faith and without any knowl- 
edge, notice, or information whatsoever of any fraud or irregularity 
in the obtaining of said decree, paid the monetary consideration 
aforesaid to said Houck on the date last aforesaid, and thereupon 
commenced the construction of its road between said termini over 

the right of way so purchased by it from said Houck, and 
82 which had formerly belonged to said Cape Girardeau and 

State Line railroad, which right of way is the same right of 
way described in the amended bill of complaint in this cause, and 
which was described in the deed of trust in said amended bill set 
out, and which is described in the bill and decree aforesaid. 

That within a reasonable time, to wit, within two years thereafter, 
in the execution of said contract between said Houck and said Cape 
Girardeau and State Line railroad, solely with its own means, this 
defendant built and completed its road from the west bank of the 
Mississippi river, in said city of Cape Girardeau, to said crossing of 
the said St. Louis, Iron Mountain and Southern railway, at the 
town or station of Delta, a distance of about 15 miles, and having 
constructed said road, with all necessary culverts, side tracts, bridges, 
depots, machine shops, turn-tables, and so forth, said railway com- 
pany purchased locomotives and cars and commenced the operation 
of a railroad over said right of way, and it was the first and up, to 
this date, it is the only company or person which has operated a 
railroad into the city of Cape Girardeau. 

That part of the money to build and equip said railroad to the 
said town of Delta, to wit, 100,000 dollars, was obtained by the sale 
of bonds issued September Ist, 1880, by said Cape Girardeau Rail- 
way Company, which were secured by a deed of trust executed by 
it on said date to Leo Doyle upon all its said property, as well as 
its franchises, which bonds mature on — Ist, A. D. 1900, 
and all of which were sold in open market, ſor value, to persons un- 
known to this defendant, and which were negotiable securities, and 
the proceeds of all of which said bonds were expended by said rail- 
road company in building and equipping said road. 

That afterwards, on the 19th of August, 1881, the said Louis 
Houck, then being the owner of the same, in consideration of 
99,101 dollars, to him paid by this defendant, by deed duly made, 
executed, and delivered, and of date August 19th, 1881, granted, 
bargained and sold, conveyed and confirmed unto this defendant, 
under its then corporate name of the Cape Girardeau Railway Com- 

pany, the right of way from Delta to Lakeville, a further dis- 
83 tanee of 10 miles, the particular description of which will be 

seen by reference to the deed therefor, herewith filed and 
prayed to be taken as part of this plea; that this defendant, in good 
faith and without any knowledge, notice, or information of any of 
the alleged fraud, irregularity, combination, or collusive agreement 
in and about the obtaining of said decree, then paid said considera- 
tion. e 
That afterwards, on, to wit, about September —, 1881, said Cape 
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Girardeau Railway Company, desiring to still further extend its 
road, built and equip the same from its then terminus, at Delta, 
to Lakeville, in Bt dard county, Missouri, a further distance of 
about 10 miles, at a large expenditure of money, to wit, about 
10,000 dollars per mile, and to obtain a greater pari of said money 
issued its bonds, in the sum of 80,000 dollars, secured by a deed 
of trust upon said section of 10 miles, executed in favor of said Leo 
Doyle, as trustee, and sold said bonds on the open market, for value, 
out of the proceeds of the sale, whereof it in great part paid for said 
extension, expending the whole of them thereon. 

That afterwards, on the — day of June, 1882, the name of the 
said Cape Girardeau Railway Company was duly and legally 
changed to that of Cape Girardeau Southwestern Railway Company 
and its articles of association were duly and legally amended, by 
which its line was extended from Lakeville, in Stoddard county, 
to the end of the roadway, as graded by the Cape Girardeau and 
State Line railroad, and thence, over a right of way to be acquired 
by this defendant, a further distance of 25 miles, making its total 
projected and authorized linea length of about 50 miles; that after- 
wards said Louis Houck, then being the owner thereof, in consid- 
eration of 250,000 dollars to him paid by it, conveyed to this de- 
fendant the right of way from Lakeville to the end of the grade and 
roadway, as acquired by him from said Cape Girardeau and State 
Line railroad, being to a point in section 8, township 27 N., range 9 
east. 

That defendant immediately entered upon the construction of 
that part of its extension from Lakeville, in Stoddard county, to 
the St. Francois river, in Wayne county, Missouri, a distance of 

25 miles, and in order to raise part of the money to 
84 enable it to make the said extension it issued its bonds in 

the sum of 200,000 dollars, and secured the same by a deed 
of trust in favor of the said Leo Doyle, as trustee, upon said 25 
miles of extension, sold said bonds in the open market, for value, 
to various — to it unknowu, and applied all the proceeds 
— . the construction of said extension and the equipment of 
the road. | 

That it is now about to further construct and is constructing its 
said road from the St. Francois river westwardly to its terminus in 
this State and is operating it along its whole length. 3 

That when this defendant took — of the road-bed which 
its vendor and grantor, the said Louis Houck, had acquired and 
purchased from the said Cape Girardeau and Stute Line railroad the 
road-bed had become grown over with brush and trees, some of the 
latter being about 14 inches in diameter, the ties were rotten, the 
culverts washed away, thetrestles worthless, and the so-called tracks, 
which were only about two miles long, mere streaks of rusty iron, 
disconnected, displaced, and worthless, nor was there any rolling 
stock at all, nor a station-house, machine shop, repair shop, or de- 
pot upon the whole line. All work had been abandoned on it about 
the year 1873, and from that time forward and until this defendant 
entered into the possession thereof no work whatever was done upon 

7—385 : 
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it, and all the work done before that time had been done under the 
directions of the said Cape Girardeau and State Line railroad and out 
of the proceeds of public securities issued to it, and none of it, as de- 
fendant is informed and believes, by the said Illinois, Missouri and 
Texas Railway Company. 

That in the course of constructing and equipping said road this 
defendant has paid out and expended a large sum of money, to wit, 
over 480,000 dollars. 

And this defendant avers tliat the said purchase of the said roadway, 
lands, and appurtenances by it from said Houck, and the assump- 
tion and performance by it of the said contract between said Houck 
and said Cape Girardeau and State Line railroad, and its expendi- 
ture of large sums of money and contraction of large debts afore- 

said, and its construction and equipment of said railroad were 
85 all made and done by it in the most perfect good faith, for 

the consideration and on the contracts aforesaid, fully paid, 
entered into, and performed as aforesaid, and that at the time afore- 
said it had no knowledge or notice whatever of any supposed right, 
title, claim, or interest of complainant or any other persons in or to 
said property or the proceeds or earnings thereof or any part thereof, 
or of any incumbrance whatsoever upon said property or any part 
thereof, or of any fraud, irregularity, defect, or imperfection of any 
kind in said decree or in the obtaining thereof. 

That it made said payments and performed said contracts on the 
faith and credit of the decree aforesaid and in firm reliance on the 
validity thereof, and without any knowledge, notice, or information 
of any fraud in obtaining it; that all its acts and doings in the 
premises were open and notorious, known to all the world and to 
this complainant, and that this complainant, with full knowledge 
thereof, stood by and said nothing, neither did he make any claims 
nor give to this defendant any notice thereof, save and except by his 
bill filed in this case in this court on the 19th of August, 1885. 

And this defendant avers that it thereby, in right of its said pur- 
chase from said Houck, who was assignee of said Cape Girardeau and 
State Line railroad, of all the property affected by the said decree 
of date January 25th, 1878, became and is entitled to the benefit of 
said decree. 

And this defendant avers that it has not and that it never had any 
knowledge, notice, or information of any fraud in obtaining said 
decree nor any information thereof,save by this amended bill, neither 
did it or any one for it make any agreement or have any under- 
standing or make any collusive agreement in respect thereto, nor 
did it have any notice or knowledge of any such agreement or un- 
derstanding, but, on the contrary, it avers that the same was ob- 
tained without fraud of any kind. 

And therefore this defendant also pleads and relies upon its said 
purchase and payment in good faith as aforesaid in har to so much 
of the said amended bill as demands any relief against or any dis- 

covery from this defendant. 
86 And humbly prays the judgment of this honorable court 
whether it behooves it to make any other or further answer 
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thereto than as aforesaid, and prays to be hence dismissed with its 
— costs and charges in this behalf most wrongfully sus- 
tuined. 

Answer.—And the said defendant, The Cape Girardeau South west- 
ern Railway Company, not waiving its said pleas pleaded as afore- 
said, but relying and insisting on the same, by way of answer forti- 
fying said pleas and in support thereof and by way of answer to 
everything alleged in said amended bill to show that the said decree 
ought not to stand and be allowed as good and conclusive against 
this complainant and a valid and effectual bar against any relief as 
against this defendant, or any discovery, order, or decree as against 
this defendant, saith that said decree was and is a good, valid, 
and subsisting decree and binding upon this plaintiff, and was ob- 
tained without fraud or misrepresentation, concealment, or collusion, 
and that it was and is a valid and effectual and complete determi- 
nation of all matters now sought to be opened by this amended bill ; 
that the plaintiff in this present action is bound thereby, in that 
whatever claim he has to a lien upon the property described for the 
payment of the bonds alleged to be owned by him is derived under 
and through Frederick S. Winston, who, as trustee in the deed of 
trust, wus a party thereto, and the right of this defendant to the 
benefit thereof is derived from the said Cape Girardeau railroad, 
who was also a party thereto. 

And this defendant explicitly denies that said decree (wrongly 
called in the amended bill a judgment and erroneously there stated 
to have been rendered on or about March 30th, 1876, when in fact 
it was rendered January 25th, 1878), and which is the same de- 
cree set out in the plea first herein pleaded, was obtained by the 
Cape Girardeau and State Line railroad in fraud against the bond- 
—— in the manner set out by complainant or in any fraudulent 
or unfair manner. 

It denies that substituted services was made, in the suit in which 
it was rendered, on Frederick S. Winston in person and not as 

trustee. : 
87 It denies that said Frederick S. Winston appeared in said 
action in person only and not as trustee for the bondholders. 

It denies that sgid Frederick S. Winston, by any agreement what- 
ever, fraudulently or otherwise, with the said Cape Girardeau and 
State Line railroad or with any one for it, allowed said decree to 
be entered by default; it denies that said decree was entered by de- 
fault ; it denies that the appearance of the said Winston was in per- 
son ; it denies that his answer was in his individual capacity ; it 
denies that said Winston made no defense to said action as trustee ; 
it denies that Louis Houck had any personal knowledge that said 
decree was obtained by any collusion whatsoever, and it denies that 
it was obtained by any collusion whatever or by any agreement 
between said Houck and said Winston or between any other per- 
sons. 

As to what said Winston knew this defendant is not advised and 
has a rr or information thereof sufficient whereon to form 
any belief. 
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This defendant denies that said Houck took any advantage of any 
alleged neglect of said trustee in pursuance of any agreement, under- 
standing, or collusion between him and said Winston or between 
him and any one else. 

And this defendant denies any and all manner of fraud, covin, 
concealment, or deceit in the procuring of said decree, and it avers 
that said decree was obtained in perfect good faith, without fraud, 
covin, concealment, or deceit, without any collusion or agreement 
in fraud of the parties or any one else, and is in full force, unreversed, 
unappealed from, and in full effect. 

All of which matters and things this defendant is ready to prove 
and maintain as this honorable court shall direct, and humbly prays 
to be hence dismissed with its reasonable costs and charges in this 
behalf most wrongfully sustained. 

GEO. D. REYNOLDS, Of Counsel. 
[SEAL. ] CAPE GIRARDEAU SOUTHWESTERN 
RAILWAY COMPANY, 
By LOUIS HOUCK, President. 


Attest: T. F. WHEELER, Sec’t’y. 


88 I certify that, in my opinion, the foregoing pleas are well 
founded in point of law. 
GEO. D. REYNOLDS, 
Of Counsel for the Defendant, Cape Girardeau 
Southwestern Railway Company. 


Unitep STATES OF AMERICA, t ä 
Eastern District of Missouri, : 


Louis Houck, being duly sworn, on his oath states that he is the 
president of the said defendant corporation, the said Cape Girardeau 
Southwestern Railway Company ; that as such president he is now 
and ever since the incorporation thereof has been the managing 
officer thereof and in charge of its business; that he has read the 
above pleas of and the answer of said defendant, and that said pleas 
are not interposed for delay, and that they are true in point of fact, 
and that he makes this affidavit as the president of said defendant 
and on its behalf. He further says that he knows the seal of said 
defendant, and that the imprint above affixed is an impress of its 
corporate seal, and that the matters in said answer are true of his 
own knowledge except such matters as are therein stated on informa- 
tion & belief, & as to those matters he believes it to be true. 

LOUIS HOUCK, 
As Pres't C. G. S. W. R’way Co. 


Subscribed and sworn to before me, in said district, this 29th day 
of January, 1886. 
[SEAL. ] FRANK E. BURROUGH, 
Notary Public. 


Commission expires Sept. 4, 1889. 


2 


THE ILLINOIS, MISSOURI & TEXAS R. R. CO. ET AL. 53 


Said plea and answer of the Cape Girardeau & State Line rail- 
road is in words and figures following, to wit: 


a Plea & Answer of Cape Girardeau & State Line R. R. 


89 Unitep STaTEs OF AMERICA, \ _ 
Eastern District of Missouri,, 
In the Circuit Court in and for said District. In Equity. No. 2549, 


S. GRANVILLE Brats, Plaintiff, 
v8. | 
Cape GIRARDEAU AND StaTE Line RAILNOA D, Impleaded with 
Illinois, Missouri and Texas Railway Company et al., De- 
ſendants. 


The plea of Cape Girardeau and State Line railroad, one of the 
above-named defendants, to the amended bill of complaint of S. 
Granville Beals, plaintiff, in so far as it relates to this defendant, 
= the answer of said defendant in support of and fortifying said 
plea. 


Plea.— This defendant, to all parts of said amended bill which 
relate to this defendant, and also to all the discovery thereby sought 
as against it and all relief asked against it in and by the said amended 
bill, this defendant doth plead in bar, and for such plea saith— 


That heretofore, to wit, on or about the 30th day of March, 1876, 
this defendant, The Cape Girardeau and State Line railroad, com- 
menced its action in the circuit court of Cape Girardeau county, 
Missouri, that being a court of general jurisdiction and possessed of 
full chancery powers, and the largest part of the real estate the title 
of which was to be affected by said action being then situate in said 
county, and the principal office and chief place of business of said 
company being by law and in fact located in said county, in the 
petition in which said action it was alleged and set out, among other 
things, that in the year 1869 the said Cape Girardeau and State 
Line railroad began the construction of a railroad from the city of 
Cape Girardeau to the State line of Arkansas in a southwesterly 
direction to the southern line of the State of Missouri in the county 
of Butler, in said last-mentioned State ; that it acquired the right of 
way, surveyed, cut out, and graded a distance of thirty-nine miles 
of its roadway of its — railroad from the city of Cape Girar- 
deau in said southwesterly direction through the counties of Cape 
Girardeau, Bollinger, and Stoddard, in the State of Missouri, and 
that the said right of way and roadway, starting from said city of 

Cape Girardeau, was of a width of 100 feet, and that it con- 
90 structed the bridges over and across the various streams in- 
tersecting its right of way and roadway, except the bridge 
across Castor river, and that it otherwise expended large sums of 
money and did great work on said right of way and roadway as 
aforesaid. . | 
That all of said work aforesaid on said roadway was paid for by 
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the stockholders of said plaintiff and by no one else; that afterwards 
a proposition was made by Thomas C. Fletcher to the directory of 
said railroad to build its said road on said roadway in said south- 
westerly direction as aforesaid, and that he proposed to organize a 
new corporation to construct, build, and equip the railroad of said 
Cape Girardeau and State Line railroad. 

That subsequent thereto the Illinois, Missouri and Texas Railway 
Company wes organized by said Thos. C. Fletcher proposing to 
build the road of said plaintiff as contractor under the contract to 
be made by said T. C. Fletcher with said plaintiff. 

That the proposition and terms of said T. C. Fletcher upon which 
it was proposed to build the road of the said plaintiff was pretended 
to be submitted to the stockholders of said plaintiff, but that the 
said stockholders’ meeting was not legally and properly called nor 

roper notice given thereof, and that no legal meeting of the stock- 
holders was held in that behalf. : 

That afterwards the then board of directors of the said plaintiff, 
illegally and without authority, made a different and other contract 
than that — by said T. C. Fletcher, providing that the prop- 
erty of said plaintiff should be conveyed to Geo. C. Thilenius and 
Henry T. Blow, as trustees; that said trustees should join in the 
execution of a mortgage of its property to secure certain bonds, and 
that the proceeds of the bonds should be used to build the road; 
and, further, that said contract provided that the said plaintiff 
should cease to exist and voluntarily disband as a corporation, and 
that all of these provisions of said contract were made and entered 
into by said then board of directors of said plaintiff without the 
consent or assent, expressed or implied, of the stockholders of the 
said plaintiff in that behalf and in fraud of the rights of said 

stockholders, and that at no time the stockholders of said 
91 plaintiff authorized the conveyance of the property of said 
plaintiff to said G. C. Thilenius and H. T. Blow as aforesaid. 

That at no time the stockholders of the said plaintiff authorized 
the then directors of said plaintiff to mortgage its road and franchises 
to secure the bonds of another corporation; that at no time the 
stockholders of said plaintiff authorized a contract to be made pro- 
viding for the extinguishment and dissolution of said plaintiff’s 
corporation, and that the action of said plaintiff’s board of directors 
in that behalf was contrary to law, without power, and fraudulent. 

That in pursuance of said contract, on the 6th day of April, 1871, 
the said board of directors authorized G. C. Thilenius, at that time 
president of said plaintiff, to convey, by deed to himself and Henry 
T. Blow, the right of way of said plaintiff as aforesaid, already de- 
scribed, and the rights, rr -and appurtenances thereto 
belonging, all cross-ties and all lands, embracing 840 acres at the 
junction of said plaintiff’s roadway with the St. Louis and Iron 
Mountain railroad ; all tools, maps, furniture, and one hundred and 
eighty thousand dollars in bonds of the city and township of Cape 
Girardeau, to it paid for its stock, and that said property and effects, 
as aforesaid, was or to be conveyed and assigned to said G. 
C. Thilenius and H. T. Blow on the 2nd day of May, 1871. 
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That said trustees, G. C. Thilenius and H. T. Blow, joined in the 
execution of a deed of trust made and executed by the Illinois, Mis- 
souri and Texas Railway Company, on the property heretofore set 
out, to Frederick S. Winston and David Hoadly, as trustees; that 
said David Hoadly had since died, leaving said Frederick S. Win- 
ston, one of the defendants herein, sole surviving trustee; that said 
deed of trust was made and executed for the purpose of securin 
1,500 bonds, of 1,000 dollars each, of said Illinois, Missouri — 
Texas Railway Company, and that said G. C. Thilenius and Henry 
T. Blow did not attach a seal to their said names, and that, so far 
as the said G. C. Thilenius and Henry T. Blow were concerned, the 
said deed of trust was not sealed by them; that the action of the 
board of directors of said plaintiff in authorizing said G. C. Thilenius 

and Henry T. Blow to sign said deed was illegal and fraud- 
92 ulent; that by said deed of trust the bonds of the Illinois, 

Missouri and Texas Railway Compeny, numbering from one 
to 1,500, each for 1,000 dollars, 2— in gold, pretended to be se- 
cured by said plaintiff; that said bonds pretended to refer to a con- 
tract between the said Cape Girardeau and State Line railroad and 
the said Illinois, Missouri and Texas Railway Company, but that 
the said bonds did not show any liability of plaintiff; that in said 
deed of trust the road-bed of plaintiff, together with right of way, 
depot grounds, and other lands, tracks, bridges, viaducts, culverts, 
and other structures, all the station-houses, outhouses, sheds, and 
other buildings and shops, and all machinery, tools, and all real 
estate of the said plaintiff, namely, 840 acres of land at the inter- 
section of the St. Louis, Iron Mountain and Southern Railway and 
the said Cape Girardeau and State Line railroad, were pretended to 
be conveyed to said trustees, F. S. Winston and David Hoadly, to 
secure the said holders of the bonds of the III., Mo. and Texas Rail- 
way Company. 

That on said 2nd day of May, 1871, the seal of said plaintiff was 
attached fraudulently to said deed of trust by its then secretary and 
the name of plaintiff signed thereto by its president, George C. 
Thilenius, without any authority having been given in that behalf 
by the directors of the said plaintiff, and without the consent of the 
stockholders, express or implied, and that at the time the said seal 
of said plaintiff was attached to said deed of trust and its name 
affixed by its president the legal title of said right of way, real es- 
tate, and other property described and set out was in the said G. C. 
ewe and Henry T. Blow, as trustees, and not in the said 

aintiff. 

That in December, 1871, the said Geo. C. Thilenius and Henry 
T. Blow, trustees as aforesaid, reconveyed to the said plaintiff the 
property to them conveyed by the conveyance heretofore mentioned, 
and that the said Geo. C. Thilenius and Henry T. Blow did not 
while the suid real estate was in them convey or join in any con- 
heme mortgage, or deed of trust legal and binding upon the said 
aintiff. 
J That at the time said George C. Thilenius and Henry T. Blow 
recon veyed the said real estate aforesaid the said deed of trust afore- 
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said had not been filed for record or recorded in the proper 
93 counties in which the same should have been recorded ; that at 

said time and ever since the said Illinois, Missouri and Texas 
Railway Company and said Thomas C. Fletcher wholly failed to 
build said railroad of plaintiff,as contracted in taat behalf, and that 
the same was as yet unfinished ; that the contract made by the said 
plaintiff’s board of directors and said T. C. Fletcher was rescinded, 
cancelled, and set aside by mutual consent on the 14th day of De- 
cember, 1871; that at said time no bond of the Illinois, Missouri 
and Texas Railway Company secured by said deed of trust had been 
issued by it or its agents; that at said time notice was given in New 
York and London by said Thomas C. Fletcher notifying all persons 
not to purchase said bonds; that the said Illinois, Missouri and Texas 
Railway Company had since that time in some way issued said bonds, 
and that thesame were then held by the defendants in said suit and 
other persons who are to the said plaintiff unknown, and that these 
holders by reason of the premises set up and claim right of title to 
the right of way, roadway, track, superstructure, franchises, appur- 
— land, and other property theretofore set out by the plain- 
tiff. 

That the said bonds of the said Illinois, Missouri and Texas Rail- 
way Company pretended to be secured by said deed of trust on the 
property of the said plaintiff were held by the defendants in said 
suit, but that they were not purchasers for value, but held them 
merely as collateral security, and that the holders of said bonds had 
not paid value for them, and that the said plaintiff was unable to 
state particularly the amount or number of the bonds held by each 
of the said defendants in that behalf. 

That all of the holders of said bonds falsely and fraudulently pre- 
tended to be bona fide purchasers of said bonds for value and fraudu- 
lently pretended to have some right, title, and interest in the afore- 
mentioned property, estate, and franchises of the said plaintiff, and 
that by reason of these false and fraudulent pretences the plaintiff 
was greatly hindered and harassed in the completion and construc- 
tion of its said railroad and otherwise greatly damaged. 

That the deed of trust executed by said filinois, Missouri 

94 and Texas Railway Company, so far as the property, estate, 
and franchises of said plaintiff aforesaid is concerned, was 

null and void and fraudulent, and that the said board of directors 
of the plaintiff had no right or power to authorize the president of 
said plaintiff, as such president, to join in the execution of the same 
as security for the bonds to be issued by the Illinois, Missouri and 
Texas Railway Company, and that said George C. Thilenius had no 
authority to sign said deed, as president of said plaintiff, and that 
the secretary of said plaintiff had no authority to attach the seal of 
said plaintiff thereto; that the stockholders of plaintiff did not au- 
thorize the execution of said deed of trust to secure the bonds of the 
said Illinois, Missouri and Texas Railway Company, and that the 
charter and by-laws of the said plaintiff did not authorize it to mort- 
gage its road, lands, right of way, and franchises to secure the bonds 
of another corporation, and that the laws of the State did not au- 
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thorize it, and that all and every of the holders of the said bonds of 
the Illinois, Missouri and Texas Railway Company had full, ample, 
and complete notice of all the facts in the case, in fact and in law, 
and that all pretences to the contrary in that behalf were fraudulent 
‘and covinous, and that the illegal acts and proceedings of the said 
plaintiff’s directors and officers and the fraudulent pretences of the 
defendants in said suit had created a cloud upon the title of the said 
plaintiff, who was then and always had been in the quiet and peace- 
able possession of the premises therein set out. 

That in and by said petition in said cause it was prayed that said 
mortgage, as well as the bonds purporting to be secured thereby, 
and the conveyance from said railroad to said Winston and Hoadly, 
as trustees, to secure the bonds of the I., M. and T. be declared fraud- 
ulent, and be cancelled, set aside, and be declared null, void, and of 
no effect as against said Cape Girardeau and State Line railroad, 
and no lien or charge upon its property, rights, and effects, as also 
for general relief, all of which will more fully appear by the petition 
in said cause, as the same is set out in a certified copy of the record 

thereof, prayed to be taken asa — of this plea, aud which 
95 will be produced on the hearing thereof, if production thereof 

is demanded; and this defendant avers that tlic deed of trust 
so sought to be cancelled, set aside, and vacated in ud by said suit 
is the identical deed of trust or mortgage mentioned and set out by 
the plaintiff, S. Granville Beals, in this present suit in his amended 
bill of — — herein, reference to which amended bill is hereby 
made for the particulars of said deed of trust; and this defendant 
further avers that in said action in said circuit court of Cape Girar- 
deau county, Missouri, it, the said Cape Girardeau and State Line 
railroad, was the plaintiff and the Illinois, Missouri and Texas Rail- 
way Company, Frederick S. Winston, as sole surviving trustee in 
said deed of trust, and a large number of corporations and individ- 
uals claiming to be holders of bonds secured by said mortgage, as 
well as all other persons whose names were unknown, but who might 
claim to be holders of such bonds, were made defendants. 

That the said Illinois, Missouri and Texas Railway Company 
was duly and actually served with process in said suit, as were also 
various other defendants claiming to be holders of bonds, and 
the said Frederick S. Winston, sole surviving trustee as aforesaid, 
as well as all the bondholders who could be named but who were 
non-residents, together with all unknown bondholders, were duly 
— and served with process by publication, as required by 

aw. 

That afterwards the said Illinois, Missouri and Texas Railway 
Company and the said Frederick S. Winston, as sole surviving 
trustee, as well as many bondholders, entered their appearance in 
said cause in said court and pleaded therein. 

That afterwards, on the petition of said Frederick S. Winston, assole 
surviving trustee and a defendant as such in said suit, and of 
William J. Alt, one of the holders of the bonds and also a defend- 
ant therein, and perhaps of others, said cause was attempted to be 
removed from the said circuit court of Cape Girardeau county into 
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the circuit court of the United States for the eastern district of Mis- 

souri, but that such proceedings were had in this last-named court 

in said cause that the same was remanded to the said circuit court 

of Cape Girardeau county, and said Illinois, Missouri and Texas 
Railway Company and said Winston, as sole surviving trus- 

96 tee, and said William J. Alt, and other defendants, appeared 
and answered, denying all the allegations of the said petition, 

averring the validity of all of said contracts, deeds, and mortgage, 

and the lien of the latter and of the bonds secured thereby upon the AY 

said property, and putting all the allegations of plaintiff in its said | 7 

petition set out in issue. 

That thereupon said cause being at issue was aſterwards pro- 

ceeded with in said last-named court according to the usual and 

regular practice and course of proceedings in such cases provided, 

until the January term, 1878, of the said court, at which term said 

cause came on for hearing and trial according to the usual and 

orderly practice, and the same was heard and tried in due course 

and form of law, and on hearing and trial thereof said court, to wit, 3 

the circuit court of Cape Girardeau county, Missouri, during the J 

said January term, 1878, on, to wit, the 25th day of January, 1878, 

being the 17th day of said term, rendered the following judgment 

and decree therein—that is to say: : 


STATE OF MIssourRI, t : 
County of Cape Girardeau, { ~’ 


In the Circuit Court of Cape Girardeau County. January Term, * 
1878. 


FRIDAY. January 25, 1878—Seventeenth day. 


THe Care GIRARDEAU AND StaTE LINE RAILROAD, Plaintiff, 
against 

TRE ILLIxNOIS, MissouRI AND Texas RAILWA V, THE BANK or NortTH 
America, Mercantile Bank, State Savings Institution, St. Louis 
Bridge and Construction Company, Springfield Iron Com- 
pany; W. R. McKeen and D. W. Minshall, composing the firm 
of McKeen and Minshall; Thomas D. Price and — —-, 
composing the firm of T. D. Price & Co.; William W. Mann, 
Frederick S. Winston, Andreas Holtz, Eli J. Crandall, W. K. Good- 
rich, William J. Alt, James McKaye, J. F. H. Trautman, and All - 
Holders of Bonds of The Illinois, Missouri aud Texas Railway 
Company who are unknown to this Plaintiff, and all of whom — 
are made Defendants to this Petition, Defendunts. 


97 And this cause being now called for trial and hearing, the 
court finds that the Illinois, Missouri and Texas Railway Com- 

any, The Bank of North America, The Mercantile Bank, The State 
avings Association, The St. Louis Bridge and Construction Company, 
Eli J. Crandall, W. K. Goodrich, Junior, and Thomas D. Price, have 
been duly served with personal process and notice of this action 
according to law, and that Frederick S. Winston, William W. Mann, 
Andreas Holtz, William J. Alt, James McKaye, J. F. H. Trautman, 
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The Springfield Iron Company, W. K. McKeen, Delos S. Minshall, 
and all the holders of bonds of the Illinois, Missouri and Texas 
Railway Company, who are to the plaintiff unknown, have been 
duly and legally served with process and notice of the cause of action 
herein by publication, in compliance with and conformity to the 
law and practice of the court; and further finds that the said Illi- 
nois, Missouri and Texas Railway Company, The State Savings 
Association, The St. Louis Bridge and Construction Company, Eli 
J. Crandall, W. K. Goodrich, Junior, Thomas D. Price, William J. 
Alt, J. F. H. Trautman, Andreas Holtz, W. R. McKeen, Delos S. 
Minshall, and Frederick S. Winston have appeared and pleaded and 
answered to the plaintiff’s cause of action herein by their respective 
attorneys; and the court further finds that the Cape Girardeau and 
State Line railroad was duly and legally incorporated by the laws 
of the State of Missouri, and that the Illinois, Missouri and Texas 
Railway Company, The Bank of North America, The Mercantile 
Bank, The State — Association, The St. Louis Bridge and 
Construction Company, The Springfield Iron Company are corpo- 
rations duly incorporated according to law. 

And further finds that in the year 1869 the plaintiff began 
the construction of a railroad from the city of Cape Girardeau 
to the State line of Arkansas in a southwesterly direction to the 
southern line of the State of Missouri in the county of Butler, in 
said lust- mentioned State; that plaintiff acquired the right of way, 
surveyed, cut out, and graded a distance of thirty-nine miles of its 
rond way of its proposed railroad from the city of Cape Girardeau, in 
said southwesterly direction, through the counties of Cape Girardeau, 
Bollinger, and Stoddard, in the State of Missouri, and that the said 

right of way and roadway, starting from said city of Cape Gi- 
98 rardeau, is of a width of 100 feet, and the said plaintiff con- 

structed the bridges over and across the various streams 
intersecting its right of way und roadway, except the bridge across 
Castor river, and that said plaintiff otherwise expended large suins 
of money and did great work on said right of way and roadway as 
aforesaid. 

That all of said work aforesaid on said roadway was paid for b 
the stockholders of said plaintiff and by no one else; that afterwards 
— proposition was made by Thomas C. Fletcher to plaintiff’s then 
directory to build its said railroad on said roadway in said south- 
westerly direction as aforesaid, and that he proposed to organize a 
_ corporation to construct, build, and equip the railroad of 
plaintiff. 

That subsequent thereto the Illinois, Missouri and Texas Railway 
Company was organized by said Thos. C. Fletcher proposing to 
build the road of plaintiff as constructor under the contract to be 
made of toy] said T. C. Fletcher with plaintiff. 

That the proposition and terms of said T. C. Fletcher upon which 
it was proposed to build the road of plaintiff was pretended to be 
submitted to the stockholders of plaintiff, but that the said stock - 
holders’ meeting was not legally and properly called, nor proper 
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notice given thereof, and that no legal meeting of the stockholders 
was held in that behalf. 

The court further finds that afterwards the then board of directors 
of the plaintiff illegally and without authority made a different and 
other contract than that proposed by said T. C. Fletcher provid- 
ing that the property of plaintiff should be conveyed to Geo. C. 
Thilenius and Henry T. Blow as trustees; that said trustees should 
join in the execution of a mortgage to secure certain bonds, and 
that the proceeds of the bonds should be used to build the road ; 
and, further, that said contract provided that the plaintiff should 
cease to exist and voluntarily disband as a corporation, and that 
all of these provisions of said contract were made and entered into 
by said then board of directors of plaintiff without the consent or 
assent, expressed as [or] implied, of the stockholders of the plaintiff 
in that behalf and in fraud of the rights of said stockholders, and 
that at no time the stockholders of plaintiff authorized the convey- 

ance of the property of plaintiff to said G. C. Thilenius and 
99 H. T. Blow as aforesaid. 

That at no time the stockholders of the plaintiff authorized 
the then directors of plaintiff to mortgage its road and franchises to 
secure the bonds of another corporation ; that at no time the stock- 
holders of plaintiff authorized a eontract to be made providing for 
the extinguishment and dissolution of plaintiff’s said corporation, 
and that the action of plaintiff’s said board of directors in that behalf 
was contrary to law, without power, and fraudulent. 

The court further finds that, in pursuance of said contract, on the 
6th day of April, 1871, the said board of directors authorized G. C. 
Thilenius, at that time president of plaintiff, to convey by deed to 
himself and Henry T. Blow the right of way of plaintiff, as aforesaid, 
already described, and the rights, 1 es, al. d appurtenances 
thereto belonging, all cross-ties and all lands, embracing 840 acres 
at the junction of plaintiff’s roadway with the St. Louis and Jron 
Mountain railroad; all tools, maps, furniture, and one hundred and 
eighty thousand dollars in bonds, and that said property and effects 
as aforesaid was pretended to be conveyed and assigned to said G. 
C. Thilenius and H. T. Blow on the 2nd day of May aforesaid, 
1871. 

And the court further finds that said trustees, G. C. Thilenius and 
H. T. Blow, joined in the execution of a deed of trust made and 
executed by tic Illinois, Missouri and Texas Railway Company, on 
the property heretofore set out, to Frederick S. Winston and David 
Hoadly, as trustees, and that said David Hoadly has died, leaving 
said Frederick S. Winston, one of defendants herein, sole surviving 
trustee, and which said deed of trust was made and executed for the 

urpose of securing the 1,500 bonds of 1,000 dollars each of said 
llinois, Missouri and Texas Railway Company, and that said G. C. 
Thilenius and Henry T. Blow did not attach a seal to their suid 
names, and that, so far as the said G. C. Thilenius and Henry T. 
Blow are concerned, the said deed of trust is not sealed by them. 

And the court further finds that the action of the board of direc- 
tors of plaintiff in authorizing said G. C. Thilenius and Henry T. 
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Blow to sign said deed was illegal and fraudulent; and by said deed 

of trust the bonds of the Illinois, Missouri and Texas Railway 
100 Company, numbering from one to 1,500, for 1,000 dollars, pay- 

able in gold, pretended to be secured by plaintiff; that said 
bonds płetend to refer to a contract between the Cape Girardeau 
and State Line railroad and the Illinois, Missouri and Texas Rail- 
way Company, but that the said bonds do not show any liability of 
plaintiff; and that in said deed of trust the road-bed of plaintiff, 
together with right of way, depot grounds, and other lands, tracks, 
bridges, viaducts, culverts, and other structures, all the station- 
houses, outhouses, sheds, and other buildings and shops, and all 
machinery, tools, and all real estate of the plaintiff, namely, 840 
acres of land at the intersection of the St. Louis & Iron Mountain 
and Cape Girardeau and State Line railroad, pretended to be con- 
veyed to said trustees, F. S. Winston and David Hoadly, to secure 
the said holders of the bonds of the III., Mo. and Texas Railway 
Company. 

And the court further finds that on said 2nd day of May, 1871, 
the seal of plaintiff was attached fraudulently to said deed of trust, 
without any authority having been given in that behalf by the 
directors of the plaintiff, by the then secretary, and without the con- 
sent of the stockholders, express or implied, and that at the time 
the said seal of plaintiff was attached to said deed of trust the legal 
title to said right of way, real estate, and other property described 
and set out was in the said G. C. Thilenius and Henry T. Blow 
and not in the plaintiff. 

The court further finds that in December, 1871, the said Geo. C. 
Thilenius and Henry T. Blow reconveyed to the plaintiff the prop- 
erty to them conveyed by the conveyance heretofore mentioned, 
and that the said Geo. C. Thilenius and Henry T. Blow did not, 
while the said real estate was in them, convey or join in any convey- 
ance, mortgage, or deed of trust legal and binding upon the plaintiff. 

And the court further finds that at the time the said George C. 
Thilenius and Henry T. Blow reconveyed the said real estate afore- 
said the said deed of trust afuresaid had not been filed for record or 
recorded in the proper counties in which the same should have been 
recorded; that at said time and ever since the said Illinois, Missouri 
and Texas Railway Company and said Thomas C. Fletcher wholly 

failed to build said railroad of plaintiff as contracted in that be- 
101 half, and that the same is as yet unfinished ; that the contract 

made by the board of the plaintiff’s directors and said T. C. 
Fletcher was rescinded, cancelled, and set aside by mutual consent on 
the 14th dayof December, 1871, and at said time no bond of the Illinois, 
Missouri and Texas Railway Company secured by said deed of trust 
had been issued by it or its agents, and that at said time notice was 
given in New York and London notifying all persons not to pur- 
chase said bonds by said Thomas C. Fletcher; that the said Illinois, 
Missouri and Texas Railway Company has since that time in some 
way issued said bonds, and that the same are now held by defend- 
ants and other persons who are to the plaintiff unknown, and that 
these holders, by reason of the premises set up, claim right and 
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title to right of way. roadway, track, superstructure, franchises, ap- 
purtenances, land, and other property heretofore set out by the plain- 
tiff. 

And the court further finds that the said bonds of the said Illi- 
nois, Missouri and Texas Railway Company pretended to be secured 
by said deed of trust on the property of the plaintiff are held by 
defendants, who are not purchasers for value, but as collateral se- 
curity, and that the holders of said bonds have not paid value for 
them, and that the plaintiff is unable to state particularly the 
amount or number of the bonds held by each of said defendants in 
that behalf; that all of the holders of said bonds now falsely and 
fraudulently pretend to be bona fide purchasers of said bonds for 
valueand fraudulently pretend to have some right, title, and interest 
in the aforementioned property, estate, and franchises of the plain- 
tiff, and that by reason of these false and fraudulent pretences the 
plaintiff is greatly hindered and harassed in the completion and 
construction of its said railroad and otherwise greatly damaged. 

The court further finds that the deed of trust executed by said 
Illinois, Missouri and Texas Railway Company, so far as the property, 
estate, and franchises of plaintiff aforesaid is (ure concerned, is null 
and void and fraudulent, and that the said board of directors of the 
plaintiff had no right or power to authorize the president of plaintiff, 
us such president, to Join in theexecution of thesameas security forthe 

bonis to be issued by the Illinois, Missouri and Texas Railway 
102  Company,and that said George C. Thilenius had no authority 

to sign said deed as president of plaintiff, and that the secretary 
of said plaintiff had no authority to attach the seal of the plaintitf 
thereto; that the stockholders of plaintiff did not authorize the exe- 
cution of said deed of trust to secure the bonds of the said Illinois, 
Missouri and Texas Railway Company, and that the charter and 
by-laws of the plaintiff did not authorize it to mortgage its roads, 
lands, rights of way, and franchises to secure the bonds of another 
corporation, and that the laws of the State did not authorize it, and 
that all and every of the holders of the said bonds of the Illinois, 
Missouri and Texas Railway Company had full. ample, and com- 
plete notice of all the facts in the case, in fact and in law, and that 
all pretences to the contrary in that behalf are fraudulent and covin- 
ous, and that the illegal acts and proceedings of the plaintiff's 
directors and officers and the fraudulent pretences of the defendants 
have created a cloud upon the title of the plaintiffs, who are now 
and always have been in the quiet and peaceable possession of the 
premises herein set out, and that the several matters set up and out 
in the several answers herein filed by defendants constitute no de- 
fense to the plaintiff's rights and interests and confer no right and 
interest to or in the property of the plaintiff, as set out hereto- 
fore. 

Wherefore, the premises considered, the court orders, adjudges, 
and decrees the said deed of trust executed by the Illinois. Missouri 
and Texas Railway Company, together with George C. Thilenius 
and Henry T. Blow, and also pretended to be executed by plaintiff, 
and which said deed of trust is in words and figures following: 


— 
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(Here follows the deed of trust with the acknowledgments thereof 
and the certificate of record of the same in the office of the clerk 
and ex officio recorder of Cape Girardeau county as the same are 
set out and copied in the bill of complaint in this present 
cause, tliè same being omitted here from the copy of said decree for 
brevity, and after setting out said deed and acknowledgments and 
certificate said decree then proceeds as follows:) “ Null, void, and 
frandulent and of no effect as to the rights and property of the 
laintiff herein and therein described, the Cape Girardeau and State 
— railroad, and further adjudges, orders, and deerees that the said 
Frederick S. Winston, surviving trustee mentioned in said deed 
103 of trust, his agents, atturneys, successors in office, and all others 
aeting or pretending to aet under or ſor him. be, and liereby are, 
perpetually restrained and enjoined from pleading and setting up 
said deed of trust as to this — attempting to intermeddle, sell, 
dispose, or attempting to sell or dispose of the said road way, super- 
structure, — 2 and other appurtenances appertaining 
to said plaintiff, either in New York or elsewhere, for the benefit, 
use, — behoof of said defendants—that is to say, The Illinois, Mis- 
souri and Texas Railway Company, the Bank of North America, 
Mercantile Bank, Stute Savings Institution, St. Louis Bridge and 
Construction Company, W. R. McKeen and D. W. Minshall, com- 
ing the firm of McKeen and Minshall; Thomas D. Price, William 
V. Mann, Frederick S. Winston, Andreas Holtz, Eli J. Crandall, 
W. K. Goodrich, William J. Alt, James McKaye, J. F. H. Traut- 
man, and all the unknown holders of said bonds of the Illinois, 
Missouri and Texas Railway Company or their assignees; and 
further orders, adjudges, and decrees that the said defendants afore- 
said have no right, title, or interest, by reasun of being holders of 
said bonds, in the property of the plaintiff described in said deed of 
trust, being the property of the Cape Girardeau and State 
Line railroad, and that they and their heirs, administrators, 
executors, and assigns be perpetually enjoined and restrained 
from in any wise or manner interfering with the property and estate of 
plaintiff by reason of being holders of said bonds or any of them, 
und orders, decrees, and adjudges that each and every of said de- 
feudants, their heirs, administrators, and successors in office, 
be perpetually enjoined and restrained not to set up or assert any 
title to said estate in said deed of trust aforesaid described as against 
this plaintiff or its assigns, or to disturb or any further harass the 
said plaintiff, and that the plaintiff recover of and from the said 
defendants its costs in this behalf expended,and have hereof exe- 
cution.” 

A duly certified copy of said decree is hereto annexed and filed 
and prayed to be taker as part of this plea, and all of which said 
proceedings are of record of the records of said court, as will more 
fully — by a duly certified copy thereof, to be produced on the 

rearing of this plea should the same be required. 
104 And this defendant avers that this decree is the same de- 
cree referred to in the 29th paragraph of the amended bill of 
complaint of the plaintiff and there incorrectly called a judgment, 
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and erroneously stated therein to have been obtained on or about 
the 30th day of March, 1876, instead of the 25th day of January, 
1878. 

And this defendant avers that said decree was obtained on due 
and legal service of process in the cause in which it was rendered 
as aforesaid upon the parties defendant as aforesaid, and was ren- 
dered after the appearance of the said parties defendant thereto on 
hearing and without any fraud, covin, or concealment of any kind 
whatsoever; that said Frederick S. Winston was made a party to 
said suit, assole surviving trustee, and served with process therein as 
such ; that he answered in said cause as such, and that as such trustee 
owning and holding the legal title to said property and represent- 
ing all the bondholders purporting to be secured by the aforesaid 
deed of trust, he defended said suit, reinoved the same from the said 
circuit court of Cape Girardeau county to the circuit court of the 
United States in and for the eastern district of Missouri, from 
whence it was afterwards remanded back to said State court; that 
the said decree was obtained without any collusion between 
the party plaintiff therein and the defendants therein or their 
attorneys, and without any collusion whatever between the at- 
torney who represented the plaintiff therein and the said Win- 
ston and upon the hearing of proofs; that it was obtained without 
any agreement or understanding of any kind whatever between the 
said Houck and said Winston. 

And this defendant avers that by force of said decree the deed of 
trust now here sued on by the complainant in this suit, and set out 
and described by him in his amended bill of complaint, was can- 
celled, set aside, and declared null and void, and that all the prop- 
erty in said deed of trust included was thereby freed and discharged 
from the lien thereof. 

And this defendant avers that the complainant, as well as all 
other holders of bonds secured or purporting to be secured by said 
deed of trust, held whatever right, lien, claim, or interest they had 

upon said property in said amended bill described through said 
105 Winston and Hoadly and thesurvivor thereof, or the heirs and 

assigns of such survivor, and not otherwise, and that whatever 
claim or lien they have or had to said premises and property is and 
was through such trustee, and that they and each of them were repre- 
sented in such suit by said Winston, as trustee, and are concluded 
thereby. 

That said decree, rendered as aforesaid by said court on January 
25th, 1878, has never been appealed from nor has any writ of error 
been sued out thereon, as may [might] have been done, under the laws 
of this State, at any time within 3 years from the rendition thereof, nor 
has the same been in any manner reversed, modified, set aside, or in 
any manner assailed by bill of review or otherwise, but from the ren- 
dition thereof hitherto has been and yet is in full force and effect. 

That after the rendition of said decree duly certified copies of the 
same were duly recorded in the office of the recorder of deeds, where 
said deed of trust to said Winston and Hoadly had been recorded. 
And therefore the said defendant doth plead the said decree in 
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bar to all parts of the present amended bill which relate to this 
defendant, and to so much thereof as prays any discovery from or 
relief order or decree against it, and humbly prays the judgment of 
this honorable court whether it behooves it to make any other or 
further answer thereto than as aforesaid,and prays to be hence dis- 
charged with its reasonable costs and charges in this behalf most 
wrongfully sustained. 

Answer.—And the said defendant, The Cape Girardeau and State 
Line railroad, not waiving its said plea, pleaded as aforesaid, but 
relying and insisting on the same, by way of answer fortifying said 
plea, and in support thereof and by way of answer to everything 
alleged in said ainended bill to show thatthe said decree ought not to 
stand and be allowed as good and conclusive against this complain- 
ant and a valid and effectual bar against any relief as against this 
defendant or any discovery order or decree as against this defend- 
ant saith that said decree was and is a good, valid, and subsisting 
decree and binding upon this plaintiff, and was obtained without 

fraud or misrepresentation, concealment, or collusion, and 
106 that it was and is a valid and effectual and complete determi- 

nation of all matters now sought to be opened by this amended 
bill; that the plaintiff in this present action is bound thereby, in that 
whatever claim he has to a lien upon the property described for the 
payment of the bonds alleged to be owned by him is derived under 
and through Frederick S. Winston, who, as trustee in the deed of 
trust, wus a party thereto. 

And this defendant explicitly denies that said decree (wrongly 
called in the amended bill a judgment and erroneously there stated 
to have been rendered on or about March 30th, 1876, when in fact 
it was rendered January 25th, 1878), and which is the same de- 
cree set out in the plea first herein pleaded, was obtained by the 
— Girardeau and State Line railroad in fraud against the bond - 
holders in the manner set out by complainant or in any fraudulent 
or unfair manner. 

It denies that substituted service was made, in the suit in which 
it was rendered, on Frederick S. Winston in person and not as 
trustee. 

It denies that said Frederick S. Winston a red in said action 
in person only and not as trustee for the bondholders. 

t denies that said Frederick S. Winston, by any agreement what- 
ever, fraudulently or otherwise, with the said Cape Girardeau and 
State Line railroad or with any one for it, allowed said decree to 
be entered by default; it denies that said decree was entered by de- 
fault; it denies that the appearance of the said Winston was in per- 
son; it denies that his answer was in his individual capacity; it 
denies that said Winston made no defense to said action as trustee ; 
it denies that Louis Houck had any personal knowledge that said 
decree was obtained by any collusion whatsoever, and it denies that 
it was obtained by any collusion whatever or by any agreement 
between said Houck and said Winston or between any other per- 
sons. | 
As to what said Winston knew this defendant is not advised and 
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has no knowledge or information thereof sufficient whereon to form 
any belief. 

This defendant denies that said Houck took any advantage of any 
alleged neglect of said trustee in pursuance of any agreement, under- 
standing, or collusion between him and said Winston or between 
him and any one else. 

And this defendant denies any and all manner of fraud, covin, 

107 concealment, or deceit in the procuring of said decree, and it 

aversthat said decree was obtained in perfect good faith, without 

fraud, covin, concealment, or deceit, without any collusion or agree- 

ment in fraud of the parties or any one else, and is in full force, unre- 
versed, unappealed from, and in full effect. 

All of which matters and things this defendant is ready to prove 
and maintain as this honorable court shall direct, and humbly prays 
to be hence dismissed with its reasonable costs and charges in this 
behalf most wrongfully sustained. 

GEO. D. REYNOLDS, 
Of Counsel for said Def’t, The Cape 
Girardeau & State Line R. R. 


I certify that, in my opinion, the plea of the said defendant above 
pleaded is well founded in point of law. 
GEO. D. REYNOLDS, 
Of Counsel for the Defendant, The Cape 
Girardeau and State Line Railroad. 


UNITED STATES OF AMERICA, I : 
Eastern District of Missouri, g 


S. S. Harris, being duly sworn, on his oath states that he was the 
last person elected as president of the defendant corporation, the said 
Cape Girardeau and State Line railroad, at the last meeting which 
said corporation held for the election of officers; that he has read 
the above plea und answer of said defendant and said plea is not 
interposed for delay, and that it is true in point and [of] fact, and that 
the matters and things in the answer set out are true, and that he 
makes this affidavit as the president of said defendant and for and 


on its behalf. 
SAM’L S. HARRIS, 
As Pres't Cape Girardeau and State Line Railroad. 


Subscribed and sworn to before me, in said district, this 29th day 
of January, 1886. 
[SEAL. ] FRANK E. BURROUGH, 
Notary Public. 


Commission expires Sept. 4, 1889. 
108 And there was also filed in said cause a plea of the Illinois, 


Missouri & Texas Railway Company in words and figures 
following, to wit: 
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Plea of Ill., Mo. & Texas Ry Co. 


UNITED STATES OF AMERICA, \ 
Eastern District of Missouri,, 
In the Circuit Court in and for said District. 


S. GRANVILLE Beats, Plaintiff, 
vs. ‘ 
Intino1s, Missour1 AND TEXAS RAILway CoMPANY In Equity. 
et al., Defendants. 


The plea of The Illinois, Missouri and Texas Railway Company, one 
of the above-named defendants, to the bill of complaint of S. Gran- 
ville Beals, plaintiff. 


This defendant, by protestation, not confessing or acknowledging 
the matters and things in and by said bill set forth and alleged to be 
true in such manner and form as the same are thereby and therein 
set forth and alleged, for plea to the whole of said bill in so far as it 
relates to this defendant, and to so much and such parts thereof as 
prays any discovery from or any relief, order, or decree against this 
— the said Illinois, Missouri and Texas Railway Company, 
saith— 

That in the winter of the year 1873 or early in the year 1874 the 
said Illinois, Missouri and Texas Railway Company, having no 
means with which to prosecute the work of building and construct- 
ing the road, ceased all operation thereon. , 

That afterwards, about the 30th day of March, 1876, the Cape 
Girardeau and State Line railroad commenced its suit in the circuit 
court of Cape Girardeau county, Missouri, in which, among other 
things in the petition in said suit, it was alleged that the mortgage 
or deed of trust set out by this plaintiff in his bill in this cause was 
null, void, and fraudulent, and in which, among other things, it was 
prayed that the mortgage be set aside and cancelled. 

hat this defendant, The Illinois, Missouri and Texas Railway 
Company, was duly served with process in said suit, appeared 
thereto — answered, denying all the allegations in the petition 
therein. 
109 That Frederick S. Winston, the surviving trustee in the 
said deed of trust (his cotrustee, David Hoadly, having died 
before that time), was also a defendant in said cause, was served with 
process therein, and appeared and answered. 

That such proceedings were afterwards had in such cause that 
on the 25th of January, 1878, said court rendered a decree therein 
cancelling, setting aside, and annulling said deed of trust and en- 
joining this defendant, the said Illinois, Missouri and Texas Rail- 
way Company, from ever thereafter claiming or asserting any claim 
or ownership in or to the property in the deed of trust described. A 
duly certified copy of said decree is herewith filed and prayed to be 
taken as part of this plea. | 

That said decree has never been appealed from nor reversed or 
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modified, nor has any bill of review been ever exhibited against the 
same nor writ of error sued out thereon; that the same is still and 
always since has been in full force and effect. 

That ever since the rendition of said decree this defendant has 
neither made any claim to the property in said deed of trust de- 
scribed, nor exercised any ownership thereover, nor has it ever 
operated, built, or constructed nor in any manner controlled the 
operation of any road over said property nor been in receipt of any 
rents, incomes, or profits of any kind whatever from the same, and 
this defendant pleads said decree and its abandonment of the. said 

roperty under the terms of the injunction in said decree contained 
in bar of this action and in bar of all relief prayed for, and asks to 
be hence dismissed with its reasonable charges and cusis in this 


behalf expended. 
THO. C. FLETCHER, 
Sol. for said Def t. 


And afterwards, to wit, on the 1st day of March, A..D. 1886, there 
was filed in said cause a replication in words and figures following, 
to wit: 


United States Circuit Court, Eastern District of Missouri. 


110 S. GRANVILLE Beats, Plaintiff, 
v8. 
ILLINOIS, MissouRI AND Texas RAILROAD ComPANy, 
Cape Girardeau and State Line Railroad; George > In Equity. 
C. Thilenius and Henry T. Blow, Trustees, &c.; 
Thomas C. Fletcher and Cape Girardeau South- 
western Railway, Defendants. 


Replication. 
The replication of S. Granville Beals, complainant, to the answer 
and answers to his amended bill of complaint of the Illinois, Mis- 


souri and Texas Railway Company, Gape Girardeau and State Line 
railroad, and Cape Girardeau Southwestern railway, defendants. 


This repliant, saving and reserving to himself, now and at all times 
hereafter, all and all manner of benefit and of advantage of excep- 
tion which may be had or taken to the manifold insufficiencies of 
the said answers, for —— thereto denies each and every alle- 
gation therein contained, and saith that complainant will aver, main- 
tain, and prove his said bill of complaint and amended bill of com- 
plaint to be true, certain, and sufficient in the law to be answered 
unto, and that the said answers of the said defendants are uncer- 
tain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in all the 
said answers contained material or effectual in the law to be re- 
plied unto and not herein and hereby well and sufficiently replied 
unto, confessed and conceded, traversed or denied, is true; all of 
which matters and things this repliant is and will be ready to aver, 
maintain, and prove as this honorable court shall direct, and 
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humbly prays as in and by his said bill of complaint and amended 
bill of complaint he has already prayed. 
Dated New York, February 25th, 1886. 
HENRY H. DENISON, 
bi Solicitor for Complainant. 


City, County, AND STATE OF New YorK, 88: 


S. Granville Beals, being first duly sworn, deposes and says that 
he is the complainant in the above-entitled action, and has read the 
foregoing replication and knows the contents thereof; that 

111 the same is true to the knowledge of deponent, except as to 
the matters that are therein stated to be alleged on informa- 

tion and belief, and that as to these matters he believes it to be true. 


S. G. BEALS. 
Sworn to before me this 25 day of February, 1886. 
[SEAL. ] GEO. R. CARRINGTON, 


Notary Public (137), City & County of New York. 


And afterwards, to wit, on the 15th day of March, A. D. 1886, the 
following, among other, proceedings were had and appeared of 
record in said court, to wit: 


Motions for Judgment Filed. 
S. GRANVILLE Beats, Complainant, 
besa. 


v8. 
ILLINOIs, Missourr & Texas R. R. Co. ef. al., Defendants. 


Now come the defendants, The Cape Girardeau & State Line rail- 
road and The Cape Girardeau Southwestern Railway Company, and 
file their motions for a age on their pleas herein. 

Said motion is in words and figures following, to wit: 


Motion for Judgment. 
U. S. Circuit Court. March Term, 1886. 


S. GRANVILLE BEALS 
v8. 
ILIS., Mo. & Texas R. R., Care Girarpeau & Srate Line 
R. R. et. al. 


The defendants, The Cape Girardeau & State Line R. R. and The 
Cape Girardeau Southwestern R’way Co., move the court for judg- 
ment on the pleas and replications in this cause for the reason that 
the plaintiff has not taken issue on the said pleas, nor is the alleged 
replication thereto any reply in law. 

And these defendants ask for judgment on the said pleas dis- 
missing the bill. 


GEO. D. REYNOLDS, 
Of Counsel for Def ta. 
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And afterwards, to wit, on the 31st day of March, A. D. 
112 1886, the following further proceedings were had and appear 
of record in said cause, to wit: 


Case Heard & Submitted. 
S. GRANVILLE BEALs, Complainant, 
v8. 2549. 
ILLIxoIs, Missourt & Texas R’y Co. et al., Defendants. 


This cause came on to be heard on this day and was argued by 
counsel and submitted. 


And afterwards, to wit, on the 15th day of April, A. D. 1886, the 
following further proceedings were had and appear of record in said 
cause, to wit: 


Demurrers Withdrawn. 


S. GRANVILLE Beats, Complainant, ! 
v8. : ; 9 
ILLIxOIS, Missourt & Texas R’y Co. et al., Defendants. 
Now come defendants, Fletcher and Thilenius, and by consent 
withdraw their demurrers herein nunc pro tunc as of March 3)st, 
1886. 


And on the same day, to wit, the 15th day of April, A. D. 1886, the 
following further proceedings were had and appear of record in said 
cause, to wit: 


Decree. 


S. GRANVILLE Beats, Complainant, | 
v8. 2549. 
ILLIxOIS, Missourt & Texas R’y Co. et al., Defendants. 


This cause came on to be heard at this term upon the bill, pleas, 
answer, and replication, and was argued by counsel and submitted. 

And the court, now being fully advised in the premises, finds the 
equities for the respondent. 

It is therefore now ordered, adjudged, and decreed as follows, to 
wit : That complainant’s said bill of complaint be and it is dismissed 
with costs. 


And afterwards, to wit, on the 16th day of April, A. D. 1886, the 
following further proceedings were had and appear of record 
113 in said cause, to wit: ' 
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Appeal Allowed. 


S. GRANVILLE BEALs, Complainant, ) 
V v8. 2549. 
ILLIxOISs, Missourt & Texas R’y Co. et al., Defendants. f 


On complainant’s motion, an appeal to the Supreme Court of the 
United States is allowed, with leave to file appeal bond in the sum 
of five hundred dollars within twenty days. 


And afterwards, to wit, on the 3lst day of May, A. D. 1886, the 
foliowing further proceedings were had and appear of record in said 
cause, to wit: 


Appeal Bond Approved. 


S. GRANVILLE BEALs, Complainant, 
v8. 2549. 
ILLINOIS, Missourt & Texas R. R. Co. ei al., Defendants. 


Now comes the complainant and presents his appeal bond in the 
sum of five hundred dollars, which is approved and by leave of 
court filed as part of the record herein. 

Said appeal bond is in words and figures following, to wit: 


Appeal Bond. 


Know all men by these presents that we, S. Granville Beals, as 
principal, and D. Crawford and Dan. C. Nugent, sureties, are held 
and firmly bound unto The Illinois, Missouri and Texas Railway 
Company, The Cape Girardeau & State Line railroad, The Cape 
Girardeau Southwestern Railway Company, George C. Thilenius, 
and Thomus C. Fletcher in the full and just sum of five hundred 
dollars, to be paid to the said Illinois, Missouri and Texas Railway 
Company, The Cape Girardeau & State Line railroad, The Cape 
Girardeau, Southwestern Railway Company, George C. Thilenius, 
and Thomas C. Fletcher, their heirs, executors, administrators, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly aud severally, 
by these presents. 

_ Sealed with our seals and dated this twenty-eighth day of May, 

in the year of our Lord one thousand eight hundred and eighty- 
six. 

114 Whereas lately, at the March term, 1886, of the circuit court 

of the United States for the eastern district of Missouri, in a 
suit depending in said court between S. Granville Beals, plaintiff, 
and The Illinois, Missouri & Texas Railway Company, The Cape 
Girardeau & State Line railroad, The Cape Girardeau Southwestern 
Railway Company, George C. Thilenius, & Thomas C. Fletcher, de- 
fendants, a decree was rendered against the said S. Granville Beals, 
and the said S. Granville Beals having obtained an appeal of the 
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said court to reverse the said decree in the aforesaid suit, and a cita- 
tion directed to the said Illinois, Missouri & Texas Railway Com- 
pany, The Cape Girardeau & State Line railroad, The Cape Girar- 
deau Southwestern Railway Company, George C. Thilenius, and 
Thomas C. Fletcher, citing and admonishing them to be and a 

r at a Supreme Court of the United States to be holden at Wash- 
2 = the second Monday of October next: 

ow, the condition of the above obligation is such that if the 
said S. Granville Beals shall prosecute said appeal to effect and an- 
swer all damages and costs if he shall fail to make good his said 
plea, then the above obligation to be void; else to remain in full 
force and virtue. 

Sealed and delivered in presence of— 


S. G. BEALS. SEAL. | | 
D. CRAWFORD. SEAL. 
DAN. C. NUGENT. [sxAL. 


Approved 2 
SAMUEL TREAT, Judge. 


Upon the hearing of said cause the following opinion was deliv- 
evered by Samuel Treat, judge, to wit: 


Opinion. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. April 15, 1886. 


S. GRANVILLE BEALS 
v8. \ Wo 2549. 
ILLIxOIS, Missourr & Texas RAILROAD Co. 


Opinion of the court. 


Treat, J. (orally): 


I do not propose this morning to go through a detailed eon- 
115 sideration of the record in this case. It suffices that the second 
railroad corporation, which was the successor of the first rail- 
road corporation, issued bonds. The subject-matter of the validity 
of those bonds was fully heard in a court of competent jurisdiction 
and the bonds were pronounced void. Now, here is an attempt to 
charge the successor of the second corporation with those bonds, 
which have already been pronounced invalid, without any allega- 
tions that would enable the court to fasten on the third corporation 
void obligations. I cannot understand the theory of the bill to be 
within any rule of law or equity, and it suffices that the state of the 
record shows that there is nothing to charge these parties defend- 
ants with = 9 ee those obligations. The decree of the court will be 
that the bill be dimissed with costs. 
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Unitep States or AMERICA, \ 9 
Eastern District of Missouri, 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern district of Missouri, do hereby certify the writ- 
ing hereto attached to be a true transcript of the record, pleadings, 
and proceedings in case No. 2549, of S. Granville Beals, complain- 
ant, against The IIlinois, Missouri and Texas Railway Company e 
al., respondents, as fully as the same remain on file and of record 

in said case in my office. 

Seal of the United States In witness whereof I hereunto. sub- 
Circuit Court, Eastern scribe my nameand affix theseal of said 
District of Missouri. court, at office, in the city of St. Louis, 

in said district, this 15th day of Septem- 
ber, in the year of .our Lord eighteen hundred and eighty-six. 
A. P. SELBY, 
Clerk of said Court. ~ 


Endorsed on cover: E. Missouri C. C. U.S. No. 385. S. Gran- 
ville Beals, appellant, vs. The Illinois, Missouri and Texas Railroad 
Company et al. Filed October 2, 1886. 
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Supreme Court of the United States. 


OCTOBER TERM, 1889, NO. 111. 


8. GRANVILLE BEALS, 
Plaintiff in Error and Appellant, 


VS. 


THE ILLINOIS, MISSOURI AND TEXAS RAIL- 
ROAD COMPANY ef al., 
Respondents and Appellees. 


ARGUMENT, BRIEF AND POINTS 
FOR PLAINTIFF IN ERROR AND 
APPELLANT. 


Statement of Facts of Case. 


The plaintiff and appellant herein is a citizen and 
resident of the city and State of New York (p. 1, 
fol. 1, Transcript of Record), and the defendants and 
respondents are all citizens of said State of Missouri 
(p. 1, f. 2). 

The Cape Girardeau and State Line R. R.“ 
being unable to construct and equip their road 
entered into an agreement with Thomas C. Fletcher, 
the result of which was to be the organization of the 
“Illinois, Missouri & Texas R. R.“ The issuing 
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by the last named road of certain mortgage bonds, 
which were to be secured by certain deeds of trust, 
etc., bonds to be sold, proceeds to be applied to- 
wards construction, etc., of a railroad on the route 
belonging to the ‘‘Cape Girardeau & State Line 
R. R.“ Bonds now in suit were issued and sold 
and applied to the construction and equipment of 
said road ; the ‘‘Cape Girardeau and State Line R, 
R.” instituted a suit in the Supreme Court of the 
State of Missouri for the cancellation of said bonds, 
claiming they were issued in fraud, etc. Substi- 
tuted service is claimed to have been made by 
publication and service upon Frederic 8. Winston, 
sole surviving trustee for said bondholders and the 
judgment obtained by plaintiff, ‘Cape Girardeau 
& State Line R. R.“ set up in bar to this plaintiff's 
cause of action on sixty-eight (68) 1st mortgage 
bonds of the Illinois, Texas & Missouri R. R.“ 
to recover the principal and interest due thereon. 
The plaintiff in error alleges and claims that 
the suit resulting in the judgment set up in bar 
was obtained by fraud and collusion between the 
trustee, Frederic S. Winston and Houck, the at- 
torney for, and by the plaintiff’s themselves, and 
that the fraud so practiced was taken advantage of 
by the plaintiff in such suit by Honck, their 
attorney, and by Frederic S. Winston, in violation 
of his duties to plaintiff herein and other bond- 
holders. The fraud complained of is, that the sum- 
mons and complaint in the suit, set up in bar, were 
served on Frederic 8. Winston INDIVIDUALLY’”’ 
and not as ‘‘ TRUSTEE,’ and Winston appeared 
INDIVIDUALLY ONLY in said suit, and then said Win- 
ston allowed judgment to be entered by default, pur- 
suant to an agreement between Winston and Houck 
(plaintiff s attorney in said suit), and Winston failed 
to notify the bondholders represented by him of his 
default, and that Winston knew that the petition (or 
complaint) in said suit had no foundation in fact, was 
wholly fictitious and false as to the facts therein 
alleged as foundation for relief asked therein, and 
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Houck had personal knowledge of Winston’s default 
therein and took advantage thereof for himself and 
‘his client, said Houck purchasing property (covered 
by bonds in this action) under said decree for ONE 
DOLLAR. 

Said Houck purchasing property [covered by 
bonds in this suit] under said decree for ONE DOL- 
LAR, and HoucK ORGANIZED the “Cape Girardeau 
and S. W. R. R.“ and became its PRESIDENT”’ 
and GENERAL MANAGER,“ and then Houck sold 
to it for the sum of 8409, 101 (FoUR HUNDRED AND 
NINETY-NINE THOUSAND ONE HUNDRED AND ONE 
DOLLARS) the said property which Houck had pur- 
chased for ONE DOLLAR. The Cape Girardeau & 
S. W. R. R.“ are still, under said purchase, the 
holders of said property, and one of the defendants 
herein. 


Questions at Issue. 
I. 


Did the knowledge of the facts acquired by 
Houck, as attorney for the ‘‘ Cape Girardeau and 
State L. R. R. Co.,“ remain with Houck individu- 
ally, as president of the Cape Girardeau and 
South West R. R.“! 
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Did such knowledge prevent Houck from selling 
the Cape Girardeau and South West R. R. Co.,“ 
as innocent and bona de purchasers, the property 
he, Houck, purchased under the decree of the State 
Court of Missouri, set up in bar herein ? 


4 
III. 


In case the decree in the State Court was obtained 
by extrinsic and collateral frauds, will the Federal 
Circuit Court allow said decree to constitute a bar 
against the judgment of the Federal Court in favor 
of the parties chargeable with notice of such fraud, 
against plaintiff, an innocent bondholder for value : 


Procedure. 


(1.) Amended bill for ‘foreclosure and sale, 
dated December 23, 1885, cited Jan. 2, 1886 (pp. 1- 
31, ff. 1-59). 

(2.) Demurrer of defts. Thilenius and Fletcher, 
Feb. 1, 1886 (p. 31, f. 59). | 

(3.) Separate pleas and answers to amended bill 
of complaint (p. 32, f. 59). 

(4.) Demurrer of Fletcher (p. 32, ff. 59, 60). 

(5.) Demurrer of Thilenius (p. 33, ff. 60, 61.) 

(6.) Pleas and answer of ‘‘Cape G. and South- 
western R. R.“ (pp. 34-52, ff. 62-88). 

(J.) Pleas and answer of Cape Girardean and 
State Line R. R. (pp. 53-66, ff. 89-108). 

(8.) Plea of Illinois, Texas & M. R. R. (pp. 67, 68, 
ff. 108-110). ) 

(9.) Plaintiff's replication (pp. 68, 69, ff. 110, 111). 

(10.) Motion for judgment on pleas and replica- 
tion by [a] Cape G. & S. W. R. R.“ and [ö] 
„Cape G. & St. L. R. R.“ (p. 69, f. 111). 

(12.) Case heard and submitted (p. 70, f. 112). 

(13.) April 15, 1886, demurrers withdrawn by 
Fletcher and Thilenius nunc pro tunc as of March 
31, 1886 (p. 70, f. 112). 

(14.) Decree (p. 70, f. 112). 

(15.) Appeal allowed (p. 71, f. 113). 

(16.) Appeal bond approved (p. 71, f. 113). 

(17.) Appeal bond (p. 71, ff. 118-114). 

(18.) Opinion of Court (p. 72, f. 115). 
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Assignments of Error. 


„(a) Decree (p. 70, f. 12-13) is erroneous for the 


reason that the Court finds the equities for the 
respondent, when it is submitted that the 
equities are in favor of the plaintiff and appel- 
lant. 


(6) Opinion (p. 72, f. 115) is erroneous, it is sub- 
mitted, for the reason that opinion finds the 
subject matter of the validity of those bonds 
was fully heard in a court of competent juris- 
„diction and the bonds were pronounced void.“ 


(c) Opinion also finds: ‘‘ Now here is an attempt 
to charge the successor of the second corpor- 
„ation with those bonds, which have already 
“been pronounced invalid without any allega- 
„tions which would enable the court to fasten 
on the third corporation void obligations.“ 


(d) Opinion further finds: I cannot understand 
the theory of the bill to be within any rule of 
law or equity and it suffices that the state of 
„the record shows that there is nothing to 
“charge these parties defendants with any of 
those obligations. 

“ The decree of the Court will be that the bill 
be dismissed with costs (p. 72, f. 115). 


The opinion, it is submitted, shows the erroneous 
conception of the theory of plaintiff's bill,“ held 
by the learned Court and which induced the signing 
of the decree containing the error assigned. We pass 
to the examination of the facts on which the opin- 
ion is predicated. 


The cardinal and controlling fact is that of 
Houck’s knowledge of fact and facts acquired as 
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attorney, known as an individual, prior to his orig- 
inating, organizing and incorporating and becom- 
ing president of the Cape Girardeau & S. W. R. 
R., one of the defendants herein, and now present 
owner and holder of the property covered by plain- 
tiff’s bonds herein; every one of which facts is so 
leprously permeated with fraud as to carry notice 
to defendant, ‘‘Cape Girardeau & S. W. R. R.,“ 
and to prevent it from being thereafter an innocent 
purchaser, possessor, holder or owner of the prop- 
erty covered by plaintiff's bonds herein from said 
Houck, under the following circumstances : 


(a) Houck was attorney of Cape Girardeau and 
State Line R. R.“ at the time and in the decree 
set up in bar. It is alleged in the ‘‘ bill” that 
Houck fraudulently conspired with the trustee 
for the bondholders, fabricated and formulated 
a petition to the Supreme Court of the State of 
Missouri, having for its object the surrender 
and cancellation of the bonds in question (and 
now held by plaintiff), all of which facts, stated 
in said petition, were known to Houck to be 
wholly fictitious, wholly false, and with no 
foundation in fact or law (for Facts and Peti- 
tion, etc., see Transcript of Record, p. 27, f. 50- 
53; p. 40, f. 71-72; p. 41, f. 73; p. 42, f. 74; 
P. 43, f. 75-76 ; p. 44; p. 45, f. 78). 


(6) Houck, as attorney for Cape G. & State 
Line R. R.,”’ had personal knowledge that 
Winston & Hoadley, the trustees, had disposed 
of the bonds in question, with others, to inno- 
cent holders for value, before maturity and 
without notice, residents of other States than 
Missouri, and that Fred S. Winston was to 
represent them as trustee (pp. 27, 28, f. 50, 51, 
52). 


(c) Houck had personal knowledge of the fact that 
he, Houck, caused said Winston, trustee, to 
fail to put in an answer as trustee against the 
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(d) 


7 


bill and petition in Missouri Supreme Court 
and to fail to defend against same, as was his 
duty (pp. 27. 28, f. 50, 51). 


Houck, as said attorney, knew that Winston 
had personal knowledge of the false and 
fictitious nature of each fact in the bill and 
petition in said Missouri Court (pp. 27, 28, f. 50, 
51, 52). 


(e) Houck, as attorney, knew that he, Houck, 


(7) 


(9) 


(2) 


(0 


personally conspired with said Winston, 
as trustee in said Missouri suit, to have 
Winston fail to put in his answer therein, 
as suid Houck knew was Winston’s duty to do 
as trustee for said bondholders (pp. 27, 28, f. 50, 
51, 52). 


Houck, as attorney, knew that he, Houck, 
caused Winston, as trustee, to put in his 
answer only asa personal bondholder and to 
fail to put in an answer as trustee for bond- 
holders (pp. 27, 28, f. 50, 51, 52). 


Houck knew, as attorney, of his own know- 
ledge that Winston, said trustee, while trustee 
for said bondholders, denied each and every 
allegation in petition in the State Court for 
cancellation of said bonds (p. 27, f. 50, 51, 52). 


Houck, as attorney, knew of his own know- 
ledge that the decree of January 25, 1878, set 
up (pp. 58-64, f. 96-106) in the Circuit Court, 
Cape Girardeau County, Missouri, Cape Gir- 
ardeau & St. Line R. R., plaintiff, os. The 
Illinois, Missouri & Texas R. R. et al., was 
obtained by default, and that no evidence, 
oral or documentary, was submitted to the 
Court, and that he, Houck, in fact was attorney 
of plaintiff (pp. 27, 28, f. 50-53). 


Houck knew, as attorney in such procedure, 
that pursuant to an agreement between him, 
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Houck, and said Winston, trustee for bond- 
holders, that Winston had allowed him, Houck, 
to obtain by default from Supreme Court of 
Missouri, on a petition which was wholly 
false and fictitious as to every allegation of 
fact and of law therein contained, and that he, 
said Winston, as trustee for said bondholders, 
had wholly refrained and failed to give said 
bondholders any notice of his direliction in 
duty as trustee, or of the results flowing there- 
from (p. 28, f. 52). 


J) Houck, as attorney, took advantage of all direlic- 
tions-in duty of trustee towards his bondhold- 
ers, when he, Houck, knew that trustee Wins- 
ton was acting so fraudulently and neglect- 
fully of his legal duties toward said bond- 
holders pursuant to a wicked and collusive 
agreement between him, Houck, as attorney, 
and W inston as trustee (p. 28, fol. 52). 


Y That substituted service was made on Frederick 
S. Winston, the only surviving Trustee as 
Frederick S. Winston, in person and not as 
Trustee to Houcks personal knowledge as 
attorney. 


Memorandum: 

Whenever Houck' is called Attorney here- 
tofore or hereafter, is always meant Houck, as 
attorney for the Cape Girardeau and State Line 
R. R.,“ which ended in the proceedings and decree 
of January 25, 1878, set up in bar to this action. 


II. 


The following facts, it is respectfully submitted, 
prove legal notice to Houck of such facts as pre- 
vent him from ever having been an innocent pur- 
chaser of any property belonging to the Cape 
Girardeau & State Line R. R 


„ 
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(a) It appears (p. 46, f. 80) that in 1880, August 1st, 
the “Cape Girardeau and State Line R. R.“ 
pretended to convey to said Houck all the 
property restored to it by the decree of the 
Supreme Court of the State of Missouri, Jan- 
uary 25, 1878, which was obtained in the sinful 
and fraudulent manner heretofore set forth, for 
and in consideration of the sum of one dollar, 
and that he, Houck, built a railroad from Cape 
Girardeau City to the Iron Mountain Railroad, 
and that said Houck claims to have paid said 
consideration of one dollar thereof, and that it 
is admitted (p. 47, f. 81) that said Houck was 
attorney for plaintiff, ‘Cape Girardeau and 
State Line R. R.,“ in obtaining a decree of Jan- 
uary 25, 1878, set up in bar herein by defendants 
(pp. 46-47, f. 80-81; pp. 26, 27, 28, f. 50-52). 


The following facts prove conclusively such no- 
tice and knowledge on the part of the Cape Girar- 
deau and 8. W R. R.“ as to preventing it from 
having been an innocent and honest purchaser of 
any of the property, real or personal, from Houck, 
which was covered by the decree of the Supreme 
Court of Missouri, January 25, 1878, and claimed 
to have been sold to Houck on August Ist, 1880, 
for one dollar, by tle ‘‘Cape Girardeau and State 
Line R. R., and which said property was covered 
by the bonds now in question (pp. 46-47, f. 80-81). 


(a) The Cape Girardeau and S. W. R. R.,”’ the 
present pretended holder and owner of the prop- 
erty covered by these bonds now in question, 
was organized August 10, 1880, to run to cer- 
tain points, covered in whole or in part, by the 
charter of the “ Cape Girardeau and State Line 

R. R.” (pp. 46-47, f. 80-82). 
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(6) That on August 19, 1880, Houck, claiming and 


(5˙¹ That on August 19, 1881, said Houck made 


pretending to be the owner of the ‘‘right of 
way’? and the roadway' covered by the 
bonds now in question, sold the same to the 
„Cape Girardeau d S. W. R. .“ for 
$150,000 (p. 47, fols. 80 and 81). 


another sale to the Cape Girardeau & S. W. 
R. R.“ of another portion of the property 
covered by these bonds in question, and 
falsely claimed to have been honestly pur- 
chased by him from the Cape Girardeau & 
St. L. R. R.“ under decree of January 25, 
1878, and received $99,101 from the Cape 
Girardeau & 8. W. R. R.”’ therefor (pp. 48- 
50, fols. 83-85). 


(6) That June, 1882, said Houck sold to the 


(c) 


“Cape Girardeau & S8. W. R. R.“ another 
segment or section of the property, real and 
personal, covered by the bonds now in question, 
and which he, Houck, fraudulently pretented 
to have honestly acquired under the decree of 
January 26, 1878, from the Cape Girardeau 
¢ St. L. R. R.“ and on this last sale or pre- 
tended sale, Houck admits and defendant 
* Cape Girardeau & S. W. R. R.“ pretends to 
have paid him therefor the sum of $250,000 
additional (p. 49, fol. 83). 


That, as a fact, Houck, on his own admissions, 
claims to have received $499,101 for the 
sum of $1 paid to the Cape Girardeau & 
St. L. R. R.” under the decree of January 25, 
1878, set up in bar herein and covered by the 
bonds in question from the “Cape Girardeau 
& S. W. R. R.“ while Houck was PRESIDENT 
AND MANAGING OFFICER thereof IN CHARGE OF 
ITS BUSINESS (pp. 48, 49, fols. 83, 84); (p. 52, fol. 
88 presents Houck’s PERSONAL AFFIDAVIT to 
the facts of his official position as PRESIDENT 


* 
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and as MANAGING OFFICER, etc.; also Houck 
states explicitly his personal knowledge 
thereof). 


Iv. 
That substituted service was made on Frederic 
S. Winston, the only surviving trustee, as Fred- 


eric S. Winston in person and not as trustee (p. 
27, fol. 27). 


Law Points. 
I. 


Notice to agent is notice to principal. 

The knowledge of the agent in the transaction 
of his business as agent is the knowledge of the 
principal.“ 


Sias v. Roger Williams Ins. Co., 8 Fed. 
R., p. 186. 


Judge Story admits that if the knowledge was 
acquired by said agent so near the transaction that 
the agent must be presumed to recollect it, the 
principal is affected by that knowledge.”’ 


U. S. d. Two Hundred and Seventy-eight 
Barrels of Distilled Spirits, 3 Clifford’s 
' Rept. 


„The facts brought to the knowledge of their 
attorney in his inquiries respecting the note and 
the authority of Benjamin T. Renick to pledge it, 
are considered in law as brought to their knowledge. 


Information to him of all essential matter affecting 


the subject he was investigating was in law inform- 
ation to them, and action must be adjudged accord- 
ingly. The law, indeed, goes much further than 
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this; it considers the principal as affected with 
notice of all facts, notice of which can be charged 
upon the attorney. Here the attorney examined 
the will of Thomas T. Renick ; he knew that the note 
in question was held by Benjamin T. Renick, in his 
character as executor of Thomas’ estate, and not in 
his own right; the agreement referred to in its’ 
indorsements of extension of payment made him 
acquainted with that fact. It stipulated not to 
press for payment of the note until the money was 
required for the settlement of that estate; and he 
was informed beforehand that the money to be 
borrowéd on the pledge of the note in question as 
security was to be used in the business of B. T. 
Renick & Co.”’ 

„The bank of West Borro had no attorney of its 
own in the transaction. It relied upon the repre- 
sentation of the attorney of B. T. Renick & Co.; 
employed to negotiate the loan. He informed the 
bank, however, of all facts essential to its knowl- 
edge or acquainted it with such matters upon 
inquiry would have given the information. It knew 
that the note was held by B. T. Renick, as assets of 
Thomas T. Renick’s estate, and not in his own 


right; it was so informed by the attorney, tlie 


endorsement on the note declared the fact also, 
and the agreement to which the endorsement 
referred and to which its attention was called 
would have removed all doubt on the subject, if 
any could have existed. It must be presumed to 
have known what it could have thus easily have 
ascertained ; and dealing with an executor exercis- 
ing his power in the deposition of the personal 
assets of an estate in his hands, ostensibly to raise 
money not for the estate or the settlement of its 
affairs, but for the business of a commercial firm, 
it was bound to look into his authority to make 
such a disposition of them, and is held to a knowl- 
edge of all the limitations which the will as well as 
the law puts upon his power. There is no doubt 
that, unless sustained by statute, an executor can 
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dispose of the personal assets of his testator by 

sale or pledge for all purposes connected with the 
discharge of his duties under the will. And even 
where the sale or pledge is made for other 
purposes, of which the purchaser or pledgee 
has no knowledge or notice, but takes the 
property in good faith, the transaction 
will be sustained for the purchaser or pledgee is not 
bound to see to the disposition of the proceeds 
received. But the case is otherwise where the pur- 
chaser or pledgee has knowledge of the perversion of 
the property to other purposes than those of the 
estate, or the intended perversion of the proceeds. 
The executor, though holding the title to the per- 
sonal assets, is not absolute owner of them. They 
are not liable for his debts, nor can he dispose of 
them by will. He holds them in trust to pay the 
debts of the deceased, and then to discharge his 
legacies and, as in all other cases of trust, he is per- 
sonally responsible for any breach of duty. And 
property thus held acquired from him by third 
parties with knowledge of his trust, and his disre- 
gard of its obligations, can be followed and re- 
covered. The law exacts the most perfect good faith 
from all parties dealing with a trustee respecting the 
trust property. Whoever takes it for an object 
other than the general purposes of the trust, or such 
as may reasonably be supposed to be within its 
scope, must look to the authority of the trustee, or 
he will act at his peril. The adjudications in sup- 
port of this doctrine are very numerous. The 
doctrine pervades the whole Law of Trusts, and 
cases cited; Smith d. Ayer, 101 U. S. R., p. 320, 
Oct., 1879. Opinion by Mr. Justice Field, all con- 
curring. 

„The substance of the third instruction prayed 
for was, that if the spirits were removed from the 
warehouse according to the forms of law and the 
claimants bought them without knowledge of the 
fraud, they were not liable to forfeiture. The Court 
charged in accordance with the prayer, with this 


. . ä . .... 
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qualification that if Boydan bought the spirits as 
agent for Havington and was cognizant of the fraud, 
Havington would be bound by his knowledge. The 
claimants insist this is not law. 

The question how fara purchaser is affected with 
notice of prior liens, trusts or frauds, by the knowl- 
edge of his agent who effects the purchase, is one 
that has been mooted in England and in this coun- 
try. That he is bound and affected by such knowl- 
edge or notice as his agent obtained in negotiating 
the particular transaction is everywhere conceded. 
But Lord Hardwicke thought that the rule could 
not be extended so far as to affect the principal by 
knowledge of the agent acquired previously in a 
different transaction (Waviacik v. Same, 3 Atykins, 
291). Supposing it to be clear that the agent still 
retained the knowledge so formally acquired, it was 
certainly making a very nice and thin distinction. 
Lord Eldon did not approve of it, in Mountford v. 
Scott, 1 Turner & Russell, 274, he says: It may 
fail to be considered whether one transaction might 
not follow so close upon the other as to render it im- 
possible to give a man credit for having forgotten it; 
I should be unwilling to go so far as to say that if an 
attorney has notice of a transaction in the morning 
he should be held in a Court of Equity to have for- 
gotten it in the evening; it must in all cases de- 
pend upon circumstances.“ The distinction taken 
by Lord Hardwick has since been entirely over- 
ruled by the Court Exchequer, CNN., in the case of 
Dresser v. Norwood, 17 Com. Beuch N. S., 466. 
So that in England the doctrine now seems to be 
established that if the agent, at the time of effecting 
the purchase has knowledge of any prior lien, 
trust or fraud, affecting the property, no matter 
when he acquired such knowledge, his principal is 
affected thereby. If he acquire the knowledge 
when he effects the purchase no question can 
arise to his having it at that time; if he acquired 
it previous to the purchase the presumption that 
he still retains it and has it present to his mind 
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will depend upon the lapse of time and other 
-eircumstances. Knowledge communicated to the 
principal he is bound to recollect, but he is not 
bound by knowledge communicated to his agent 
unless it is present to the agent’s mind at the 
time of effecting the purchase. Clear and satis- 
factory proof that it was so present seems to be 
the only restriction required by the English rule 
as now understood. With the qualificaticn that 
the agent is at liberty to communicate his knowl- 
edge to his principal, it appears to us to be a sound 
view of the subject. The general rule that a 
principal is bound by the knowledge of his agent 
is based on the principle of law that it is the 
agent’s duty to communicate to his principal 
knowledge which he has respecting the subject 
matter of negotiation and the presumption that 
he will perform that duty. 

This rule is sometimes stated so as to limit it 
to notice arising from or at the time connected 
with the subject matter of his agency. Such notice 
must have come to the agent it is said while he 
is concerned for the principal, and in the course 
of the very transaction, or so near before it that 
the agent must be presumed to recollect it. This 
limitation, however, applies more particularly to 
the case of an agent whose employment is short 
lived, so that the principal shall not be affected 
by knowledge that came to the agent before his 
employment began, nor after it was terminated. 
But when the agency is continuous and concerned 
with a business made up of a long series of 
transactions of a like nature, same general char- 
acter, it will be held that knowledge acquired as 
agent in that business in any one or more of the 
transactions, making up from time to time the 
whole business of the principal, is notice to the 
agent and to the principal which will affect the 
latter in any other of those transactions in which 
that agent is engaged, if that knowledge is ma- 
terial. | 
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Holden v. The N. Y. & E. Bank et al., 
72 N. V., p. 293 (1878). Opinion by 
Folger, J. 


1. Notice. Office. Individual. 

A person will be held to have notice as an indi- 
vidual of what he does as president of a corpora- 
tion. 

„The case as made by the pleadings may be 
briefly stated. The president of a corporation in- 
duced a subscription for shares on the terms, 
namely, and had placed in his hands the shares 
of stock accordingly. In order to negotiate the 
note and enable the corporation to realize thereon, 
he became the last endorser. The last holder ob- 
tained judgment, of which the plaintiff had part, 
still holding the shares of stock under the circum- 
stances stated. What are his legal rights against 
the maker of the note? What he knew as presi- 
dent of the company he knew privately. He knew 
consequently that the note was to be renewed, and 
that the obligation of the maker was to cease on 
notice given, and the shares of stock in his hands 
to be forfeited, whereby the maker of the note (the 
defendant) was to lose the $3,000in cash paid by him, 
and all interest in the shares of stock. The rela- 
tionship of the plaintiff to defendant in this transac- 
tion is not so clearly stated as might be desirable ; 
yet enough is disclosed to show that if what is 
averred in the answer be true there can be no re- 
covery. * * * If the plaintiff acted in this mat- 
ter at the outcome, for said corporation, it may or 
it may not be that he has a cause of action against 
said corporation. He cannot, however, .sever his 
knowledge as president from his private knowledge 
of what he did as president. He knew the equities 
and is chargeable therewith ; wherefore the motion 
for judgment must be overruled. 

Treat, Dist. Judge, Eastern Dist. of Mo., Jan- 
uary, 1881, Lancaster ». Collins, 2 McCrary, pp. 
355 and 356; affirmed, 115 U. S., 222, Oct. 1885. 
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All concur. Municipal bonds. Bona fide pur- 
„chase. Knowledge of attorney as to the invalid- 
ity. 

„M. and her agent having acquired certain town 
bonds, with knowledge of facts which made them 
invalid placed them in the hands of her attorney, 
MacV., who sold them to C. It appeared that at 
the time of the purchase by C., MacV. was his 
legal adviser, and was one of the attorneys retained 
by him in the prosecution of the suit on the bonds 
against the town. 

Held that C. was not a bona fide purchaser of 
said bonds, and could not recover. 


Carter v. Town of Ottawa. 
Circuit Court, N. D. IIlinois, July 22d, 
1885, Fed. Rep., Vol. 24, p. 546. 


„% Windett was bound to know, when he pur- 
chased, the inconclusive character of the decree 
pro confesso on which he now relies, and that it 
was notin the power of himself and Lucy Flaglor to 
defeat the right which the law gave to the absent 
defendant, and render it of no avail by this transfer 
of title. In addition to this, it is impossible, in any 
light, to regard Windett as an innocent purchaser, 
since he was the attorney and counsellor in that 
suit of Elizabeth Flaglor during her lifetime, and of 

Lucy Flaglor afterwards, and so remains to the pres- 
ent hour. It is also in evidence that he was well 
aware of the existence of the mortgage and its pos- 
session by Catharine, and at one time had promised 
that it should be paid. 


Gay v. Porpart, Oct., 1882. 
United States Reports, Vol. 106, p. 697. 


The important controlling question is whether, 
under the facts stated in the bill, a case of equita- 
ble cognizance can be presented when these facts 
are properly pleaded. | 

The decree of the chancellor must be reversed, the 
motion to dismiss the bill for want of equity over- 
ruled and the cause remanded. 


— 
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II. 


The following facts are extrinsic to the cause of 
action, and sufficicent to have the Court in this col- 
lateral action revoke and set aside the judgment 
set up in bar by defendants here in error. 

See the facts set out in the transcript of record, 
pp. 27 and 28, fols. 51 and 52. 


I take the general rule to be clearly settled by the 
Duchess of Kingston’s case, that when the matter 
adjudicated is by a Court of peculiar and exclusive 
jurisdiction and the same matter comes incidentall 

fore another Court, the sentence in the former is 
conclusive upon the latter as to the matter directly 
decided, not only as between the same parties but 
as against strangers, unless it can be impeached on 
the ground of fraud or collusion. The . re- 
cognized 11th S. and R., page 422. Collusion being 
a matter extrinsic of the cause may be gone into by 
a stranger and tried by a jury. It may be inquired 
if there was collusion between the administrator and 
the first purchaser. 

Frederick S. Winston as Trustee, guilty of fraud 
of which the Court can inquire in this action, in 
that he did not defend the bondholders, but colluded 
— the parties plaintiff to the action set up in 

ar. 


See Ist Wood’s Reports, page 868. 


BRADLEY, J., p. 379: Where complainants 
are allowed to dispense with the parties on account 
of their numerousness, any one of whom would 
have a right to come in by petition and be made a 
party if necessary to protect their interest, they 
ought to proceed with the utmost fairness and good 
faith, and not resort to anything like sharp practice 
in the proceeding which is to be binding upon all. 
Any deviation from this requirement would be a 
proper ground to be considered on the question of 
opening or setting aside the decree .at the instance 
of such omitted party. 

The Court would not tolerate any conduct of the 
complainant calculated to lull such parties into 
security and induce them to remit any degree of 
watchfulness in regard to their interest which they 
would otherwise have exerted. From this it is 
evident that so far as the trustees were concerned 
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they cannot claim that any fraud was practiced on 
them. They allowed the decree to be taken by de- 


fault. 


But this supineness in the matter was really a 
constructive fraud inst the bondholders whom 
they represented, and if knowingly taking advan- 
tage of by the complainants in that suit to the prej- 
- * — bondholders, they are participants in 

e fraud. 


The case set forth in the bill, being one showing 
that no real defense was made in the suit in the 
State Court of Missouri set up in bar, because of the 
unfaithful conduct of the trustee representing the 
bondholders, and the attorney for the plaintiffs in 
said action, is one of which a Court of Equity will 
take cognizance. | 

Pacific R. R. of Mo. v. Mo. P. R. R., 111 
U. 8. R., p. 505. 


‘¢ The frauds for which Courts of Equity will inter- 
fere to set aside or stay the enforcement of a judg- 
ment of a court having jurisdiction of the subject 
matter and the parties, must consist of extrinsic 
collateral acts, not involved in the consideration of 
the merits. They must be acts by which the suc- 
cessful party has prevented his adversary from pre- 
senting the merits of his case, or by which the 
ju ction of the Court has been imposed on.” 

United States v. Flint. (1876). Dist. Cal. 
Op. by Mr. Justice FIELD, 4 Sawyer, 
U. S. Cir. Court, p. 51. Affirmed, 98 
U. S., p. 68. 


These views are in consonance with the adjudged 
cases. We have looked in vain through all those 
cited by the learned associate counsel in the Throck- 
morton case for anything infringing upon them. 
In the Duchess of Kingston’s case, the sentence of 
the Spiritual Court was held to be fraudulent and 
void, because obtained by collusion of the parties. 
And in giving the opinion of the judges to the 
House of Lords, Chief Justice De Gray observed 
that, although a judgment was conclusive evidence 
upon the point involved and could not be impeach- 
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ed from within, yet, like all other acts of the 
highest judicial authority could be impeached from 
without, and that fraud was an extrinsic collateral 
act which violated the most solemn proceedings of 
Courts of Justice. 


U. S. v. Flint, 4 Sawyer, 53. Op. Mr. 
Justice FIELD, Cir. Ct. Dist. Cal., Sept. 
1876. Affirmed, 98 U. S., 68. 


We think these decisions establish the doctrine 
on which we decide the present case; namely, that 
the acts for which a Court of Equity will on account 
of fraud set aside or annul a judgment or decree 
rendered between the same parties by a court of 
competent jurisdiction, have relation to frauds, ex- 
trinsic or collateral, to the matter tried by the first 
Court and not to a fraud in the matter on which the 
decree was rendered.”’ 


U. S. v. Throckmorton, 98 U. S., p. 68. 
MILLER, J. All concur. All cases 
cited. 

See Wierich v. De Zoyd, 7 III. R., 385. 
Cases cited by Mr. Justice MILLER, in 
98 U. S., 68. 

Pearce v. Olney, 20 Conn., 553 and 554. 

Kent v. Ricards, 3 Maryland Ch. Dec., 
395-396-397. 

State of Ia. v. Gorley & Clored, 2 Ia., 
54-59. 

Wells’ Ris." Adjudicated, Sec. 499, pp. 
428-429-430, and cases in foot notes. 
Smith et al. v. Lowery, 1 Johns. Ch., 

321-324. Kent, Chan., opinion. 


III. 


Service of a summons and complaint or other 
process of the Court upon Frederick S. Winston in 
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his individual capacity as one of the bondholders and 
his subsequent individual appearance and individual 


_ answer in the judgment set up in bar herein to 
* plaintiff's cause of action is not good in law or 


equity, it not being equivalent to the service upon 
Frederick S. Winston as trustee, or Winston’s ap- 
pearance and answering as trustee in the eye of the 
law or equity not healing the defect, for the reason 
that the beneficiaries of the trust fail to have ap- 
peared in person in fact, or to have been represented 
by their trustee on the record in the court (p. 27, f. 
50, 51, 52; p. 39, fol. 70). 


But to bind the estate of a bankrupt in the hands 
of his assignee by an adverse judicial proceeding 
or by a judgment of foreclosure in a suit com- 
menced after the bankruptcy, it is, we think, 
indispensable that the suit or proceeding should 
have brought against the assignee distinctively 
in his representative and official or, at least, that 
it should in some way appear on the face of 
the proceeding that they related to or affected 
the bankrupt’s estate, and that it is not suffi- 

cient that the assignee is individually named in 
the process or pleading, without any averment 
of his representative character.. This is, we 
think, in accordance with the general tenor of 
adjudication. (Rathborne v. Hooney, 50 N. 
Y., 465; Trustee ». Hubbell, 65 Barb., 74; 
Merritt v. Seman, 6 N. T., 171; Van Cott v. 
Prentice, 104 id., 45; Colt v. Colt., 111 U. 8., 
566.) 


Gillett v. Rec' r, etc., v. The Fairchild, 4 Den., 
80. The papers served on Waddell gave him 
no notice that the suit related to the property 
of the bankrupt. The statement made in the 
complaint was, in fact, misleading, since it al- 
leged that his titleor interest, whatever it was, 
accrued under Scudder prior to Dec. 1, 1838, 
and consequently before the passage of the 
Bankrupt Act. Whether Waddell, in fact, 


knew that the foreclosure related to land owned 
by Williams does not appear. The fact, how- 
ever, is immaterial. The decisive point is that the 
equity of redemption was not brought in, and 
that the representative interest of Waddell 
was not involved in a suit in which he was 
named simply as an individual. It would, we 
think, be an unwise rule and one not authorized 
by adjudged cases to permit beneficial interest 
in trust of this character to be affected by such 
loose proceedings as were taken in this case. 
These views lead to a reversal of the judgment. 
‘| * * Judgment should be reversed and 
new trial ordered. All concur. Jany., 1889.“ 


Landon ef al. d. Mary N. Townshend, 
112 N. Y., pp. 99 and 100. 

See also Colt v. Colt, 111 U. S., 577 
584. 


IV. 
Motion for Judgment. 


(a) Motion to dismiss bill for want of equity. 


Leals v. Robinson & Co., Supreme Court of 
Alabama, 1883, 85 Alabama Repts., pp. 368 and 
369—BickEN, C. J.. A motion to dismiss for 
want of equity is not the equivalent of a demurrer ; 
nor is it appropriate to reach mere defects for in- 
sufficiencies, curable by amendment, which is mat- 
ter of right at any time before the final decree, it 
should be entertained only when admitting the 
facts apparent on the face of the bill, whether well 
or illy pleaded, the complainant is without right to 
equitable relief. When it isapparent that if the facts 
were well pleaded, a case for relief would exist, the 
defendant should be put to demurrer specifying 
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grounds of objection, affording the complainant the 
opportunity of removing them by amendment. 


Hooper v. T. & M. R. R. Co., 69 Ala. 
Repts., p. 529. 


Hooper v. T. & M. R. R. Co. (1881), 69 Ala. Repts., 
p. 538—Opin., BricKELL, Ch.: The hearing in the 
Court of Chancery was had on motion to dismiss 
the bill for want of equity, no demurrer or answer 
having been filed. Chancellor was of the opinion 
that the bill could not be regarded * * that 
it was a bill“ * * stating no fact rendering 
necessary the interference of a Court of Equity and 
could not be entertained. Therefore the motion 
was sustained and the bill dismissed. It is not an 
uncommon error to suppose that, under principles 
and rules governing our Courts of Chancery, a mo- 
tion to dismiss a bill for want of equity and a. 
demurrer are equivalents ; that any and every ob- 
jection which would be available on demurrer is 
equally available on the ground of a motion 
to dismiss. A motion to dismiss has its authority 
in the 76th Rule of Chancery Practice, which reads: 
„The defendants may, at any stage of the cause, 
move to dismiss a bill for want of equity unless a 
similar motion has been previously made and deter- 
mined. If the cause is ready for hearing on bill 
and answer or pleadings and proof, such motion 
may be made and heard in connection with the final 
hearing.“ Like the general demurrer which was 
usual in our practice prior to the Code, a motion to 
dismiss a bill for want of equity directs attention 
wholly and exclusively to the equities of the bill, 
not to its frame or its want or misjoinder of parties 
or other matter, which, if a demurrer was inter- 
posed, would be regarded as waived if not specially 
assigned. The present bill may be open to criti- 
cism, there may be defects in its frame and omis- 
sions of proper averments adapting it to the par- 
ticular belief to which the complainants may be 
entitled. These defects, if made the cause of 
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demurrer, are curable by amendment but do not 
form proper matter of a motion. To dismiss for 
want of equity. That motion should prevail only 
when admitting all the facts apparent on the face 
of the bill, whether well or illy pleaded, the com- 
plainant can have no relief whatever. If it is 
apparent upon a proper statement of the facts and. 
an appropriate prayer, equitable relief may be ob- 
tained, the motion should be overruled, the respond- 
ent be put to his demurrer or leave granted to the 
complainant to amend, obviating the defects in the 
bill. Such is the course of practice in Tennessee, 
under a statute similar in terms to our rule of 
practice. 

Thompson . Paul, 8 Humphrey, 114. 

Quin ¢. Leak, 1 Tenn. Ch., 67. 

Randel v. Payne, Alabama, 137. 


V. 


It is respectfully submitted for all the facts 
and on all the authorities and principles herein 
set forth, that the judgment of the Cirenit Court 
of the United States for the Eastern District of 
Missouri herein should be overruled and judgment 
be entered herein in favor of the plaintiff in error, 
und the case be remanded to the Circuit Court of 
the United States, Eastern District of Missouri, 
for trial with costs and disbursements. 


HENRY H. DENNISON, 
Solicitor for Plaintiff in error. 
A. G. VANDERPOEL, 
Counsel for Plaintiff in error. 
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Appellant, 


ILLINOIS, MISSOURI & TEXAS RAIL. wo, 111. 


WAY COMPANY, CAPE GIRAR- 
DEAU SOUTHWESTERN RAILWAY 
COMPANY, ET AL., 

Respondents. J 


— =- — — 


4PPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR TRE EASTERN JUDICIAL 
DISTRICT OF MISSOURI. 


—— — 


STATEMENT. 


This is a suit in equity brought by appellant, who claims 
to be the owner of sixty-eight bonds and attached coupons, 
a portion of fifteen hundred bonds of $1,000 each, issued 
by the Illinois, Missouri and Texas Railway Company and 
alleged to be secured by a deed of trust charged to have 
been made by the Illinois, Missouri and Texas Railway Com- 


pany, the Cape Girardeau and State Line Railroad, George 
C. Thilenius and Henry T. Blow, Trustees, to Frederick S. 
Winston and David Hoadly, as Trustees. The deed of 
trust bears date May 2nd, 1871, and purports to convey to 
Winston and Hoadly, as trustees, u railroad with its rights, 
powers and franchises known as the Cape Girardeau and State 
Line Railroad. It is recited in the amended bill and in the 


decd of trust that the deed of trust was given on the property 


of the Cape Girardeau and State Line Railroad to secure 
bonds issued by the Illinois, Missouri and Texas Railway 
Company by virtue of an alleged contract made in 1871, 
between the Cape Girardeau and State Line Railroad and 
Thomas C. Fletcher, by which the last named road conveyed 
its property to Blow and Thilenius as Trustees, on the trust 
that they were to convey to Fletcher, or to a railroad com- 
pany to be organized by him for the purpose of completing 
the construction and equipment of the rvad, and operating 
it when completed, and it is also alleged that it was in exe- 
cution of this contract that the Cape Girardeau and State 
Line Railroad and Thilenius and Blow as trustees joined 
the Illinois, Missouri and Texas Railway Company in the 
execution of the deed of trust. It is nowhere averred, 
either in the bill or the deed of trust, that the roadway, 
rights and privileges of the Cape Girardeau and State Line 
Railroad were ever in point of fact conveyed by deed or 
other instrument to the Illinois, Missouri and Texas Rail- 
way Company. 

The appellant in his bill alleges that he is the owner of 
sixty-eight of the bonds and attached coupons, and he avers 
% on information and belief (see page 25, Transcript), 
that the sixty-eight bonds, which he claims to own, consti- 
tute a majority of the outstanding bonds of said Illinois, 
Missouri and Texas Railway Company. 

It is further averred in the bill that Winston and Hondly, 
the trustees named in the bill, are both dead, the latter 
having died a short time after the execution of the deed of 
trust, and Winston having died in March, 1885. 1 


—— 
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It is further averred that one of the respondents, the 
Cape Girardeau Southwestern Railway Company, * has 
been in the sole use, occupation, control and enjoyment of 
said property vested in said trustees, Winston and Hoadly, 
by virtue of said deed of trust, for several years last pact, 
and said Cape Girardeau Southwestern Railway Company 
eluims a right to said property and franchises by purchase or 
otherwise prior to the lien of your orator, by virtue of the 
bonds heretofore mentioned and the subject of this suit.“ 
(See Transcript, p. 26.) 

It is further charged in the bill (see Transcript, p. 27, 
and following), on information and belief that a system- 
atic, fraudulent and continuous effort has been made, and 
is still being made by these defendants, or some of them, 
to prevent either the collection of the interest or principal 
of suid bonds, nnd that the property named in 
said trust deed to said Winston and Hoadly, and included 
in suid bonds, has been managed, disposed of and controlled 
by these defendants or some of them in such a mysterious 
and obscure way, as to require the equitable interpo- 
sition of this honorable court to enable your orator to 
obtained his just rights in the premises, and the bill as 
amended then goes on to charge, still on information and 
belief,“ that the judgment set up in bar in defendante’ plea 
to the original hill was obtained by said defendants in fraud 
against the bond holders in that substituted service was 
made on Frederick S. Winston, only surviving trustee, us 
Frederick S. Winston in person and not as trustee, and 
that Frederick S. Winston appeared in said action in per- 
son only and not as trustee for said bond holders, and then 
by fraudulent agreement with the plaintiffs in said action 
allowed judgment of the court to be entered by default; 
that Win<ton as trustee made no defense when he had per- 
sonal knowledge that the bonds were legally and properly 
issued; * © «that said Frederick S. Winston had 
personal knowledge of the fuct that Houck, the present 
President of the Cape Girardeau Southwestern Rail- 


way Company, the defendant herein, was the sole at- 
torney for plaintiffs in the action which entered into the 
judgment set up in bar herein, and the said attorney had 
knowledge of all the facts herein set forth, and ‘that he, 
Frederick S. Winston, was violating his duty as trustee 
towards the bond holders, whose rights it was his duty to 
protect, and that said Houck had personal knowledge that 
said judgment was obtained by collusion with the various 
parties and attorneys appearing in said suit and between 
him and this Frederick S. Winston, as trustee; ’’ and that 
the said Houck took advantage, as attorney for plaintiffs 
in said action, of all the neglect of said trustee, in his 
duties as trustee, in allowing judgment to be taken on a 
false and fictitious state of facts, known to him in 
his official capacity to be false and fictitious. This 
substantially is all the charge in the bill, as amended, 
of any collusion or of any fraud in obtaining the judg- 
ment. The bill then goes on to pray for a discovery and 


for general relief and prays that the Court will adjudge | 


and decree, first, that the deed of trust to Winston and 
Hoadly is a good and valid deed of trust vesting the 
property in them, and has always been from the execution 
thereof a lien on said property. The second, third, fourth, 
fifth and sixth prayers are for appointment of a Recciver 
and injunction against defendants and for payment of the 
interest and principal of the debt. The seventh prayer 
asks for an answer from each of defendanta . under oa, 
as fully as if they had been specifically and particularly in- 
terrogated as to the matters charged in the bill. The bill 
then closes with prayer for an injunction and for subpoena. 

To this amended bill the defendants, Fletcher and 
Thilenius demurred. The demurrers were however after- 
wards withdrawn. The defendant, Henry T. Blow, was 
never served ; in point of fact he has been dead for many 
years. The Illinois, Missouri und Texas Railway Company 
filed a plea (see Transcript, page 67), setting up cancella- 
tion of the deed of trust sued on, by decree of the Circuit 
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Court of Cape Girardeau County, Missouri, and alleging 
that, after the rendition of said decree in 1878, it hud ex- 
ercised no acts of ownership or control over the property, 
having in 1873 or 1874 exhausted its means and ceased 
operations. 

The Cape Girardeau Southwestern Railway Company 
and the Cape Girardeau and State Line Railroad filed sepa- 
rate pleas and answers. 

The attention of the Court is respectfully called to the 
pleas of the Cape Girardeau Southwestern Railway Com- 
pany (Transcript, pages 34 to 52,) in which the facts of the 
case are fully set out on these respondents’ side. Each of 
these pleas is fortified by answers denying all fraud and 
combination and the facts on which the charge is founded 
and the above pleas and answers are duly verified. 

Briefly stated, the following facts appear in the pleas 
of the two railroad companies respondent. The Cape 
Girardeau and State Line Railroad, the owner of u franchise 
to construct a railroad from Cape Girardeau to the Mis- 
souri and Arkansas State lines, a distance of some 85 
miles, had commenced the construction of its road; not hav- 
ing means to finish and equip it, its directors entered into 
contract with Thomas C. Fletcher to organize a company 
which would build it, agreeing to convey, and in fact con- 
veying to Blow and Thilenius all of its road and rights in 
trust to convey to Fletcher or a company he should or- 
ganize ; both the road and the trustees to join in a deed of 
trust to secure the bonds which should be sold to raise 
money to equip and operate the road. The deed of trust 
was made in May, 1871, Hoadly and Winston being 
trustees. The new company, the Illinois, Missouri and 
Texas, undertook to finish the road, but failed and sus- 
pended operations in 1873 or 1874. In 1876 the Cape 
Girardeau and State Line Railroad commenced u suit in the 
Circuit Court of Cape Girardeau County, Missouri, in 
which county the road was located and had its chief office, 
to cancel the above deed of trust. In this suit it was 
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charged that the ngreements between Fletcher and the Cape 
Girardeau and State Line Ruilroad were void and unau- 
_ thorized by the stockholders, and never subsequently rati- 
fied by them. That the seal of the latter company was 
fraudulently affixed to the deed of trust referred to, 
on May 2d, 1871; that at that date the legal title to 
the road was in Blow and Thilenius; that neither of 
them affixed their seals to the deed of trust; (the deed of 
trust as set out by appellant, page 14, Transcript, estab- 
lishes this fact); that in December, 1871, seven months 
after the pretended execution of the deed of trust, but 
before it was placed on record, Blow and Thilenius recon- 
veyed all the pruperty to the Cape Girardeau and State 
Line railroad; that on the 14th of December, 1871, the 
contract between the latter company and Fletcher was 
rescinded by mutual consent; that no bonds had been 
issued up to that date; that neither Fletcher nor the Illi- 
nois, Missouri and Texas Riilway Company ever did any 
work towards building the road; that all the work of con- 
struction of the road that ever was done was by the Cape 
Girardeau and State Line Railroad; that after the recon- 
veyance by Blow and Thilenius and the surrender of the 
contract by Fletcher bonds were fraudulently issued and 
put on the market. In this suit the Illinois, Missouri and 
Texas Railway Company and Winston, who was then the 
sole surviving trustee, were made defendants, along with 
numerous other parties alleged to be holders of the bonds. 
The railroad company and Winston and the other parties 
were all summoned, appeared to the cause and answered. 
The cause was heard and on January 25th, 1878, the Court 
rendered n decision finding all the facts stated by plaintiff 
in its petition in the cause to be true, and it cancelled and 
annulled the deed of trust as a lien upon the property, 
which it is averred is the sume deed of trust now sought to 
be enforced by this appellant. Both the Cape Girardeau 
and State Line Railroad and the Cape Girardeau South- 
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western Railway Company plead the above facts in bar of 
this present suit. The Cape Girardeau Southwestern Rail- 
way Company as a further plea sets up, that in August, 
1880, the Cape Girardeau and State Line Railroad sold 
all its right to the property in controversy to Louis 
Houck; that Houck organized the Cape Girardeau 
Southwestern Railway Company and conveyed to it for 
$150,000, paid him by said road, all the rights to the prop- 
erty in dispute; that thereupon the last named road entered 
upon the construction of a railroud from the city of Cape 
Girardeau in a southwesterly direction, had built and 
equipped over 75 miles of it at the time this suit was com- 
menced, made bridges, erected depots and station houses, 
equipped the road with rolling stock and was operating it; 
and that to do all this it had spent large sums of its own 
money and borrowed lurge amounts on deeds of trust given 
on the property, which are all set out in the plea ; that when 
it took possession of the roadway there was nothing to it 
except its right to some lands at the crossing of another 
railroad, some detached rights of way and a lot of rusted 
and worthless rails. The tics were rotten, the culverts and 
embankments had crumbled and wasted away, timbers of 
bridges that had been partially constructed were rotten and 
worthless, and that it had taken the road in this condition, 
and by its own means, in perfect good faith and without any 
knowledge or notice whatever of any claim of the appellant, 
or any one else to any lien upon the property, and without 
any knowledge or information whatever as to any pretense 
that the alleged decree of the Cape Girardeau Circuit Court 
had not been fairly obtained, it had gone on and done all 
this work and borrowed money upon it. 

The appellant filed the general replication and thereupon 
respondents moved for judgment for the reason that plaint- 
iff had not taken ixsue on the pleas. On this state of plead- 
ings the case came on to be heard, was argued by counsel 
and submitted to the Court, as shown by the record in this 


cease (Transcript, page 70). It was heard upon the bill, | 
pleas, answers and replication and the Court found the 
equities for respondent and decreed as follows: * That. 


complainants’ bill of complaint be and it is dismissed with 
costs. 


ADDENDA TO BRIEF. 


See also under Point I the following cases: 
McArthur vs. Scott, 113 U. S. at page 396. 

Rand vs. Walker, 117 U. S. at page 344. 

First Nat. Bank vs. Shedd, 121 U. 8. at page 84 
Richter vs. Jerome, 123 U. S. at page 246, 
Vetterlein vs. Barnes, 124 U. S. at page 172, 


All these approve Kerrison, assignee v. Stewart 


Point VII g. 
The appellant has no right to bring this suit 


alone. The other bond holders are necessary 


parties. 
Railroad Co. vs. Orr, 18 Wall. 471, 


BRIEF. 


I. 


The trustee, Frederick S. Winston, was a party to the 
suit in the Cape Girardeuu Circuit Court. He, as trustee, 
was by the deed of trust invested with such powers and 
subjected to such obligations that his beneficiaries are 
bound by what is done aguinst him or by him; the benefi- 
ciaries were not necessary parties to the suit against him to 
defeat the trust. He was in court on their behalf, and the 
appellant, as one of the beneficiaries, though not a party to: 
the suit, is concluded in the decree, unless it is impeached 
for fraud or collusion between the trustee and the adverse 


party. 


Kenison, Assignee, v. Stewart et al., 93 U. 8. 155 ; 
Corcoran v. Chesapeake Canal Co., 94 U. 8. 741; 
Shaw v. Railroad Co., 100 U. S. 605. 


The appellant was also represented in the suit as being a. 
bond holder of the Illinois, Missouri & Texas — Co., 
which was a party to it. 


Railway Co. v. Allen, 99 U.S. 463. 


U. 


The decree of the Circuit Court of Cape Girardeau 
county, is a decree by a court of general jurisdiction, a court 
of general common law and equity jurisdiction, rendered in 
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a cause in which it had jurisdiction over the subject mat- 
ter—the cancellation of a deed of trust on lands the 
greater part of which were in that county; in which it 
had jurisdiction over the parties, for they were duly sum- 
moned, appeared and answered, and it is conclusive and 
binding, unless impeached for fraud. 

See among other cases : 


Cromwell v. County of Sac, 94 U. S. 351; 
Steret v. Lye, 103 U. S. 66. 


III. 
The allegations of fraud in the bill as against the decree 


are totally insufficient to impeach it. No averments con-. 


nect the Cape Girardeau Southwestern Railway Company 
with the alleged frauds, nor is it charged that it knew of 
them, even indirectly. ä 


IV. 


But even if the allegations were sufficient, the pleas and 
answers denied them — the denials are under oath — which 
the bill called for; no witnesses supported the averments of 
the bill as to fraud, even the appellant only charged it on 
information and belief; requiring respondents to answer 
under oath, they did so, denying the fraud, and the court 
sustaining the denials found the answers and pleas true. 
The rule that a decree cannot be pronounced fraudulent on 
the testimony of a single witness, unaccompanied by cor- 
roborating circumstances, against a positive denial by an- 
swer, applies to an answer in support of a plea. 


Hughes v. Blake, 6 Wheat. 453. 


. 


The pleas were good and sufficient in form and in faet. 


1 Daniel's Chy. Pr., chap. 15, § 1; Zbid., pages 610, 
661; 

Milligan v. Milligan, 3 Cranch, 220; 

Hughes v. Blake, 6 Wheat. 453; 

The State of Rhode Island v. The State of Massachu- 
setts, 14 Peters, 210. : 


In truth they were drawn up with the last named case 


before the pleader — and in conformity with the opinion of 
the majority of the Court in that case. 


| VI. 
The appellant having replied to the plea, admitted its 


sufficiency in form, and if the plea is found true in fact, 
the bill must be dismissed. 


Hughes v. Blake, supra. 
1 Daniel’s Chy. Pr., p. 661. 


VII. 


The legal title to the property was in Thilenuis & Blow — 
their deed is not under seal and conveyed no title. 


Harley v. Ramsey, 49 Mo. 309. 


VIII. 


The bill is bad for misjoinder and multifariousness, in 
that it made parties defendant who on the averments of the 
bill appear to claim title adversely to the mortgagor. 


Dial v. Reynolds, 96 U. S. 340. 


IX. 


The decree of the lower Court is for the right parties and 
should not be disturbed. 


Respectfully submitted, 


GEO. D. REYNOLDS, 
Solicitor and Counsel for the Cape Girardeau South- 
western Railway Co., and The Cape Girardeau & State 
Line Railroad, of the Respondents. 
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A. G. ADAMS, TRUSTEE, VS. T. J. CRITTENDEN ET AL. 1 


1 THe Unitrep States or AMERICA, 
Northern District of Alabama, Northern Division : 


Pleas had at a regular term of the circuit court of the United States 
of America for the northern division of the northern district of 
Alabama, begun and held at the United States court-rooms, in the 
city of Huntsville, in said district, on the first Monday of April 
(it being the second day thereof), in the year of our Lord one 
thousand eight hundred and eighty-eight, and of the Independ- 
ence of the United States the one hundred and twelfth year. 


Present: The Hon. John Bruce, judge of the district courts of the 

United States for the northern and middle districts of Alabama, 
residing; Arthur H. Keller, marshal, by his deputy, George P. 
urner, and A. W. McCullough, clerk. 


2 Complaint. 


Unitep STaTes OF AMERICA: 


In the Circuit Court of the United States for the Northern Division 
of the northern District of Alabama. 


Apam G. Apaas, Trustee, who is a Resident Citizen of the State of 
Tennessee, Plaintiff, 
v8. 
Tuomas J. CRITTENDEN and ALFRED Bowen, who are Citizens of 
and who Reside in the Northern Division of the Northern District 
of Alabama, Defendants. 


The plaintiff sues to recover the following-described tracts or 
— of land situated in the county of Lauderdale, State of Ala- 
ma, and within said northern division of said northern district, 
to wit: Beginning at northwest corner of section eighteen, township 
three, range seven west, thence south 160 poles; thence east 240 
poles; thence south 363 degrees west 278 poles to the outside slough ; 
thence north 50 degrees west 26 1 thence 363 degrees west 75 
poles to the northeast bank of the Tennessee river; thence down 
said river to the line of section 13, T. 3, R. 8 west; thence east 336 
poles to the beginning, with the exception of one hundred and sixt 
acres off of the east end of the survey by line running due no 
and south, making in all 306.68 acres, more or less; also the 
following: Beginning 100 poles east of the southwest corner 
of the northwest quarter of section 18, T. 3, R. 7 west, thence 
west 100 poles; thence south 43 degrees east 134} poles 
3 to the starting point, making 28} acres; also the following: 
Beginning at the northeast corner of the southeast quarter of 
section 18, T. 3, K. 7 west, thence west 80 poles; thence south 36} 
degrees west 125 poles to the outside slough; — north 50 degrees west 
26 poles; thence south 36} degrees west — to the bank of the 
Tennessee river; thence 43 degrees east 190 poles with the river to 
Lamb’s Ferry; thence north 35 degrees east 204 poles with the road ; 
thence — degrees west 155 poles to the starting point, making 
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213.53 acres, more or less; also the southwest quarter of the south- 
west quarter of section seven, T. 3, R. 7 W.; also a portion of the 
southeast quarter of section 12, T. 3, R. 8 west, beginning at the 
southeast corner of said section 12, thence west 42} rods to a hick- 
ory tree; thence north to the north boundary of said quarter section 
number 12, beginning at the southeast corner of the quarter section ; 
thence north 7? rods to a stake; thence west 52} rods; thence 7? 
rods to a stake; thence beginning at the northeast corner of the 
southeast quarter of section 12; thence south with the section line 
to the beginning, containing 95 acres, more or less, of which he was 
possessed before the commencement of this suit, and after such pos-. 
session accrued the defendants entered thereupon and unlawfully 
withhold and detain the same, together with two thousand dollars 
for the detention thereof. 
| H. E. JONES, 


LAWRENCE COOPER, 
Ait’ys for Plaintiff. 


4 Endorsed: No. 1403. Adam G. Adams, trustee, vs. Thomas 
J. Crittenden, Alfred Bowen. Filed in clerk’s office this 30th 
day of August, A. D. 1886. A. W. McCullough, clerk. 


UNITED SrATES OF AMERICA: 


Summons. 


Circuit Court of the United States for the Northern District of 
Alabama, Northern Division. 


The President of the United States of America to the marshal of said 
district, Greeting: 

You are hereby commanded to summon Thomas J. Crittenden 
and Alfred Bowen, who are citizens of the State of Alabama, to ap- 
pear before the hon. circuit court aforesaid, at the place of ho‘ding 
said court, at Huntsville, on the second Monday of October next, to 
answer the complaint of Adam G. Adams, trustee, who is a citizen 
of the State of Tennessee; and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this first Monday of April, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Issued the 30th day of August, in the year of our Lord one thou- 
sand eight hundred and eighty-six. | 

[Seal Circuit Court U. S. N. D. of Alabama.] 


Attest: A. W. McCULLOUGH, 
Clerk U. S. Circuit Court, Northern District of Ala. 


Endorsed: No. 1403. Circuit court of the United States, northern 
district of Alabama, northern division. Summons and complaint 
Adam G. Adams, trustee, vs. Thomas J. Crittenden, Alfred Bowen. 
— inal. Issued this 30th day of August, 1886. A. W. MeCullough, 
clerk. 
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Executed by serving a copy of the within summons and 


5 complaint on defendant-, Thomas J. Crittenden & Alfred 
Bowen, this the 6 day of August, 1886. 
A. H. KELLER, 
U. S. Marshal, 


By BALUS E. MATON, Deputy. 


Returned and filed this 10th day of Sept., 1886. 
A. W. McCULLOUGH, Clerk. 


Continued. 
Minute Book F, page 376. 
Apam G. Abas, Trustee, hi 


* 


vs. 
Tnos. J. CRITTENDEN el al. 


OcToBER 28TH, A. D. 1886. 


Come the parties, by their attorneys, and on motion of defendants’ 
counsel and for good cause shown it is ordered by the court that this 
cause be continued. 


Def is Plea. 
In the Circuit Court of the United States, Northern District of Ala- 
bama, Northern Division. 
Apam G. Apams, Trustee, Plaintiff, 


vs. 
Tuomas J. CRITTENDEN, ALFRED Bowen, Deſendants. 


The defendants, for answer to the complaint, say they are not guilty 
of the matters and things therein alleged. 
J. B. MOORE, 


R. C. BRICKELL, 
At s for Deft-. 


Endorsed: No. 1403. Adam G. Adams, trustee, vs. Thomas J. 
Crittenden, Alfred Bowen. Defendants’ plea. Filed in open court 
this 19th day of April, A. D. 1887. A. W. McCullough, clerk. 


Agreement of Counsel. 


In Circuit Court of United States for the Northern Division of the 
Northern District of Alabama. 


Apam G. Apams, Trustee, vs. Thomas J. CRITTENDEN ef al. 


6 In this cause it is agreed that a certified copy of the deed 

under which the plaintiff claims title to the lands in contro- 
versy may be used as evidence in the place of the original, so far 
as the original would be evidence if produced; that the same was 
duly executed and recorded within 12 months from the date of exe- 


cution. , 
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It is further agreed that the deed under which the defendant 
claims title to the lands, executed by Robert Andrews, register in 
chancery of the chancery court of the county of Lauderdale, State 
of Alabama, and the deed from said Andrews to Arabella Weaver, 
of like date, were each duly executed by said Andrews as such re- 
gister, and so far as evidence, if the execution thereof were duly 

roved, may be read in evidence without proof of execution ; and 
it is admitted, as proved, that the defendant and said Arabella im- 
mediately on the execution of said deed went into possession of the 
lands therein described and have since been in possession, claiming 
title under said deeds; and it is admitted that the value of the- 
annual rent of the cleared lands now in controversy is five hundred 
dollars and the value of the whole of the lands now in controversy 
is seven thousand dollars. 

It is further admitted that Adam G. Adams, trustee, the plaintiff 
herein, on the execution of the deed from C. C. Harris, assignee, went 

into possession of said lands and continued in the occupancy 
7 thereof until the said Robert Andrew, as register in chancery, 

placed the purchasers under the sale, made by him as register 
in chancery, in possession under his deeds, bearing date the 4th day 
of April, 1883. 

It is further agreed that the printed record in cause No. 806, lately 
pending in the Supreme Court of the United States, may be used as 
if the original papers therein copied were now produced. 


April 16, 87. 
J. B. MOORE & R. C. BRICKELL, 
Ait ys for Def is. 
H. E. JONES AND LAWRENCE COOPER, 
Att’ys for Plaintiff. 


Endorsed: No. 1403. Adams vs. Crittenden. Agreement of coun- 
sel. Filed April 19th, 1887. A. W. McCullough, clerk. 


Agreement of Counsel. 
UNITED STATES OF AMERICA: 


In the Circuit Court of the United States for the Northern Division 
of the Northern District of Alabama. 


Apam G. Apams, Trustee, vs. THOMAS J. CRITTENDEN et al. 


In this cause it is agreed that the same may be tried by the court 
without the intervention of a jury, and a jury is now waived. 

The court may decide the cause and the judginent entered at the 
October term, 1887. Each party reserves the right to tender and 
have signed a bill of exceptions by the presiding judge during said 
October term, with the right to each party to appeal to the Supreme 

Court of the United States. 
8 April 21st, 1887. 
H. E. JONES anp LAWRENCE COOPER, 
Ait ys for Plaintiff. 
R. C. BRICKELL & J. B. MOORE, 
Ai ys for Defendants. 
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Endorsed : No. 1403. Adams, trustee, vs. Crittenden et al. Agree- 
ment of counsel to waive a jury. Filed April 21st, 1887. A. W. 
McCullough, clerk. 


Cause Submitted. 


Minute Book F, page 452. 
Apam G Apams, Trustee, 


* 


vs. 1403. 
Tuomas J. CRITTENDEN, ALFRED BowEN. 


Apri 21st, A. D. 1887. 


Come the parties, by their attorneys, and file their agreement in 
writing submitting this cause for trial without a jury, judgment to 
be rendered in — as of this term of court, to which the parties 
agree in open cou 


Agreement of Counsel. 
UnITeED StTaTEs OF AMERICA: 


In the Circuit Court of the United States for the Northern Division 
of the Northern District of Alabama. 


Apa G. Apams, Trustee, vs. THomas J. CRITTENDEN et al. 


In this cause it is agreed that the same may be tried by the court 
without the intervention of a jury, and a jury is now waived. 

The court may decide the cause and the judgment shall be entered 
at the April term, 1888, of said court. Each party reserves the right 
to tender and have signed a bill of exceptions by the presiding 
judge during said April term, with the right to each party to appeal 

to the Supreme Court of the United States. 
9 October, 1887. 
H. E. JONES anp LAWRENCE COOPER, 
Att ys for Plaintiff. 
J. B. MOORE, R. C. BRICKELL, 
Ai ys for Def . 


Endorsed: No. 1403. Adam G. Adams vs. Thomas J. Crittenden 
et al. Agreement waiving jury. Filed Nov. 2nd, 1887. A. W. Me- 
Cullough, clerk. : 


Cause Submitted. 


Minute Bock G, page 40. 


Apam G. Apams, Trustee, 
v8. 1403. 
Tuomas J. CRITTENDEN, ALFRED BowEN. 
NovEMBER 2np, A. D. 1887. 


Come the parties, by their attorneys, and submit this cause to the 
court as per written agreement on file. 


A. G. ADAMS, TRUSTEE, VS. T. J. CRITTENDEN ET AL. 


Cont'd Under Former Order. 
Minute Book G, page 166. 


ApaAm G. Apams, Trustee, 
v8. ! 1403. 
Tuomas J. CRITTENDEN et al. 


ArRII. 121m, A. D. 1888. 


Come the parties, by their attorneys, and, on motion, it is ordered 
by the court that this cause be continued under former order. 


Judgment Entry. 
Minute Book G, page 179. 


Apa G. Apams, Trustee, 
v8. 1403. 
Tuomas J. CRITTENDEN, ALFRED BOWEN 


Aprit 25h, A. D. 1888. 


Come the parties, by attorneys, and this cause coming on to be 
heard by the court under an agreement in writing on file in this case 
waiving a jury, and after hearing the evidence and arguments ad- 
duced, it is ordered and adjudged by the court that the plaintiff is 
not entitled to recover, and that this suit be dismissed. It is further 
ordered that the plaintiff pay the costs in this behalf expended, for 

which let execution issue. 
10 And said plaintiff now in open court prays for a writ of 
error to the Supreme Court of the United States, which is 


granted. 
Opinion of Court. 


In Circuit Court of the U. S., Northern Division, Northern District 
of Ala., at Huntsville. 


A. G. ApaAms vs. THos. J. CRITTENDEN et als. 


Heard by agreement of counsel without a jury, and to be decided 
in vacation as in term time. 


Bruce, J. 

This is a suit in ejectment and the facts are all matter of record 
and undisputed. 

The common source of title is William T. Weaver, who conveyed 
the lands in question to Westmoreland & Trousdale on the 11th day 
of Jan’y, 1875, and took their notes for a part of the purchase-mone 
of the property, one of which, for $1,750.00, he transferred to Thos. J. 
Crittenden and the other, for a like sum, to Arabella Weaver. 

Weaver and his firm of Fuqua & Weaver were adjudicated bank- 
rupts in the district court of the U.S. for the northern district of 
Alabama on the 15th day of October, 1875, on petition against them 
by certain of their creditors filed May 17, 1875, and afterwards C. C. 
Harris was appointed assignee. 

On the 13th day of December, 1875, Westmoreland and Trousdale, 
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by deed of general assignment for the benefit of their creditors, con- 
veyed the lands in question with other property to William J.Wood, 


trustee. 

11 On the 2nd day of April, 1876, an agreement was entered 

into by the parties to the bankruptey proceeding and signed 
also by Wm. J. Wood, trustee, to the effect that the lands in question 
should be sold on petition of C. C. Harris, assignee in bankruptey, 
in the bankrupt court, and the order was made April 25, 1876; sale 
had and confirmed by the bankrupt court, at which sale the plain- 
tiff Adams became the purchaser, and that is the title upon which 
he places his right to recover in this suit. 

The defendants claim title and show that on the 9th day of Feb’y, 
1877, they, Thos. J. Crittenden and Arabella Weaver, commenced 
suits in the State chancery court of Lauderdale county, Ala., to en- 
force a vender’s lien upon the lands in — making the plain- 
tiff herein, C. C. Harris, assignee, and others parties defendant, and 
prosecuted their suits to decree in that court, and at sales of the 
property made under the decrees of said chancery court became the 
purchasers of the lands in question, which is their title. 

There are other facts and details in the case, but the foregoing is 
sufficient for a proper determination of the contention between the 

rties. 

The bankrupt, Weaver, never surrendered any interest in the lands 
in question as a part of his estate in bankruptcy, and his conveyance 

of the lands being more than four months prior to the insti- 


12 tution of the proceedings in — 2 against him, the title 


to the property in Westmoreland & Trousdale did not fall by 
renson of the bankruptey of Weaver. 

The assignee did institute a proceeding in the bankrupt court by 
petition to set aside the deed of Weaver to Westmoreland & Trous- 
dale, but this — was — — to a conclusion, perha 
on account of the agreement entered into by the parties to the bank- 
rupt proceeding signed also by Wm. J. Wood, trustee, by attorney, 
on the 2nd day of April, 1876. 

William J. Wood, as trustee, had possession of the lands at the 
time and the effect of the agreement must have been to surrender 
the lands to the bankrupt court, at least so far as Wood, trustee, had 
any interest in them. His interest in the lands was that acquired 
from Westmoreland & Trousdale, whuse notes were out, as we have 
seen, for a part of the purchase-money of the property. 

The right, then, to the lands acquired by the assignee in bank- 
ruptcy, Harris, was that of possession and the right to pay off the 
liens, which was a valuable right if the property was worth more 
than liens upon it. 

The agreement of April 2nd seems to contemplate the preserva- 
tion of these liens and their satisfaction out of the proceeds of the 
property, but the holders of these liens were not parties to the agree- 

ment and were not even made parties to the petition which 
13 was filed by the assignee to set aside the deed of Weaver to 

Westmoreland & Trousdale, which, we have seen, was never 
prosecuted to any conclusion. 
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It would seem, therefore, that the only interest in the lands which 
was surrendered to the bankrupt court was the interest acquired by 
Wood, trustee, as we have seen, and subject to the liens held by 
Thos. J. Critter.den and Arabella Weaver. 

It is fundamental law, which needs the citation of no authority, 
that no person can be deprived of liberty or property without due 
process of law, and that due process means notice and an oppor- 
tunity to be heard. 

In this case how could the interest which Crittenden and Weaver 
had in and to this property be determined without notice by proper 
process in some of the nized modes of regular legal — j 

They were making no claim against the estate of the bankrupt, 
were not parties to that proceeding ; and, while the creditors of the 
bankrupt and the assignee in bankruptcy might be of the opinion 
that the sale of the property by the bankrupt, Weaver, to West- 
moreland & Trousdale was a fraud, and that Thos. J. Crittenden 
and Arabella Weaver were parties to such fraud, buf no court has 
so adjudged in any suit or proceeding to which Crittenden and 
Weaver were parties and were heard or had the opportunity to be 

heard. On the contrary, the validity of their claims has been 
14 passed upon by the State court and decrees rendered in their 

favor which cannot be questioned here if the court rendering 
such decrees had jurisdiction. 3 

But it is argued that Crittenden and Weaver had the opportunity 
to be heard; that the property, the lands upon which they claimed 


to have liens, was in the possession of the assignee in — 
appointed by the bankrupt court, and its doors were open to them 
to enter and propound their claims to the property. Admit that 
was so, they might have elected to — their claims in the 


bankrupt court; but the question is, Were they compelled to do so 
under pain of a forfeiture of their rights in and to the property? for 
such seeins to be the proposition of the plaintiff in this suit. 
Is it law that holders of liens upon property, real estate in which 
a bankrupt has an interest, and who are otherwise strangers to the 
proceedings in bankruptcy, must propound their claims in the court 
of bankruptcy or lose them? True, it is, they may not in any way 
interfere with the possession of the property in the hands of the as- 
signee, for, in dealing with the estate of the bankrupt, the jurisdic- 
tion of the bankrupt court is exclusive, and the statute provides for 
the issue of restraining orders, when necessary, to protect it from 
interference in the exercise of its jurisdiction. 
But the proposition of the plaintiff is not merely that the suits in 
the State court by Crittenden and Weaver were prematurely 
15 commenced and interfered with the administration of the 
property in the bankrupt court, but it goes to the extent that 
the holders of the liens upon the property, by failing to propound 
them in the bankrupt court, lost them; that no other court had 
jurisdiction to entertain any suit for their enforcement, and that the 
decrees 1n the State chancery court of Lauderdale county, Alabama, 
were void, and consequently the title derived from sales under such 


decrees was void also. 


i 
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The sale in the bankrupt court under which the plaintiff claims 
title was confirmed Oct. 17th, 1876, while the suits of Crittenden and 
Weaver in the State chancery court were commenced in Feb’y 9, 
1877, and the question suggests itself, what power or authority the 
bankrupt court could exercise over the property after such sale, 
which covered all the interest which, under the agreement of Ap’'l 
2, 76, was surrendered to the bankrupt court. 

The argument in support of the pl'ff’s proposition is based upon 
sect- 711 and 4972 of the Revised Statutes of the the United States. 
Sect. 711 provides: 


“ The jurisdiction vested in the courts of the United States in the 
cases and proceedings hereinafter mentioned shall be exclusive of 
the courts of the several States;” and the sixth subdivision is in 
these words: “ Of all matters and proceedings in bankruptcy.” 

If the suits of Thos. J. Crittenden and Arabella Weaver in 

16 the State chancery court of Lauderdale Co. tu enforce their 

alleged liens upon the lands in question could be held to be 

matters and proceedings in bankruptcy, then indeed they would be 

without the jurisdiction of that court or any State court. But were 

these suits matters or proceedings in bankruptcy within the mean- 
ing of that sect. ? 

The suits in their very nature did not arise out of any right 
granted or provision of the bankrupt law of the United States, but, 
on the contrary, were suits well recognized as belonging to the equity 
jurisdiction of the courts of the State of Alabama. 

True, the assignee in bankruptcy of Wm. T. Weaver was made a 
party defendant in those suits, and had, or rather had had, an inter- 
est in the lands upon which the plaintiffs in these suits were seeking 
to enforce vendor's liens; but did that make the suits matters or 
proceedings in bankruptcy ? 

The exclusive jurisdiction of the bankrupt court under sect. 711 
of the Revised Statutes was the jurisdiction vested in the court to 
carry out and administer the bankrupt law from the institution of 
the proceedings in bankruptcy by or against a bankrupt up to his 
discharge and the collection of his assets and their distribution 
among his creditors according to the provisions of the bankrupt act. 

This jurisdiction does not have the effect to draw to itself 
17 all controversies between the assignee in bankruptcy and par- 
ties strangers to the bankruptcy touching property or rights 
of property vested in such assignee. 
Eyster vs. Goff, 91 U. S., 521. 
Adams vs. Collier, 122 U. S., 382. 
Goodrich vs. Wilson, 119 Mass., 429. 


Certain cases gre cited from the supreme court of Alabama in sup- 
port of the plaintiff's proposition, but it is not deemed necessary to 
comment upon those cases, fur the record in this case shows that 
since the opinions in those cases were rendered the decrees of the 
state chancery court, under which the defendants claim title in this 
suit, have been under review by that court and have been affirmed. 


2—1336 
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Plaintiff insists that his position is further supported by a con- 
sideration of sect. 4972 of the Revised Statutes, which provides: 
The jurisdiction conferred upon the district courts as courts of 
bankruptcy shall extend— 

Ist. To all cases and controversies between the bankrupt and any 
creditor * * * 

2nd. To the collection of the assets of the bankrupt. 

8rd. To the ascertainment and liquidation of the liens and other 
specific claims thereon. 

4th. To the adjustment of the various privities and conflicting 
interests of all parties.” 

The position is that under this statute the liens of Crittenden and 

Veaver upon the property in question could be adjusted and 

18 liquidated only in the bankrupt court. The statute, however, 

is that the jurisdiction shall extend to the liquidation of the 

liens, &c., and it is not questioned that upon proper proceedings 

and with the proper parties before the court such might have — done 
and all parties concluded thereby. 

But Crittenden and Weaver were not before the court at all, and 
while the jurisdiction and power of the bankrupt court might have 
been invoked to hear and determine their rights under their alleged 
liens it was not done, and therefore they were not concluded by the 
action of the bankrupt court, which must be held to have been sub- 
ject to their rights in the property. 

To say that Seem the bankrupt court had power given by the 
statute we are considering to liquidate and adjust these liens upon 
the property, and that therefore no other creditor had power to do 
so is to say what the statute does not suy, and, as we have already 
seen, suits to enforce a lien upon real estate are, not strictly speaking, 
either matters or proceedings in bankruptcy to which the exclusive 
jurisdiction of the bankrupt court applies. 

It is said the bankrupt court ordered and confirmed the sale of 
the lands, and not a mere interest in the lands in question, and 
doubtless this was so as to all parties before the court; but orders of 

this kind, especially when asked for by agreement of counsel, 
19 are granted, perhaps, too freely, almost as matter of course; 

but, in whatever language couched, they must be held to 
apply only to the subject-inatter and the parties properly before the 
court. 

Admit the jurisdiction of the bankrupt court upon mere peti- 
tion to settle and adjust property rights, still it must be done in 
some formal way upon process; and the idea that the bankrupt law 
requires parties in interest under the facts in the case at bar to come 
forward and propound their claims cannot be maintained, either upon 
principle or authority. 

The court finds for the defendants, and it is so ordered. 

H. E. JONES, 
LAWRENCE COOPER, 
For Plaintiff. 
R. C. BRICKELL, 
J. BURNS MOORE, 
For Def to. 
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Endorsed: No. 1403. Adam G. Adams, trustee, vs. Thomas J. 
Crittenden, Alfred Bowen. Opinion of court. Filed April 25th, 
1888. A. W. McCullough, clerk. 


= Writ of Error. 


UNITED STATES OF AMERICA, 88: 
In the Supreme Court of the United States. 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the northern division of 
the northern district of Alabama, Greeting: 


Because in the record and oe as alsoin the rendition of the 
judgment of a plea which is in the said circuit court, between 
20 Adam G. Adams, trustee, plaintiff in error, and Thomas J. Crit- 
tenden and Alfred Bowen, defendants in error, — hath hap- 
ned, to the great damage of the said Adam G. Adams, trustee, as by 
is complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the par- 
ties aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, 
so that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done to correct that error 
what of right and according to the laws and custom of the United 
States should be done. 

Witness the Honorable Samuel F. Miller, senior associate jus- 
tice—having precedence, the Chief Justiceship being vacant—of the 
said Supreme Court, this 25th day of April, in the year of our Lord 
one thousand eight hundred and eighty-eight. 

[Seal Cireuit Court U. S., N. D. of Alabama.) 
a A. W. McCULLOUGH, 
Clerk U. S. Circuit Court. 


21 Allowed in open court by— 
JOHN BRUCE, 
District Judge, Presiding as Circuit Judge. 


Endorsed: Adam G. Adams, trustee, vs. Thomas J. Crittenden et 
al. Writ of error. Filed in clerk’s office this 25th day of April, 
1888. A. W. McCullough, clerk. 


A copy of the within writ of error was lodged in my office for said 
Thomas J. Crittenden and Alfred Bowen, defendants in error, on 
the 26th — — April, A. D. 1888, and within sixty days, Sundays 
exeluded, aſter the rendering of the judgment in said cause. 

A. W. McCULLOUGH, Clerk. 


Pee. p 
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Citation. 
Unitep States OF AMERICA, 88: 


‘To Thomas J. Crittenden and Alfred Bowen, Greeting; 


You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Wash- 
ington on the second Monday of October next (1888), pursuant to 
a writ of error filed in the clerk’s office of the circuit court of the 
United States for the northern division of the northern district of . 
Alabama, wherein Adam G. Adams, trustee, is plaintiff in error and 
ou are defendants in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error mentioned 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 
22 Witness the Honorable John Bruce, judge of the circuit 
court of the United States for the — division of the 
northern district of Alabama, this 25th day of April, in the year of 
our Lord one thousand eight hundred and eighty-eight. 
JOHN BRUCE, 
District Judge, Presiding as Circuit Judge. 


Endorsed: Adam G. Adams, trustee, vs. Thomas J. Crittenden et | 
al. Citation. Filed this 25th day of April, 1888. A. W. McCul- | 
lough, clerk. 7 


Due and legal service of the within citation is hereby acknowl- 


ged. 
April 27, 1888. 


R. C. BRICKELL, 
Att’y for Def is. 
Bond. 


Know all men by these presents that we, Adam G. Adams, trus- 
tee, and A. Campbell, are held and firmly bound unto Thomas J. 
Crittenden and Alfred Bowen in the full and just sum of two hun- 
dred and fifty dollars, to be paid to the said Thomas J. Crittenden 
and Alfred Bowen, their certain attorney, administrators, or assigns; 
to which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. — 

Sealed with our seals and dated this 25th day of April, A. D. 1888. 

Whereas lately at a regular term, in a suit depending in the eir- 

cuit court of the United States for the northern division of 
23 the northern district of Alabama between Adam G. Adams, 
trustee, and Thomas J. Crittenden and Alfred Bowen, judg- 
ment was rendered against the said Adam G. Adams, trustee, and 
the said Adam G. Adams having prosecuted a writ of error in the 
Supreme Court of the United States to reverse the judgment afore- 
said, and the citation having issued directed to the said Thomas J. 
Crittenden and Alfred Bowen, citing and admonishing them to be — 
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and appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Adam G. Adams, trustee, shall prosecute his writ of error to effect 
and answer all damages and costs if he fail to make his plea good, 
then the above obligation to be void; else to remain in full force 


and virtue. 
ADAM G. ADAMS, Trustee. [SEAL. 
A. CAMPBELL. SEAL. 


Sealed and delivered and approved in the presence of— 
JOHN BRUCE, Judge. 


Endorsed: Adam G. Adams, trustee, vs. Thomas J. Crittenden ef 
al. Bond for costs. Filed this 25th day of April, 1888. A. W. 
McCullough, clerk. 


Bill of Exceptions. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States for the Northern Division of the 
Northern District of Alabama. 


24 Apam G. Abus, Trustee, 
v8. 
Tuomas J. CRITTENDEN et als. 


Be it remembered that at the April term, 1888, this cause coming 
on to be heard before the Honorable John Bruce, judge of the dis- 
trict court of the United States, sitting as judge of the circuit court 
of the United States, the following proceedings were had: 

This case was tried upon the following facts: 

It was agreed that William T. Weaver and his firm of Fuqua & 
Weaver, citizens of Lauderdale county, in the northern district of 
Alabama, were adjudged bankrupts in the district court of the 
United States for said district on the 15th day of October, 1875, on 
the petition of creditors filed against them on the 15th day of May, 
1878. On the 30th day of October, 1875, Christopher C. Harris was 
appointed and qualified as assignee in bankruptcy of said William 

. Weaver and of the mercantile firm of Fuqua & Weaver, of which 
the said William T. was a member, and an assignment of the 
property of the said William T. and of said firm of Fuqua & 

Veaver was regularly made to said Harris by Joseph W. 
25 Burke, register of said court. 

Previous to said Weaver’s bankruptcy. to wit, on the 11th 
day of January, 1875, the said William T. Weaver conveyed to 
Westmoreland and Trousdale the certain lands sued for in this ac- 
tion. Among other considerations mentioned in the deed of con- 
veyance (amounting in all to about ten thousand dollars) were two 
promissory notes of said Westmoreland and Trousdale, payable to 
said Weaver, for $1,750 each. One of these notes was transferred by 
said Weaver to Arabella Weaver and the other was transferred to 
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Thomas J. Crittenden, the real parties defendant in this case. On 
the 15th day of December, 1875, Westmoreland and Trousdale, by 
their deed of general assignment for the benefit of their creditors, 
conveyed the lands in question to William J. Wood, trustee. On 
the 30th day of November, 1875, the said Christopher ©. Harris, as 
assignee of W. T. Weaver, bankrupt, filed a petition in said bank- 
rupt court against Westmoreland and Trousdale and William J. 
Wood, trustee, to set aside as fraudulent against the creditors of said 
W. T. Weaver the conveyance made by said William T. Weaver to 
said Westmoreland and Trousdale. 
On the 2nd day of April, 1876, before answer was made to 
26 _—s said petition, an agreement was entered into by the parties to 
the bankruptcy proceedings and executed also by William 
J. Wood, trustee, that the lands in question be surrendered to said 
C. C. Harris, as assignee of said William T. Weaver, to be sold under 
the orders and decree of said bankrupt court. Insaid agreement all 
questions touching the liens retained in said notes which had been 
transferred by said William T. Weaver to Arabella Weaver and 
Thomas J. Crittenden were reserved; but it was a part of the agree- 
ment that the sale of the lands by the bankrupt court should be 
absolute and the liens of said notes, if any, should be transferred 
from the land to the proceeds arising from the sale of the lands. 
Arabella Weaver and ‘Thomas J. Crittenden were not parties to this 


agreement, and it does not appear that they had any notice of the 


agreement. Said agreement is as follows: 

In order to facilitate a settlement of the matters in controversy 
in the bankrupt court at Huntsville, Alabama, in regard to a cer- 
tain tract of land in Lauderdale county conveyed by W. T. Weaver 
to Westinoreland & Trousdale, and to speed the settlement of the 

bankrupt estate of the late firm of Fuqua & Weaver, and 
27 also of the firm of Westmoreland & Trousdale, who have 

made an assignment to William J. Wood, as trustee, for the 
benefit of all their creditors, it is hereby agreed— 

1. That Westmoreland & Trousdale and William J. Wood, as 
trustee, convey to C. C. Harris, assignee of Fuqua & Weaver, all the 
right, title, and interest which they or either of them have in said 
and. 

2. That, on the application of said Harris, a decree be rendered b 
the bankrupt court ordering the sale of said land for one-third cash 

and balance in one and two years, with interest. 
23. That a settlement be made between Fuqua & Weaver and 
Westmoreland & Trousdale to ascertain what amount was justly 
due by Fuqua & Weaver and W. T. Weaver to Westmoreland & 
Trousdale at the time of the conveyance of said land; also what 
amounts have been paid since that time by Westmoreland & Trous- 
dale or either of them in farther satisfaction of the purchase-money 
for said land, allowing them interest on all indebtedness, as above 
named, to date — settlement; and it is agreed that if we cannot 
agree upon tlie amounts sought to be ascertained by the provisions 
of this paragraph —— —— is hereby chosen as umpire to decide 
the same, and we agree to abide by his decision. 
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28 4. That C. C. Harris, as assignee of Fuqua & Weaver, re- 


ceive asa part of their assets the rents realized from said 
lands for the year 1875, and that out of the first assets of Fuqua & 
Weaver coming into his hands he pay over to William J. Wood, as 
trustee for Westmoreland & Trousdale, the amount found to be due 
said firm of Fuqua & Weaver and W. T. Weaver by the settlement 
and accounting provided for in the preceding paragraph hereof. 

5. It is distinctly understood that this agreement shall not in any 
manner affect any question in regard to the liens and equities 
claimed on said lands by the parties or either of them who hold 
notes given by Westmoreland & Trousdale, purporting to be for 
purchase- money for said land, except that it is agreed that the land 
when sold shall be sold free of all incumbrance, and that in any 
litigation in regard to said liens or claims and in regard to the 
legal character and status of the sale of said land by W. T. Weaver 
to Westmoreland & Trousdale the money arising from the sale of 
— land, as hereinbeſore provided for, shall stand in place of the 
and. 

This agreement is signed subject to the approval of the bankrupt 
court. If not approved the parties stand in statu quo. 

O’NEAL & O’NEAL, 
WM. T. BROCK, 
R. F. SIMPSON, 
Att’ys for Shane, Harris & Co., Thos. Scantlin & Sons, 
and White & Langstoff & Co. 
C. C. HARRIS, 
Assignee of Fuqua & Weaver. 
H. C. & G. P. JONES, 
Att’ys for Westmoreland & Trousdale’s Trustee. 
R. McFARLAND, Au %. 
R. O. PICKETT, 
Ait y for Low & Whitney, Gathright & Herr, 
Topp, Leathers & Co., John Thomas & Co. 


(Endorsed :) Agreement of parties. Filed in office this 22nd 
April, 76. A. W. McCullough, clerk U. S. district court for the 
northern district of Alabama. | 


This agreement was made a decree of the bankrupt court in the 
case, and the lands in question were ordered by the court to be sold 
by the said C. C. Harris, assignee of said William T. Weaver, bank- 
rupt. Under said decree said C. C. Harris, as assignee, after legal 
advertisement, sold said lands, at public outery, on the 2nd day of 
October, 1876, for one-third cash and balance in one and two years, 
retaining liens for deferred payment, as ordered by the decree of 
the bankrupt court; at which sale the plaintiff in this case became 
the purchaser. Said sale was reported by said C. C. Harris, assignee, 
to the said bankrupt court, and the same was confirmed, and the said 
C. C. Harris, as such assignee, was ordered by said bankrupt court to 

make and execute a deed of conveyance to said lands to said 
30 plaintiff, which was done. (The said deed was read in evi- 
dence.) Under this deed the plaintiff was put in possession 
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of the lands. Said deed was executed on the 16th day of Novem- 
ber, 1876. It is through this deed and the foregoing proceedings 
the plaintiff claims title to the said lands sued for in this case. 

On the 9th day of February, 1877, while the proceedings in bank- 
ruptey were still pending, the said Arabella Weaver and the said 
Thomas J. Crittenden filed their separate bills in the State chancery 
court of the county of Lauderdale against W. T. Weaver, C. C. Har- 
ris, as assignee in bankruptcy of William T. Weaver, bankrupt, W. 
J. Wood, as trustee of Westmoreland & Tronsdale, and A. G. Ad- 
ams, trustee, the plaintiff in this case, to establish liens on said lands 
for the payment of each of the aforesaid notes transferred to them, 
— by said William T. Weaver. Answers were filed - by A. 
G. Adams, trustee, and C. C. Harris, assignee, and the jurisdiction of 
the State court of chancery to ascertain and enforce liens on the 
lands in question was denied and the title of A. G. Adams, trustee, 
derived through the bankrupt court was set up in bar of the pro- 
ceedings in said cases in said State court. 

The defense of C. C. Harris, assignee, and of A. G. Adams, 
31 trustee (the plaintiff in this case), to the jurisdiction of the 
State court was disallowed and a decree entered in behalf of 
each of said complainants declaiming their liens and — said 
lands to be sold to satisfy the same. A petition was then filed by 
said A. G. Adams, trustee, and C. C. Harris, assignee, in the said 
bankrupt court, for the purpose of enjoining and restraining said 
Arabella Weaver and Thomas J. Crittenden and the register of said 
State chancery court from enforcing suid decrees in said State court 
of chancery, on the ground of the want of jurisdiction in the State 
court. An injunction was granted, but afterwards the injunction 
was dissolved and the petition dismissed by the court. Thereupon 
said cases in said State court of chancery were appealed to the su- 
preme court of Alabama by the defendants, Adams, trustee, and C. 
C. Harris, assignee, and were by said court affirmed. Under said 
decrees in said State court of chancery the register of said court 
proceeded to sell said lands and did sell the same, aud said sale was 
confirmed by said State court. ä 
At said sale the said Arabella Weaver and Thomas J. Crittenden 
became the purchasers of said lands by bidding their debts for the 
same. A deed was made to them by said register in chan- 
32 cery, and they were put in — — of said lands by said 
register in chancery. The defendants claim title to the lands 
in question under said deed made to them by said register in chan- 
cery. 
It was agreed that the value of said lands is seven thousand dol- 
lars. The deed was made to the said Arabella Weaver and Thomas 
J. Crittenden to the lands in question by said register in chancery 
on the 4th day of April, 1883, and plaintiff’s tenants were ousted in 
their possession, and the defendants, on that day, were placed in 
possession, and their tenants have since remained and are now in 
possession of said lands. 

It is agreed that the value of the rents of said lands is five hun- 

dred dollars per annum. 
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The question of title and of rentals was submitted to the court, 
upon the foregoing facts, and upon the following agreement, waiving 
a jury, which was in writing: 


UNITED STATES OF AMERICA: 


In the Circuit Court of the United States for the Northern Division 
of the Northern District of Alabama. 


Aba G. ApaAms, Trustee, vs. THOMAS J. CRITTENDEN et al. 


33 In this cause it is agreed that the same may be tried by 
the court without the intervention of a jury, and a jury is 
now waived. 
The court may decide the cause, and the judgment shall be en- 
tered at the April term, 1888, of said court. | 
Each party reserves the right to tender and have signed a bill of 
exceptions by the presiding judge during said April term, with the 
= to each party to appeal to the Supreme Court of the United 
tates. 
October, 1887. 
H. E. JONES anp 
LAWRENCE COOPER, 
Ati ys for Plaintiff. 
J. B. MOORE, 
R. C. BRICKELL, 
Att’y- for Def . 


(Endorsed :) No. 1408. Adam G. Adams vs. Thomas J. Critten- 
den et al. Agreement waiving jury. Filed Nov. 2nd, 1887. A. W. 
McCullough, clerk. 


This was all the evidence. 


Thereupon judgment was rendered in the case in behalf of the 
defendants and against the plaintiff; and to the action of the court 
in rendering judgment for said defendants the plaintiff in open 
court duly excepted, and prayed for a writ of error to the next term 
of the Supreme Court of the United States, sitting at Washington ; 

which was granted. 
34 Wherefore plaintiff tenders this his bill of exceptions, 
which he prays may be signed and sealed by the court and 
made a part of the record in this cause; which is accordingly done 
in open court this 25th day of April, A. D. 1888. 
JOHN BRUCE, Judge. [sEAt.] 

Endorsed: No. 1408. Adam G. Adams, trustee, vs. Thomas J. 
Crittenden et als. Bill of exceptions. Filed in open court April 
25th, A. D. 1888. A. W. McCullough, clerk. 


Assignment of Errors. 


The plaintiff assigns the following errors as apparent in the 
opinion and judgment of the court: 


3—1336 
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It is conceded in the opir ion of the court, upon which the judg- 
ment of the court is based, that the common source of the titles 
claimed by both the plaintiff and the defendants was W. T. Weaver. | 

That W. T. Weaver was adjudged bankrupt. 

That C. C. Harris was appointed and qualified as assignee in bank- 
ruptcy of said W. T. Weaver. 

That the lands in controversy were surrendered to said C. C. 

Harris, assignee in bankruptcy of said W. T. Weaver, and passed 
within the jurisdiction of the bankrupt court, at Huntsville, Alabama, 
in which the adjudication of bankruptcy had been made against 

| said Weaver. 

| That the bankrupt court took jurisdiction of said lands and 

| ordered the same sold. 

That the same were sold under the orders of the bankrupt court 
by said C. C. Harris, assignee, to the plaintiff in this case and the 

sale confirmed to him by the bankrupt court, title made, & 
35 _—s plaintiff put in possession. 

The facts show, and it is conceded in the opinion of the 
court, that W. T. Weaver, a short time before he was adjudged bank- 
rupt, made a conveyance of the lands in question, taking certain 
notes from the purchasers, retaining a lien on the lands which were 
transferred to the defendants in this case. 

It is shown by the facts, and conceded in the opinion of the court, 
that, soon after his appointment as assignee in bankruptcy of W. T. 
Weaver, said C. C. Harris, as assignee as aforesaid, filed a petition 
in bankruptcy against the parties to whom said W. T. Weaver had 
conveyed said lands for the recovery of the same, and charged therein 
that said conveyance was made to defraud the creditors of said W. 
T. Weaver. 

It is further shown and conceded that said lands were surrendered 
to the assignee by the venders of said W. T. Weaver, bankrupt, 
without a contest, under an agreement that was made a decree of 

| the bankrupt court in the case. 

It was error in the court to hold that after the surrender of the 
lands in question to the assignee in bankruptcy of W. T. Weaver, 
bankrupt, and after the bankrupt court had asserted its jurisdiction 
over the land, as a part of the assets of said bankrupt, that the de- 
fendants, — the case was still pending in bankruptey and 
the doors of the bankrupt court were still open to them, could ignore 
the proceedings in bankruptcy and go into a State court and there 

prosecute a case against the bankrupt and his assignee and 

36 against the purchaser of the lands, holding title under the 

bankrupt court, for the enforcement of liens on the bank- 
rupt’s estate created by the bankrupt himself & practically annul 
the proceedings in bankruptcy. 

It was error in the court to hold that the title to the lands in ques- 
tion made by W. T. Weaver did not fall by reason of the bankruptcy 
of Weaver when they were surrendered to the — — of Weaver 
by the venders of Weaver without a contest in a case brought against 
them for the recovery of the land under a charge of fraud. 

The limitation of four months referred to by the court does not 
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revent recovery of property by an assignee in bankruptcy that had 
— conveyed by the bankrupt in fraud of his creditors, nor does it 
prevent the voluntary surrender of property by fraudulent venders. 

It was error in the court to hold that the jurisdiction of the bank- 
rupt court does not have the effect to draw to itself all controversies 
between the assignee in bankruptcy and parties holding claims 
touching the property or rights of property vested in the assignee. 
The amendment of the bankrupt act of June 22, 1874, vests the 
jurisdiction of all such questions in courts of the United States sit- 
ting as courts of bunkruptcy, “ exclusive of the courts of the several 
States.” The authorities cited by the court do not sustain the posi- 
tion assumed by the court on this question. 

It was error in the court to hold that, although the bank- 

37 rupt court had jurisdiction of the property and the defendants 

might have.come into the bankrupt court to enforce their 

liens, that they had the right, at the same time, to go into the State 

court to enforce them. This makes the jurisdiction of the bank- 

rupt court & the State court concurrent for the enforcement of liens 

upon the assets of bankrupts, when the bankrupt act of June 22, 

1874, Revised Statutes, sec-. 711 & 4972, makes the jurisdiction of 

the bankrupt court for such purposes “exclusive of the courts of 
the several States.” 

It was therefore error for the court to hold that the plaintiff's title 
acquired by his purchase of the lands in question at a sale made in 
pursuance of the orders of the bankrupt court, having full and com- 
plete jurisdiction of the land, could be set aside by — in- 
stituted in a State court pending the proceedings in bankruptey by 
parties claiming liens upon the assets of the bankrupt, who had 
failed to come into the bankrupt court & prove their claims, as they 
were required to do by the terms of the bankrupt act. 

The judgment against the plaintiff and in favor of the defendants 
is therefore prayed to be reversed and corrected by the honorable Su- 
preme Court of the United States. 

H. E. JONES, 
LAWRENCE COOPER, 
Ait ys for Plaintiff. 


* Endorsed: No. 1403. Adam G. Adams, trustee, vs. Thomas J. Crit- 
tenden et al. Assignment of errors. Filed in clerk’s office this 
38 15thday of Sept., A. D. 1888. A. W. McCullough, clerk. 


Unitep Srarzs or AMERICA, 
Northern District of Alabama : 


I, A. W. McCullough, clerk of the circuit court of the United States 
of America in and for said district, do hereby certify that the above 
and foregoing pages, numbered from one to thirty-eight, inclusive, 
contain a true, full, and complete transcript of the record in the case 
of Adam G. Adams, trustee, vs. Thomas J. Crittenden and Alfred 
—— as fully as the same does appear on file and of record in my 
office. 
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In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, at office in the city of Huntsville, in 
said district, this Ist day of October, A. D. 1888. 

[Seal Circuit Court l“. S., N. D. of Alabatia. ] 
A. W. MceCULLOUGHI, 
Clerk US. Cireuit Court, Nor. Dist. of Alabama. 


Endorsed on cover: N. Alabama C. C. U. 8. No. 1336. Adam (. 
Adams, trustee, plaintiff in error, rs. Thomas J. Crittenden and 


Alfred Bowen. Filed October 15, 1888. 
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Docket No. 1336, 


A. G. ADAMS, Trustee. SUPREME COURT, U. 8. 
October Term, 1888. 


v8. 
THOS. J. CRITTENDEN, et al. 
ACTION IN EJECTMENT. 


FACTS. 


This cause was submitted to the decision of His Honor, Judge 
John Bruce, sitting as Circuit Judge for the Northern District of 
Alabama, at Huntsville, Ala., on the following agreed facts, and 
without the intervention of a jury. 

It was agreed that W. T. Weaver was adjudged a bankrupt on the 
15th day of October, 1575, by the bankrupt court, at Huntsville, 
Alabama. That C. C. Harris was appointed and qualified as assignee 
in bankruptcy of said W. T. Weaver, lonkrupt. That the land in 
controversy had been — by W. T. Weaver, a short time pre- 
vious to his bankruptcy, to Westmorland & Trousdale. That, as a 
part of the consideration mentioned in the deed, Westmorland & 
Trousdale had executed two notes to W. T. Weaver for $1770.94 
each, a lien being retained by said Weaver to secure the notes. That 
said Weaver transferred said notes, one to his mother, Arabella Weaver, 
and the other to his cousin, Thos. J. Crittenden, the defendants in 
this case. That after his appointment and qualification as assignee in 
bankruptcy of said W. T. Weaver, said C. C. Harris, as such assignee, 
filed his petition in the bankrupt court at Huntsville, Ala., against 
said Westmorland & Trousdale, for the recovery of said land, upon 
the ground that the conveyance made to them by said W. T. Weaver, 
bankrupt, was fraudulent. 

That no defense was made to the petition, but the land was surren- 
dered to C. C. Harris, assignee, etc, to be administered as a part of 
the assets of said W. T. Weaver, bankrupt, according to the terms of 
a consent decree entered in the cause. Record, page 14 & 15. 

By this decree it was stipulated that the land in question when 
sold under the order of the bankrupt court, should be sold absolutely, 
free from all liens, and that the liens, if any, held by the two notes 
in questions, should be transferred to the fund arising from the sale 
of the land, in lieu of the land. 

That after its surrender to the assignee in bankruptcy of said 
W. T. Weaver, the land was sold by the said assignee under order of 
the bankrupt court, at which sale the plaintiff, A. G. Adams, Tr., 
became the purchaser. That the sale was reported to the bankrupt 
court and confirmed. That in accordance with the order of said 
court a deed was made by the assignee to the purchaser, the plaintiff 
in this action, und he was put in possession. 


[2] 

That the defendants, to whom said two notes had been transferred, 
were not parties to the consent decree under which the land was 
surrendered to the bankrupt court, and that they never made them- 
selves parties to the bankrupt proceedings, and never proved their 
claims against the land in bankruptcy. 

About four months after the sale of the lands in bankruptcy and 
while the bankrupt court still held liens on the same, the defendants 
filed their bills in the state chancery court at Florence, Ala., against 
W. T. Weaver, the bankrupt, C. C. — the assignee in bankruptcy 
of W. T. Weaver, bankrupt, A. G. Adams, Tr., the purchaser of the 
lands at said bankrupt sale and others, to have their liens upon the 


lands held by suid notes, ascertained and liquidated, and asking fox a 


resale of the said lands under the orders of said state court of chan- 
cery to enforce the sums. The proceedings and sale of the lands 
—— the orders of the bankrupt court were fully set out in the bills 
filed in the state court. 

C. C. Harris, as assignee in bankruptcy of W. T. Weaver and A. 
G. Adams, tr., the purchaser of said lands at the sale made by the 
bankrupt court, defended said bills on the ground that a state court 


. of chancery had no jurisdiction to ascertain and enforce liens upon 


the assets of a bankrupt, after said assets had passed into the juris- 
diction of the bankrupt court; and that under the act of congress of 
June 22, 1874, revised statutes 711 and 4972, courts of bankruptcy 
were vested with jurisdiction “exclusive of the courts of the several 
states over such matters. The defense was overruled by the state 
court of chancery, the liens declared, and the lands ordered to be re- 
sold, After years of litigation and delay, the decree of said state 
court of chancery was, on appeal, affirmed by the supreme court of 
Alabama, the land resold under said decree, at which sale the defen- 
dants became the purchasers, at the price of their debts. That, in 
accordance with the orders of said state court of chancery a deed to 
the land was made to the defendants in this case by the Register of 
that court and the plaintiff was ousted of his possession by the 
defendants 
It is agreed that the plaintiff claimes title and right to possession 
under his deed from C. C. Harris, Assignee in Bankruptcy of W. T. 
Weaver, bankrupt, made in pursuance of the aforesaid proceedings in 
bankruptcy, and that the defendants claim title and right to posses- 
sion under a subsequent deed made to them in pursuauce of the subse- 
quent proceedings in the state court of chancery. 

See agreed statement of facts, record page 16. 

It was agreed that the plaintiff was ousted of his possession by the 
defendants on April 4th, 1883. : 


That the land in controversy is worth $7,000.00 and the annual | 


rentals $500.00. Rec. page 16. 


Assignment of Error. 


His honor, Judge Bruce, rendered a written opinion in the case, 
holding that the defendants not being parties to the proceedings in 
bankruptcy under which the lands in controversy were sold to the 


3 ii 14. 


ja A Overt sus 


—— ae 


[3] 

plaintiff, were not bound by them: That although, by the surrender 
of the lands by the fraudnlent vendees of W. T. Weaver, to C. C. 
Harris, assignee in the bankruptcy of said W. T. Weaver, to be ad- 
ministered as a part of the assets of said Weaver, bankrupt, the 
bankrupt court obtained full jurisdiction over the lands, that this 
jurisdiction was not exclusive of the jurisdiction of the state court, and 
that the defendants had a right to elect to go either into the bankrupt 
court and enforce their liens, or to wait, as they did, until the land 
was sold under the order of the bankrupt court, and then go into a 
state court of chancery and have their claims adjudicated and enforced 
by a resale of the land. That having chosen the latter course they 
got a better title to the land than the plaintiff, and therefore rendered 
judgment in favor of the defendants and against plaintiff. 

See opinion of the court Record page 6-10. 

This was error— Because, by the terms of the »mended bankrupt 
act of June 22, 1874, Revised Statutes Sec. 711 and 4972, the juris- 
diction of courts of bankruptcy was declared to be “ exclusive of the 
courts of the several states.“ 


Argument. 


Bankruptcy jurisdiction is a peculiar one, and of necessity must 
be an exclusive one. Else courts of bankruptcy could make no titles 
that could not be overthrown by state courts, and their administration 
of the estates of bankrupts rendered farcical. 

This was — by the conflict of jurisdiction between courts 
of bankruptcy and state courts under the bankrupt Act of 1867, 
which gave to courts of bankruptcy original jurisdiction over the 
estates of bankrupts. 

To remedy this defect, the amended bankrupt act of June 22, 1874, 
was passed 4 Congress. in which the jurisdiction of courts of bank- 
ruptcy was declared to be EXCLUSIVE OF THE COURTS UF THE SEV- 
ERAL States,” over all matters and proceedings in bankruptcy.” 

Revised Statutes U. S. sec. 711. 

By the same amended act. this exclusive jurisdiction is made to 
extend— 

„First. To all cases and controversies arising between the bank- 
rupt and any creditor or creditors, who shall claim any debt or de- 
mand under the bankruptcy. 

“Second. To the collection of all the assets of the bankrupt. 

“Third. To the ascertainment and liquidation of the liens and 
other specific claims thereon. 

“Fourth. To the adjustment of the various priorities and conflict- 
ing interests of all parties.” 

“Fifth. To the marshaling and disposition of the different funds 
and assets, so as to secure the rights of all parties, and due distribu- 
tion of the assets among all the creditors.” 

„Sixth. To all acts, matters and things to be done under and in 
virtue of the bankruptcy, until the final distribution and settlement 
of the estate, and the close of proceedings in bankruptcy.” Revised 
Statutes U. S., sec. 4972. 


[4] 


The bankrupt act required every claim, secured or unsecured to be 
proven in the most rigid manner, according to forms and schedules 
prescribed. Revised Statutes, sec. 5,077. 

This was to prevent preferences c. 

The court of bankruptcy, itself, could not allow a claim against the 
estate of a bankrupt unless so proven. 

The latter clause of sec. 5,077 provides that No claim shall be 
allowed unless all the statements set forth in such depositions shall 
appear to be true.” 

To attempt to set up a claim in a state court. against the estate of 
a bankrupt, without such proof, which can only be made in a court of 
bankruptcy, would be an attempt to nullify the provisions of the 
bankrupt act, and a contempt of the bankrupt court Davis vs. An- 
derson, 6 B. R. 159, citing authorities, 2 B. R. 427; 3 B. R. 198; 10 
Ed. Bump. on Bkey., page 317; Revised Statutes U.S. sec. 5081. 
By sec. 5081, the court or any creditor has a right to question every 
claim. 

The validity of liens, and other claims against the estates of bank- 
rupts, under the bankrupt act, depended on questions of preference 
and fraud growing out of a proper administration of the bankrupt 
act. Hence, state courts are not proper tribunals for their enforcement. 


The defendants in this case never proved their claims in bankruptcy 
according to the requirements of the bankrupt act, and are therefore 
in no condition to ask any court to enforce them. The act expressly 
says that unless so proven they shall not be allowed. 


The Supreme Court U. S., in Claflin vs Housman’s assignee 3 Otto 
130, held that congress had the power to make the jurisdiction of 
courts of bankruptcy exclusive of the courts of the several states,“ 
and that by the amendment of June 22, 1874, it had done so. 


The bankrupt courts had no jurisdiction except over “ matters and 
proceedings in bankruptcy.” This jurisdiction by the express terms 
of the statute was made exclusive of the courts of the several states.“ 


If, therefore, the bankrupt courts had no jurisdiction except an 
“exclusive ”’ one, it follows, that when his Honor, Judge Bruce, held 
that when the land in question was surrendered to C. C. Harris, 
Assignee, as a part of the estate of W. T. Weaver, bankrupt, that it 
passed into the jurisdiction of the bankrupt court, that no state court, 
after that, could entertain jurisdiction over it to ascertain and enforce 
liens upon it existing at the time of the bankruptcy of said Weaver. 
It is urged that because the defendants did not make themselves 

arties to the bankruptcy proceedings and did not prove their claims 
in bankruptcy, that they are not bound by the proceedings in bank- 
ruptcy. Such a position is subversion of the whole purpose of the 
bankrupt act. 

As shown above, secured creditors were compelled to come into the 
bankrupt court, where the estate was being administered, and prove 
their claims according to prescribed forms, or lose them. Revised 
Statutes, sec. 5,077. 


——- 
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“The bankrupt law is, then, the supreme law of the land binding 
alike upon federal and state tribunals, and wherever, by express words, 
or by necessary implication it affects state laws, the power of state 
courts, or the remedies of suitors therein, it is paramount,” 

10 Ed Bump. on Bankruptcy, page 327. 

„The jurisdiction of a district court of tho United States, sitting 
as a court of bankruptcy, is superior and exclusive in all matters 
arising under the statutes. The estate surrendered is placed in the 
custody of the court, so sitting in bankruptcy, and the officer appoin- 
ted to manage it, is accountable to the court appointing him and to 
that court alone. No court of an independent state jurisdiction can 
withdraw the property surrendered or determine in any degree the 
manner of its disposition.” 10 Ed. Bunk on Bankruptcy, page 316. 
Citing authorities. 

A suit against a bankrupt or an assignee in bankruptcy, as such, 
to enforce a lien on a part of the bankrupt’s estate, brought in a state 
court was, under the act of June 22, 1874, void, for want of jurisdic - 
tion apparent on its face. 

By the proceedings and adjudication, jurisdiction is obtained of 
the bankrupt and his creditors, and the court making the adjudication 
ts the only one that can deal with the bankrupt and his criditors, and 
settle all conflicting claims, equities and eontroversies arising between 
them. All such matters are exclusively within the jurisdiction of the 
court where the proceedings are pending: 10 Ed. Bump. on Bkey. 
page 316 Citing authorities. 

The bankrupt court has jurisdiction over the debtor and all his 
creditors, and also over all demands affecting the bankrupt’s estate. 
The secured creditor must prove his demand, and obtain the aid of 
the bankrupt court for its enforcement, and cannot wait until bank- 
ruptcy proceedings are closed, and then enforce his lien through the 
state court.” 10 Ed. Bump. on Bke’y, page 633. 

His Honor, Judge Woods, in Hewitt vs Norton, Ist Woods R. page 
71, held that after the property of a bankrupt was sold by the assignee 
it was too late for a creditor to attempt to reach it by proceedings in 
a state court. This was under the old bankrupt act that did not by 
express terms make the bankruptcy jurisdiction exclusive of the courts 
of the several states. 


_ Special attention is called to the recent able review of the questions 
in this case in re Anderson, 23rd, Federal Reporter page 494 to 502. , 
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It is urged that by the surrender of the land in question to the 
assignee of W. T. Weaver, bankrupt, that the bankrupt court got 
‘possession and jurisdiction of the land, subject to the lien of the defen- 
dants. If that be granted, still it does not alter the fact that any and 
all liens upon the assets of a bankrupt must be enforced, if at all, 
through the bankrupt court. The legal title to the lands, by the 
surrender to the assignee, and by operation of the bankrupt act, 
vested in the assignee, as the officer of the bankrupt court. “By the 
adjudication the bankrupt court, eo instanti, acquires jurisdiction of 
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the bankrupt and his estate, — all eredilora, secured an unsecured, and 


all persons having claims againet the bankrupt eatate” 10 Ed. Bump. 


on Bke’y 328. Phelps vs Sellick 8 B R. 390; 11 B. R. 161. 

A persons having claims against the bankrupt estate,” are there - 
fore, by operation of the bankrupt act, brought within the jurisdiction 
of the bankrupt court, and must prove their demands in the manner, 
and within the time required by the act, or lose them. 

The defendants say they were not creditors of the bankrupt, Weaver: 
but what can it signify whether they were technically creditors of the 
bankrupt or not? They set up claims against the bankrupt's estate, 
pending proceedings in bankruptcy, and seek to enforce them ina 
state court by a suit against the bankrupt and his assignee, as such. 

Judge Treat, in Davis vs Anderson 6 B. R. 145, discusses the 
question elaborately, and holds that the lien creditor must prove his 
demand in the bankrupt conrt or lose it. He further holds that if the 
lien creditor fails to prove his claim and the court sells the property 
free from all liens, he has no recourse. He closes his able opinion in 
these words. This court lias held from the commencement, that the 
secured creditors could not enforce their demands, except through the 
bankrupt court and-has never hesitated to set aside sales made with- 
out its action after bankrupt proceedings were commenced.” 

The supreme court.of Alabama in Steele vs Moody 53 Ala. 425. 
held. The court of bankruptey, by the filing of the petition, 
acquirs full and erelsire jurisdiction of the bankrupt and his estate.” 
Opinion by Judge Brickell, C. J. Subsequently, in Glover vs Love, 
68 Ala., 219, and in Pollock vs Hill, 69 Ala., in well considered 
opinions, the same court reassert the ‘exclusive jurisdiction of the 
bankrupt court over all questions affecting a bankrupt’s estate. It 
seems that these three decissions ought to have been conclusive of the 
question, in the courts of that state, independent of the express 
language of the amended bankrupt act of June 22, 1874. and a 
numerous and unbroken line of federal court decissions to the same 
effect. Elis Honor, Judge Bruce, in his opinion in this case, seems 
to think that the force of these three concurring opinions of the 
supreme court of Alabama is destroyed by the fact that the decree 
of the state chancery court at Florence was, on appeal, affirmed. 
When the decree in question was affirmed on appeal, no opinion in the 
case was rendered and the nature of the case, even, was not referred 
to in the affirmance. 

This case was never reported and simply from the fact that no 
opinion was rendered Counsel for the plaintiff think they are justi- 
fied, under the circumstances, in stating the facts in regard to the 
tfirmance of the decree of the chancery court by the supreme court 
of Alabama in that case. The supreme court consisted at the time 
of Judge Brickell, Judge Stone and Judge Somerville. 

At the time the case was called for trial, Judges Stone and Somer- 
ville alone were on the bench. Judge Brickell was in bad health and 
absent. When Mr. H. E. Jones, counsel for the appellants, arose to 
argue the case and stated to the court the nature of the questions 
involved, and was proceeding to argue the proposition that a state 
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court had no jurisdiction over suits against a bankrupt and his 
assignee to enforce liens upon the assets of a bankrupt that had 
already passed under the jurisdiction of the bankrupt court, the court 
stopped the counsel and told him it was needless to argue that 
proposition. That — had recently had the question before them, 
and after careful consideration had held that the bankruptcy jurisdie- 
tion was exclusive in such matters. Atter the counsel for the other 
side was heard the record was handed up. It seems that Judge 
Brickell, who was not present, got the record. He kept the record 
about a year, and a short while before resigning his place on the 
bench the decree of affirmance was entered, as stated, without an 
opinion. 

Application was made to Judge Brickell for an opinion. by counsel 
for appellants, with a view to a motion fora rehearing. This was 
promised, with the further promise that counsel would be allowed ten 
days from the filing of the opinion in which to move for a rehearing. 

J udge Brickell, soon after this, resigned his place upon the bench, 
and no opinion in the case was ever rendered. 

It is to be presumed that the affirmance of the decree by the 
supreme court of Alabama, in the face of its own repeated rulings’; 
in the face of the express language of a federal statute ; and in the 
face of a long and unbroken line of federal court decisions, and this, 
without an opinion, in a case involving valuable property, was an 
inadvertence. 

To substantiate this idea, the supreme court of Alabama, after the 
affirmance of the decree of the state chancery court at Florence, 
Lauderdale Co., in question, again had the question of the exclusive 
jurisdiction of the bankrupt courts before it in the case of Tenn., and 
Coosa River R. R. Co., vs East, reported in 75 Ala., page 516, involv- 
ing a similar question to the one at bar, and they again reassert‘ the 
doctrine of the exclusive jurisdiction of the bankrupt courts over 
such matters, as decided in the three cases referred to in 53 Ala., 425 
68 Ala., 219 ;and 69 Ala, 15. In this last case the court, on page 
528, in speaking of sales made by the bankrupt court, as this — 
was, says—“ no matter what may be the state of the conflicting claims 
and rights, the purchaser gets a good title and leaves the contestants 
to litigate over the money proceeds,” The court intimates that the 
claimant would be entitled to notice. But the attention of the court 
is called to the fact that under the bankrupt act a claimant had to 
prove his claim in accordance with the requirements of the act to 
entitle himself to notice. 

no event could want of notice confer jurisdiction of the subject 
matter upon a state court, or deprive the bankrupt court of its juris- 
diction. So that the question of notice cuts no figure in the case. 

Counsel for the plaintiff assert, with the utmost confidence, that no 
respectable opinion can be found in the books, construing the amended 
bankrupt act of June 22, 1874, that holds that a state court could 
entertain jurisdiction of a suit against a bankrupt and his assignee to 
ascertain and enforce a lien upon a part of the bankrupt estate that 
had been surrendered to the assignee and gone into the jurisdiction 
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of the bankrupt court. ‘There are a number of cases that arose under 
the bankrupt act of 1867 that held that the jurisdiction of the bank- 
rupt courts under that act was not exclusive, and that the jurisdiction 
of the state courts, if previously obtained, was not displaced by pro- 
ceedings in bankruptcy. This rendered the administration of the 
bankrupt act inefficient, and brought about a conflict of jurisdiction that 
the amended act of June 22, 1874, was intended to remedy, The 
attention of the court is called to the fact that the cases relied on by 
the counsel for the defendants originated under the act of 1867, before 
the jurisdiction of courts of bankruptcy were made “exclusive” by 
the amended act of June 22, 1874, and hence are not applicable. 


Judge Bruce in his opinion cites several cases to sustain his idea 
of the concurrent jurisdiction of state courts with courts of bank- 
ruptcy over the «states of bankrupts, but, with due respect to his 
Honor, an examination of the cases referred to by him will show that 
they are not applicable, and do not sustain his position. Judge Bruce 
refers to the fact that the conveyance of the land in question by W. 
T. Weaver to Westmoreland & Trousdale was made more than four 
months before proceedings in bankruptcy were commenced. This can 
cut no figure in the case, The limitation of four months had reference 
only to acts of bankruptcy on account of which a party might be 
proceeded against by his creditors. It was in no sense a limitation 
of the time within which a fraudulent vendee of the bankrupt might 
be proceeded against by the assignee for the recovery of the property 
of the bankrupt. All property fraudulently conveyed by the bank- 
rupt was vested, by the terms of the bankrupt act, in the assignee. 
Revised Statutes, Sec. 5,046. 7 , 

The surrender of this property, by the fraudulent vendees, to the 
assignee. put it in the jurisdiction of the bankrupt court, both as a 
matter of law and of fact, and this is conceded b Judge Bruce in 
his opinion. Judge Bruce says in his opinion, (Record page 9). 

„If the suits of Thos. J. Crittenden and Arabella Weaver, in the 
state chancery court of Lauderdale Co., to enforce their alleged liens 
upon the lands in question could be held to be matters and proceed- 
ings in bankruptcy, then indeed they would be without the jurisdiction 
of that court or any state court.” He evidently means not the suits, 
but the enforcement of the liens. 

The bankrupt act in express terms defines some of the “ matters 
and proceeding in bankruptcy,’ over which bankrupt courts have 
exclusive jurisdiction. Among other things, the act specifically men- 
tions, as coming within this exclusive jurisdiction, and hence as 
embraced in matters and proceedings in bankruptcy.”—* The collec- 
tion of all the assets of the bankrupt,” and “The ascertainment and 
liquidation of the liens and other specific claims thereon.” 


If, then, suits against a hankrupt and his assignee to ascertain and 
enforce liens on the assets of the bankrupt are not within the exclu- 
sive jurisdiction of the bankrupt court, nothing is. His Honor, Judge 
Bruce, adds that such “suits in their very nature did not arise out of 
any right granted, or provision of the bankrupt law.” Rec., page 9. 
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It is difficult to see how his Honor could come to such a conclusion 
right in the face of the language of the bankrupt act, providing that 
courts of bankruptcy should have exclusive jurisdiction to ascertain 
and enforce liens upon the assets of the —— (Sec. 4,972), and 
then requiring claimants of such liens to prove and enforce them in 
— with prescribed forms, or lose them. Sec. 5,077 Revised 

tatutes. 

Mr. Bump, in his work on bankruptcy 10 Ed. page 327, thus lays 
down the law on this very question. 

Congress, in the enactment of laws on the subject of bankruptcies, 
has complete and plenary powers, unrestricted save as to uniformity. 
It has, in legislating upon the subject, power to take from the state 
courts the administration of remedies for the enforcement of liens. 

* X * Closely connected with the power of collecting the assets, 
is that of ascertaining and liquidating the liens which may be claimed 
to exist upon these assets A proceeding to ascertain or liquidate a 
lien would be idle, unless the court has the power to restrain the 
parties from liquidating their liens without its intervention and to 
preserve the property by restraining its sale until the lien is ascer- 
tained to be good or void.“ How can such liens be ascertained to be 
„good or void,” as against the bona fida creditors of the estate, unless 
tested according to the requirements of the bankrupt act, and shown 
not to have been given or accepted by way of preference, or otherwise 
in contravention of the act? It seems too clear for argument that 
these are “matters and proceedings in bankruptcy” in contempla- 
tion of the act. 

Again, his Honor says, “It is fundamental law, which needs the 
citation of no authority, that no person can be deprived of liberty or 
property without due process of law, and that due process of law 
means notice and on opportunity to be heard,” and concludes from 
this that the sale of the land in question by the bankrupt court was 
not binding on the defendants. His Honor overlooked the fact that 
congress had the right and the power to create for courts of bank- 
ruptcy an exclusive jurisdiction, and to prescribe the time, and the 
manner, and the courts in which claimants should propound their 
claims against the estates of bankrupts. 

Congress having done so, it is not a question as to whether the 
defendants were deprived of their property (for provision was made 
for them by decree of the bankrupt court, in case they proved their 
claims and brought them within the provisions of the act), but the 
question is, did they prove their claims in the court and in the man- 
ner prescribed by the act? If they did not, it was their own fault. 
His Honor concludes that “the exclusive jurisdiction of the bankrupt 
court,” did “not have the effect to draw to itself all controversies 
between the assignee in bankruptcy and parties strangers to the bank- 
ruptcy touching property or rights of property vested in the assignee.” 
He quotes Eyster vs Goff, 91 U. S. 521; Adams vs Collier 122 U. S. 
521; and Goodrich vs Wilson 119 Mass. 429, as authority for this 
conclusion. An inspection of these cases will show that not one of 
them sustains the proposition. It would be remarkable if they did. 
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Fer if the jurisdiction of the bankrupt court does not draw to itself 
all questions “touching property or rights of property vested in the 
assignee, the language of the act of June 22, 1874, is meaningless. 
Let us examine the cases referred to by His Honor, Judge Bruce. 
The case of Ester vs Goff, was brought in a U. 8. district court in 
1868 to enforce « mortgage three years before the bankruptcy of the 
mortgagor, and six years before the passage of the amended bank- 
rupt act. 

he court held that the foreclosure in that case was not rendered 
void by the subsequent bankruptcy of the mortgagor. The case of 
Adams vs Collier is utterly irrelevant. It does not touch the question 
of state court jurisdiction in questions of bankruptcy. U S. district 
and circuit courts have concurrent jurisdiction by the terms of the 
act; but the jurisdiction is “exclusive of the courts of the several 


states.” 
The case of Goodrich vs Wilson, 119 Mass. does speak of the 


L concurrent jurisdiction” of state courts with courts of bankruptcy, 


but it originated in 1871, before the jurisdiction was made “ exclu- 
sive” by the act of 1874. A careful reading of this case shows’ that 
the court attempted to draw a distinction between questions growing 
out of “ property or rights of property vested in assignees in bank- 
ruptey, and property and rights of property that never constituted 
any part of the bankrupt's estate, and hence were never vested in the 
assignee. The court holds that neither the bankrupt act of 1867, nor 
the act of 1874, deprived state courts of jurisdiction over questions 
between the assignee and outsiders touching property, or rights of 
property, that constituted no part of the bankrupét’s estate. The court, 
in the beginning of his opinion, expressly declares that the jurisdic- 
tion of courts of bankruptcy does extend over the bankrupt and the 
administration and distribution of his estate. In that case the 
assignee, under the act of 1867, sued in a state court to recover of a 
stranger to the bankruptcy funds chat did not legally constitute a part 
of the dankrupt’s estate, and the jurisdiction of the state court was 
sustained for that reason. A very different question presents itself 
when a party sues, in a state court, the bankrupt and his assignee to 
‘ascertain and enforce a lien upon property that had been surren- 
dered to the assignee as a part of the assets of the bankrupt, and over 
which the bankrupt court had already asserted its jurisdiction. ‘The 
estate surrendered is placed in the custody of the court so sitting in 
bankruptcy, and the officer appointed to manage it is accountable to 
the court appointing him and to that court alone. No court of an 
independent state jurisdiction can withdraw the property surrendered, 
or determine in any degree the manner of its disposition.” 10 Ed. 
Bump. on Bkc’y 316 citing authorities. 

His Honor, near the close of his opinion, uses these words. To 
say that because the bankrupt court had power — by the statute 
we are considering to liquidate and adjust these liens upon the prop- 
erty, and that therefore no other court (misprinted ereditor in record) 
had power to do so, is to say what the statutes does not say, and as 
we have already seen, suits to enforce a lien upon real estate are not, 
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strictly speaking, either matters or proceedings in bankruptcy, to 
which the exclusive jurisdiction of the bankrupt court applies.” To 
this we answer, bankrupt cour's have no jurisdiction, except over 
„matters and proceedings in bankruptcy,” any more than courts of 
admiralty have jurisdiction over questions outside of admiralty. 
Necessarily, then, when it is admitted that any question or subject 
after is within the proper jurisdiction of a court of bankruptcy, it 
is to admit that it is a matter” or “ proceeding in brnkruptcy.’ 

As seen before, te ascertainment and liquidation of liens upon the 
assets of a bankrupt are specifically mentioned by the act itself, as 
within the exclusive jurisdiction of courts of bankruptcy. A bank- 
rupt court could not enforce a lien, except on the assets of a bank- 
rupt, and a state court, under the bankrupt act, could not enforce a 
lien upon the assets of a bankrupt. The bankrupt act expressly takes 
from state courts jurisdiction over such liens. 

The bankrupt courteand every creditor who had proven his claim in 
bankruptcy had a right to have every claim against the bankrupts’ 
estate tested — to the requirements of the act, to prevent 

references &c. Revised Statutes Sec. 5,077. The claims of Arabella 

ea ver and Thos. J. Crittenden were transferred to them as credi- 
tors of the bankrupt just prior to his bankruptey, and it may be that 
they received them as preferred creditors and did not prove their 
claims in bankruptcy — they could not make the required 
affidavits. 

There is a line of cases, relied on by the defendants, such as the 
case of Winchester vs Heiskell, reported in 119 U. S. 450, and again 
with explanations in 120 U. S. 273, in which it was held that assignees 
in bankruptcy having voluntarily and by consent made themselves 
parties to suits pending in state courts were bound by the result, and 
were estopped from afterwards repudiating the jurisdiction of the state 
courts. But an inspection of these cases will show that the cases in 
the state courts to which the assignees became parties were begun 
before the amended bankrupt act of June 22, 1874, was passed, and 
that the action was pending in the state court anterior to the 
bankruptcy. 

In the case of Winchester vs Heiskell the action was begun in the 
state court in 1869, and the state court had full jurisdiction over the 
snbject matter before any of the parties were adjudged bankrupt. 
The assignee in that case voluntarily went into the state court and 
made himself a party to proceedings already pending in order to 
assert his rights to property that had never been surrendered to him. 

In the case at bar, the assignee in bankruptcy and A. G. Adams, 
trustee, were sued in the state court to enforce liens upon property 
that had already been surrendered to the assignee and had passed into 
the jurisdiction of the bankrupt court. They consented to nothing, 
but defended the cases solely on the ground of the want of jurisdic- 
tion in the state courts, and — — to have the parties enjoined 
from prosecuting their cases in said court. 

It is urged by plaintiff that in the face of the language of the act 
of June 22, 1874, consent of parties, even, could not give a state 
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court jurisdiction to ascertain and enforce a lien upon the estate of u 
bankrupt, pending proceedings in bankruptcy, and after the property 
in question had been surrendered to the assignee and passed within 
the jurisdiction of the bankrupt court. By the surrender to the assig- 
nee, it became a mat er in bankruptcy.” A proceeding to ascertam 
and /iguidate a lien upon property, after its surrender to an assignee 
in bankruptcy, and after the bankrupt court had asserted its jurisdie- 
tion over it, unless the requirements of the bankrupt act, in regard to 
the manner of proving such claims, were utterly disregarded, would 
necessarily be, in contemplation of the act, a “ proceeding in bank- 
ruptcy”’ over which it was manifestly the purpose of the act to give 
the bankrupt courts jurisdiction exclusive of the courts of the 
several states.” | 
Consent df parties cannot give jurisdiction in cases where it is 
expressly denied by statute. Freeman on Void Judicial Sales, page 
17-19. Abbott's Nat. Dig. Vol. 3, page 151, citing authorities. 


Conclusions. 


Ist. The bankrupt court having absolute and exclusive jurisdic- 
tion of the property, had the power to sell it and make a good title. 
There is no question concerning the regularity of the proceedings in 
bankruptcy. The land was sold —— and free from all liens, 
by the — court, deed made in regular form, and the plaintiff. 
the purchaser, was put in possession. This gave him absolute title, 
and entitles him to a recovery. 

2ud. The plaintiff was in possession of the land under a deed made 
to him by the officer of the bankrupt court, in pursuance of a sale, 
made under the order of that court, having absolute and exclusive 
jurisdiction over the land. He was ousted by the defendants under 
subsequent proceedings in a state court having no jurisdiction over 
the subject matter. The proceedings in the state court were there- 
fore void, and the plaintiff, for this reason, ought to recover. 

Srd. It is agreed that the land in question was worth $7,000.00. 
That the annual rents were worth 8500.00 for each year. That the 
plaintiff was ousted by the defendants on the 4th of April, 1833. 
Therefore the plaintiff ought to have a judgment for possession of 
the land, and a ju igment against the defendants for the rentals of the 


Aud, at the rate of $500.00 a year, from April 4, 1883. 


S. WATSON. 
H. E. JONES. Atty’s for Pltf. in Error. 
LAWRENCE COOPER f 


ADDENDA. 


It will be seen from the record, page 14, that the land in contro- 
versy was surrendered to the assignee ‘n bankruptcy of W. T. Weaver 
by Westmorland & Trousdale and their trustee, Wood, in settlement 
of the suit brought against them to recover the land on the ground 
that the transfer by Weaver to them was fraudulent. Clause 3 of the 
agreement of surrender is an almost nnequiuocal admission that the 
consideration mentioned in the deed was, in part at least, fictitious. 
The surrender of the land and its rentals to the assignee, without 
defense, was a concession that the transfer by Weaver was fraudulent. 
By section 5,046, Revised Statutes the title to all property fraudu- 
lently conveyed by the bankrupt was vested in the assignee by 
operation of the act. It follows. therefore, that the transfer by 

eaver to Westmorland & Trousdale being a nullity, the notes given 
by them to Weaver, und transferred by him to the defendants, were 
without consideration and hold no lien on the land that could be 
enforced in a court of bankruptcy against the land after its surrender, 
to the assignee. 

Under the bankrupt act the assignee took Weaver's title to the 
land as it was before the fraudulent transfer, and hence the notes in 
question, in contemplation of the bankrupt act, carried no liens on 
the land. To declare and enforce these so called liens in a state 
court, would, therefore, be in contravention of the bankrupt act. 

By the amended bankrupt act of 1874, an assignee in bankruptcy 
could not be sued at all in a state court to enforce a claim against the 
estate in his hands, he was answerable alone to the court appointing 
him, and he could sue in a state court only with permiesion of the 
bankrupt court to collect legal, as distinguished from equitable claims 
due to the estate under $500. See Proviso to Sec. 4,974 R. S. Note. 

22 June 1874, C. 176, V. 18, p. 178. 

Where the bankrupt court has first taken a by ordering 
a sale of mortgaged premises discharged of liens, it-thereby ousts a 
state court of jurisdiction to foreclose the mortgage. Re. Devore 
16 Rank Register 56; 51 Iowa 414. 

His Honor, Circuit Judge Pardee, in dismissing the bill filed in 
the Bankrupt Court by the plaintiff against the defendants for the 
purpose of enjoining them from enforcing their so called liens in the 
State Chancery Court, held that the lands in question had been 

roperly sold by the Bankrupt Court, and that the jurisdiction of the 
nkrupt Court was exclusive. He was of the opinion, however, that 
the proper remedy was by appeal to the Supreme Court of Alabama, 
and if necessary to the Supreme Court of the United States, and not 
by injunction, and hence dismissed the bill See Adams vs Crittenden, 
17 Fed. Reporter 42. ‘ 


The cases were thereupon appealed to the Supreme Court of Ala., 
with the result stated. The cases could not be appealed to the 
Supreme Court of the United States because the notes sued on in 
each case was for — $1,770.94. 

t 


Since the printing of this brief, the case of Anderson 23rd Fed. 
Reporter 494 to 502, was found in which the question is ably reviewed 
and the same conclusion reached as in this brief. 
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SUPREME COURT OF THE UNITED STATES. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT 
OF ALABAMA. 


ADAM G. ADAMS, PLAIxTIrr IN Error, 
v8. 


THOMAS J. CRITTENDEN anp ALFRED BOWEN. 


I. 


It is the settled law of Alabama that the vendor of 
lands, though making an absolute conveyance, reciting 
full payment of the consideration, retains a lien for the 
unpaid purchase money, if he does not take some inde- 
pendent security, which a court of equity will enforce 
against the vendee and his privies in estate, other than 
bona fide purchasers for value. Simpson v. McAllister, 56 
Ala., 228; Craft v. Russell, 67 Ala., 9; Stringfellow v. 
Ivie, 73 Ala., 209 ; Wilkinson v. May, 69 Ala., 33 ; Napier 
v. Jones, 47 Ala., 90; Foster v. Trustee of Atheneum, 

3 Ala., 302; Burns v. Taylor, 23 Ala., 255. 


II. 


A purchaser is bound to take notice of all that ap- 
pears upon the face of conveyances which are links in 
his chain of title; and if the lien be shown by a deed 
which is a link in his chain of title, he cannot claim 
protection as a bona fide purchaser. Masich v. Shearer, 
49 Ala., 226; Burch v. Carter, 44 Ala., 115; Ketchum v. 
Creagh, 53 Ala., 224; Johnson v. Thweatt, 18 Ala., 741 ; 
Rosette v. Wynn, 73 Ala., 146. 


III. 


The deed from Weaver to Westmoreland & Troos- 
dale is the source of the title to the lands in controversy, 
asserted by the plaintiff. And that deed recites as part 
of its consideration the two promissory notes for seven- 
teen hundred and fifty dollars each, made by the pur- 
chasers, which were subsequently transferred to Mrs. 
Weaver and to Crittenden. The recital charged the 
plaintiff with notice of the lien on the lands for their 
payment. And independent of that consideration, an 
assignee in bankruptcy is not, nor is a purchaser from 
him, a bona fide purchaser, entitled to protection against 
equites to which the estate of the bankrupt is subject. 
Smith v. Perry, 56 Ala., 266; 2 Story Eq., § 1228; Cook 
v. Tullis, 18 Wall, 332. 


IV. 


The lien of the vendor is assignable, and passes as 
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an incident to the assignee of the debt for the purchase 
money. Latham v. Staples, 46 Ala., 462 ; White v. King, 
53 Ala., 182; Wolffe v. Nall, 62 Ala., 24; Wilkinson v. 
May, 69 Ala., 33; Preston v. Ellington, 74 Ala., 133. 


V. 


The vendor having the lien has not any estate in, or 
right to the land ; he has neither a jus in re nor a jus ad 
rem. He has and retains only the right to charge the 
land with the payment of the purchase money, a right to 
be established through the decree of a court of equity. 
Gilman v. Brown, 1 Mason, 221; Bankhead v. Owen, 60 
Ala., 457 ; Stringfellow v. Ivie, 73 Ala., 209. 


VI. 


The sale and conveyance by Weaver to Westmore- 
land & Troosdale was made more than four months be- 
fore the involuntary proceedings in bankruptcy were in- 
stituted against the vendor, Weaver; and then he was 
without estate or interest, legal or equitable, in the-lands. 
There is no pretense that at the time of the sale and con- 
veyance the vendor was insolvent, or that it was made in 
contemplation of insolvency or bankruptcy ; or that the 
purchasers, if the vendor was insolvent, or acting in con- 
templation of insolvency, had any knowledge of the fact, 
or reasonable cause to believe its existence. Nor is there 
any pretense that the sale and conveyance was not fair, 
free from fraud as to the creditors of the vendor. Ex- 
cepting conveyances offensive to the particular provis- 
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ions of the bankrupt law, and conveyances fraudulent as 
to creditors, an assignée in bankruptcy succeeds only to 
the estate, right or interest the bankrupt had at the com- 
mencement of the proceedings in bankruptcy. It results, 
therefore, that Weaver, the bankrupt, had not any estate 
or interest in the lands which passed to the assignee in 


notes for the purchase money he had transferred to 
Mrs. Weaver and to Crittenden. Mrs. Weaver and Crit- 
tenden were strangers to the proceedings in bankruptcy, 
and were not affected by them. If the assignee had 
claimed the notes transferred to them, the claim should 
have been asserted by a suit at law or in equity, and 
such suit would not have been a matter or proceed- 
ing in bankruptcy. Smith v. Mason, 14 Wall, 419; Mar- 
shall v. Knox, 16 Wall, 551. If we do not resort to 
that erroneous theory, which may have been “ quite 
prevalent in many quarters at one time, that the 
moment a man is declared bankrupt,” the court of bank- 
ruptcy draws to itself, or can draw to itself, jurisdiction 
of all his past transactions, whether he has or has not an 
interest in them to which the assignee can succeed, it is 
difficult to conceive whence that court would have de- 
rived jurisdiction to enforce the lien on the lands for the 
unpaid purchase money due to Mrs. Weaver and Critten- 
den. Eyster v. Gaff, 91 U. S., 521. 


VII. 


The chancery court of the state had penary jurisdic- 


bankruptcy. Nor had he any right or interest in the 
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5 
tion to enforce the lien—the subject matter of suit; and 
it had jurisdiction of all the parties in interest, or who 
could assert any interest: the assignee in bankruptcy, 
the bankrupt, the trustee of Westmoreland & Troosdale, 
Wood—to whom the legul estate in the lands had been 
conveyed, and the present plaintiff in error, claiming the 
title to the lands now asserted. The court was competent 
to administer full justice to all parties before it. If it 
were conceded that the court erred in the exercise of its 
jurisdiction, and in not remitting the parties to the court 
of bankruptcy for a determination of the matter in con- 
troversy, the error was capable of correction in that very 
suit ; and while the judgment of the court stands unre- 
versed, cannot be shown collaterally to avoid it. Juris- 
diction of the subject matter is power to adjudge concern- 
ing the general question involved, and is not dependent 
upon the state of facts which may appear in a particular 
case, arising, or which is claimed to have arisen, under 
that general question.” And “there is a more general 
meaning to the phrase ‘ subject matter,’ in this connec- 
tion, than power to act upon the general and, so to speak, 
the abstract question, and to determine and adjudge 
whether the particular facts presented call for the exer- 
cise of the abstract power.” Hunt v. Hunt, 72 N.Y., 217- 
229. 


VIII. 


The court of chancery having jurisdiction of the 
subject matter, the enforcement of a lien on real estate 
for the unpaid purchase money; having jurisdiction of 


the parties ; the assignee in bankruptcy and the plaintiff 
in error having appeared and litigated all the questions 
now involved ; and from an adverse decree having prose- 
cuted an appeal to the supreme court of the state, result- 
ing in an affirmance of the decree, that litigation cannot 
be opened, and in a collateral suit or proceeding, these 


decrees declared void. Mays v. Fritton, 20 Wall, 414;. 


Doe v. Childress, 21 Wall, 642; Scott v. Kelly, 22 Wall, 
57; Eyster v. Gaff, 91 U. S., 521; Burbank v. Bigelow, 
92 U. S., 179; Davis v. Friedlander, 104 U. S., 570; Win- 
chester v. Heiskell, 119 U. S., 450. 


IX. 


Neither Mrs. Weaver nor Crittenden were parties to 
the proceedings, or had notice of them, under which the 
court of bankruptey ordered a sale of the lands. As to 
them, these proceedings are res inter alios actae. Smith 
v. Mason, 14 Wall, 419 ; Marshall v. Knott, 16 Wall, 551 ; 
Ray v. Norsworthy, 23 Wall, 128. 


X. 


If § 711 of the Revised Statutes could be supposed to 
have any bearing on the question now presented, it did 
not divest the jurisdiction of the court of chancery of the 
state to enforce the lien on the lands. Thacher v. Rock- 
well, 105 U. S., 467; Winchester v. Heiskell, 119 U. S., 
450 ; Goodrich v. Wilson, 119 Mass., 429; Kidder v. Hor- 
robin, 72 N. X., 159; Ansley v. Patterson, 77 N. V., 156. 
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HARLOW L. STREET VS. THE UNITED STATES. 1 


1 In the Court of Claims. 


HARLOW L. STREET 
v8. No. 15882. 
THe UNITED STATES. 


I. Petition. Filed January 16, 1888. 


To the honorable judges of the Court of Claims: 


I. 


Your petitioner, Harlow L. Street, respectfully represents that he 
is a citizen of the United States and of the State of California. 


II. 


That heretofore, to wit, on the 22d day of January, A. D. 1867, 
he was duly 4 — and commissioned a second lieutenant in 
the Army of the United States, in the First United States Cavalry 
Regiment, and on the 22d day of February, 1869, he was promoted 
to the rank of first lieutenant in said regiment, and duly commis- 
sioned as such; that after said promotion, in the month of April, 
A. D. 1869, he was assigned to duty in the department of Califor- 
nia, and was on active duty in said department from that date until 
about the 11th day of March, 1871, when he was relieved from duty 
in compliance with general order No. 1, series of 1871; that pre- 
vious to said March 11, 1871, he had not been placed on waiting 
orders, nor was he a supernumerary officer of the Army of the 
United States. 


2 III. 


That general order No. 1 of 1871, referred to in paragraph two 
hereof, purported to transfer him to a list of supernumerary officers, 
to date from January 1, 1871, and honorably muster petitioner out 
of the service of the United States; but said order was, so far as pe- 
titioner is concerned, issued in contravention of law, and is, as to 
petitioner, void and of no effect. 


IV. 


That petitioner is an officer of the Army of the United States in 
accordance with the terms of his commission, of which he has never 
been deprived by due course and process of law. 


V. 


That petitioner has not been paid as an officer of the United States 
Army or for and on account of his services as first lieutenant of the 
First United States Cavalry for any part of the time between Janu- 
ary * — _ and December 3lst, 1887, though he has de- 
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; manded payment of the Paymaster General of the United States, 
but that payment has been refused. ä 


VI. 


That there is due to petitioner for and on account of his services 
in the United States Army as aforesaid from the United States the 

y of a first lieutenant of cavalry from January 1, 1872, to Decem- 
— 31, 1887, inelusive, at the rate established by law. 


VII. 


That petitioner was in the military service of the United States, 


as an enlisted man and an officer of tlie 2d California Cavalry, from 
the 17th day of September, A. D. 1861, to the 18th day of May, A. D. 
1866. 


3 VIII. 


Petitioner states that he is the sole owner of the claim upon which 
this action is based; that he has not transferred ur assigned any 
part thereof or any interest therein, and that no person — than 
petitioner is interested therein, and that petitioner is justly entitled 
to the amount herein claimed from the United States after allowing 
all just credits and offsets. | 


IX. 


Petitioner claims the sum of thirty-four thousand one hundred 
and twenty-three dollars and forty-eight cents ($34,123.48), and prays 
judgment against the United States therefor. 

H. L. STREET. 


J. M. VALE, 
Attorney for Petitioner. 


District OF COLUMBIA, 88: 


Personally appeared before me, John Tweedale, a notary public 
in and for said District, Harlow L. Street, who, being first duly 
sworn according to law, on oath says that he is the claimant in the 
foregoing petition, and that the matters and things set forth therein 
are true as he verily believes. 

Witness my hand and notarial seal this 12th day of January, A. 


D. 1888. | 
JOHN TWEEDALE, 
[sEAL.] Notary Public. 
4 II.— Traverse. Filed November 24, 1888. 


And now comes the Attorney General, on behalf of the United 
States, and, answering the petition of the claimant herein, denies 
each and every allegation therein contained, and asks judgment 
that the petition be dismissed. 
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And as to so much of the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the Gov- 
ernment of the United States, and has not in any way voluntarily 
aided, abetted, or given encouragement to rebellion against the said 
Government, the Attorney General, in pursuance of the statute in 
such ease provided, denies the said allegations, and asks judgment 


accordingly. 
ROBERT A. HOWARD, 
: Ass’t Att'y General. 
5 ITI.—Argument and Submission of Case. 


At a Court of Claims held in the city of Washington, on the 29th 
day of January, A. D. 1889, the case of Harlow Street vs. The 
United States, No. 15882, was argued by Mr. Vale, for the claimant, 
and Mr. Dewees, for the defendants, and submitted. 


6 IV.—Findings of Fact and Conclusion of Law. Filed March 


This case having been heard before the Court of Claims, the court, 
upon the evidence, finds the facts to be as follows: 


I 


The claimant was on the 14th day of April, 1869, duly commis- 
sioned as a first lieutenant of the First United States Cavalry, in the 
service of the United States, to rank as such from the 22d day of 
February, 1869, and was holding the rank of first lieutenant of cav- 
alry in the Army of the United States on the date and at the time 
of the issuance of the general order hereinafter mentioned. 


IT. 


The claimant was reported as unfit for the proper discharge of his 
duties from other causes than injuries incurred or disease contracted 
in the line of his duties by department commander Lieut. Col. Geo 
Crook, of the Twenty-third Infantry, on the 27th of October, 1870, 
and by the General of the Army on the 10th of November, 1870, 
under the eleventh section of the act of July 15, 1870, herein re- 
ferred to; his name was submitted to the board organized in pur- 
suance of said act on the 10th of November, 1870; on the 17th of 
November, 1870, the board addressed the following letter to the Ad- 
jutant General of the Army, who made the following reply: 


Wasninaton City, D. C., November 17, 1870. 


To Brig. Gen. E. D. Townsend, Adjutant General, U.S. Army: 
Sin: I have the honor to inform you that First Lieut. Harlow L. 
Street, First Cavalry, has been reported to the board constituted in 
accordance with section 11 of the “ Act making appropriations for 
the army,” etc., as unfit for the proper discharge of his duties from 
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other causes than injuries incurred or disease contracted in the line 
of his duties. 

I am directed by the president of the board to request that an op- 
portunity be given him without delay for a hearing, in accordance 
with the provisions of the law. 

I am, sir, very respectfully, your obedient servant, 

JAMES McMILLAN, 
Captain Eleventh Infantry, Recorder of the Board. 


7 ApjuTanT GENERAL’s OFFICE, 
WasHineorTon, Nov’r 19, 1870. 


Maj. Gen’] W. S. Hancock, U. S. Army, president board under sec. 


11, act July 15, 1870: 


GENERAL: Referring to the request of the board, dated the 17th 
inst., for the appearance of— g N x . 
* 


Ist Lieut. Harlow L. Street, Ist U.S. Cavalry, : 
I have the honor to inform you that the stations of the officers 
named are so remote as to make it impossible for the board to con- 
sider their cases, and therefore the Secretary of War has directed 
that the officers be not ordered to appear. Their cases, so far as the 
board is concerned, are viewed as closed. : 
Your ob't serv’t, E. D. TOWNSEND, 
Adj’t General. 


On the 22d of November, 1870, the board returned certified ex- 
tracts and other papers in the case of First Lieut. Harlow L. Street, 
with the following letter: 


Room No. 30, WIN DER'S BuILDING, 
WasHIneTon, D. C., November 22, 1870. 


To the Adjutant General of the Army: 


GENERAL: In compliance with instructions from the Secretary of 
War of the 19th instant, I have the honor to return herewith certi- 
fied extracts and other papers in the cases of— 

* * 4 * * 


First Lieut. Harlow L. Street, First Cavalry. 
* * * * 4 * * 
I am, general, very a — obedient servant, 
NFIELD S. HANCOCK, 
Major General U. S. Army, President of Board. 


III. 


The name of claimant was then placed upon a list for transfer to 
supernumerary list, as made from lists submitted in connection with 
the board, of which General Hancock was president, being the board 
organized under section 11 of the act of July 15, 1870. 


— 2 
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IV. 


On January 2, 1871 (which was on the week day Monday), the 
following order was issued by the Secretary of War: 


3 (General Orders No. 1.) 


Wan DEPARTMENT, ADJUTANT GENERAL'S OFFICE, 
WASHINGTON, January 2, 1871. 


By direction of the President, the following officers of the army 
are transferred, assigned, or mustered out of the service, to take 
effect from the Ist instant: 


I.—Transfers to the List of Supernumeraries, under Section 12 of the 
Act Approved July 15, 1870. 


* * ‘#2 * * * 4 


First Lieutenant Harlow L. Street, First Cavalry. 
* * * * _ * * 


8 II.— Transfers and e to Fill Vacancies to the Present 


* * * * * * * 


First Lieutenant Max Wessendorff, unassigned, to the First Cav- 


alry, vice Street, transferred to the list of supernumeraries. 
* ** * * * * * 


III.— Unassigned Officers Whose Commissions Have Expired under 
Section 12 of the Act of Congress Approved July 15, 1870, and who 
are Honorably Mustered out of the Service. 


* * * * * * * 
First Lieutenant Harlow L. Street. 
* * * 


* * 

By order of the Secretary of War: 

E. D. TOWNSEND, 
Adjutant General. 


The names of all the officers who were mustered out of the serv- 
ice as supernumeraries under act 15th of July, 1870 (16 Stat., 315, 
§ 12), are contained in said order, January 2, 1871, which was the 
only order promulgated discharging or transferring officers to the 
list of supernumeraries under the section. 


V. 


There appears among the files of the War Department the follow- 
ing order; but it does not appear that it was ever issued or pro- 
mulgated, and the names of three officers appear upon it who were 
not included in the order of January 2, 1871, set forth in the pre- 
ceding finding, and who were never in fact transferred; and the 
words “ By direction of the President the following-named officers 
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— ” appear to have been erased by a pencil mark drawn through 
them: 


(General Orders No. 000.) 


Wark DepartTMENT, ADJUTANT GENERAL'S OFFICE, 
Wasnhixdrox, December 000, 1870. 


1. By direction of the President, the following-named officers are 
transferred to the list of supernumeraries, under section 12, act ap- 
proved July 15, 1870: 

* * 


* * * * * 


Ist Lieutenant H. L. Street, Ist Cavalry. 
* * * * * * * 


War DeprartMeEnt, Dec'r 31st, 1870. 


Approved. 
WM. W. BELKNAP, 
Sec’y of War. 


VI. 


At the time of the issuance of the order of January 2, 1871, the 
claimant was on active duty with his command at Fort Bidwell, 
Cal., and remained at that post on active duty until February 11, 
1871, which was the date of the receipt of said order at said post 

when bis muster out took effect. 
9 On the 18th of September, 1871, he was paid by a pay- 
master of the army for the time he continued in service, viz., 
to the 10th of February, 1871, and also one year’s pay under the 
act of 15th July, 1870, and the payment was made upon the follow- 
ing stated account, receipt. and affidavit : 


The United States to Harlow L. Street, Late First Lieutenant First 
Cavalry. 
Salary. ieee. — ag Amount. 


— — —— — 


For myself (having served five years) from the Ist of | | 
January, 1871, to the 10th 1 1871— 1% | $146 663 8190 66 
One year’s pay, having been mustered out by G. O. 
No. 1, A. G. O., Washington, D. C., dated 2d Jan- 


uary, 1871, 18th of ——, 18 :::2᷑6.õðĩͥ6'. 12 — eee ee 
Traveling allowance from Camp Bidwell, Cal., to : 
Sonora, Cal, 529 miles......._.....22..--.---.-- 3 146 663 127 11 


($117.95, overpaid on this voucher, refunded to Maj. S. Woods October 
3. 1872. J. A. 94.) 

($117.95, refunded to Major Woods, repuid to Street by C. H. 644,751, 
— 1882.) 


uct half pay for — months —— days on leave of absence. 


* — —: . — — — 
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I certify, on honor, that the amounts charged in the foregoing ac- 
count are correct and just, as authorized by law, and that they are 
rightfully due me as stated, and that I am not in arrears with the 
United States on any account whatsvever. I further certify that I 
have been on leave of absence —— months, —— days, during the 
time by virtue of ——. I was last paid to 3Ist December, 1871, by 
Paymastér V. S. Eggleston, and I acknowledge to have received, this 
18th day of September, 1871, of Paymaster Samuel Woods, U.S. A., 
in full of this account, the sum of $2,077.77, by check No. ——, on 


(Signed in duplicate) H. L. STREET, 
Late Firet Lieutenant, First Regiment Cavalry. 


STaTE OF CALIFORNIA, \ atte 
City and County of San Francisco, 


Be it remembered that on this eighteenth day of September, anno 
Domini one thousand eight hundred and seventy-one, personally 
appeared before me, the subscriber, a notary public for the county 
aforesaid, Harlow L. Street and made oath on the Holy Evangelists 
of Almighty God, in due form, that the annexed account, amount- 
ing to two thousand and seventy-seven dollars and seventy-seven 
cents, is accurate and just, and that all the matters set forth in the 
within certificate signed by him are true, in substance and fact, as 
stated ; that his place of residence is Sonora, county of Tuolumne, 
State of California, and that he is not indebted or accountable to 
the United States on any account whatsoever, and that he has not 
been absent, with or without leave, beyond the limits prescribed by 
existing laws, for any portion of the time charged for in this ac- 
count; and, further, that I was on duty at Camp Bidwell when 
general order No. 1, dated A. G. O., Washington, D. C., 2 Jan’y, 1871, 
—and was not furnished transportation in kind or pay in lieu 
thereof for any portion of the distance to my home. 


H. L. STREET, 
é Late 1st Li., 1st Reg. Cav. 
Sworn to the day and year above written, and subscribed in du- 
plicate. 
[SEAL. ] F. I. THIBAULT, 
Notary Public. 


The claimant was paid the sum of $117.95 upon Treasury settle- 
ment, dated February 18, 1881, being an amount which he was 
required to refund to the United States, the same being the differ- 
ence in the year’s pay and travel puy between the amount he drew 
as a first lieutenant of cavalry and the amount he would have drawn 
if “not mounted rates had been paid to him. 


10 VII. 


On the 14th June, 1880, the President nominated Second Lieu- 
tenant Robert P. P. Wainwright to be first lieutenant in the First 
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Regiment of Cavalry “vice Wessendorf, promoted; and on the 
16th June, 1880, the Senate confirmed the — and Lieu- 
tenant Wainwright was commissioned accordingly. 


Conclusion of Law. 


And upon the foregoing findings of fact the court decides as con- 


clusion of law: 
The petition of the claimant should be dismissed. 


V.—Opinion of the Court. 
Opinion. 
Nort, J., delivered the opinion of the court: 


The act 15th July, 1870 (16 Stat L., p. 314), provided for a reduc- 
tion of the army to a force of 30,000 men. So far as the enlisted 
men were concerned, the method of reduction was left entirely to 
the discretion of the President (section 2). So far as commissioned 
officers were concerned, four methods were prescribed. 

The first was voluntary resignation, accompanied by the induce- 
ments of an honorable discharge and one year’s pay and allowances 
(section 3). The second was by placing — upon the retired list, 
and for that purpose the limited number of the retired list was ex- 
tended to three hundred (sections 3 and 4). The third was by 
sending officers reported as “unfit for the proper discharge of their 
duties (but who were not entitled to be placed upon the retired list 
because their inability was not incurred “ in the line of their duty ”) 
before a military board upon whose unfavorable report they were to 
be mustered out (section 11). The fourth was by the muster out 
of all officers who remained supernumerary on the first day of Jan- 
uary, 1871 (section 12). 

hese being the general purposes of the statute, the eleventh and 
twelfth sections more particularly provided as follows: 


Sec. 11. And be it further enacted, That the General of the 
Army and commanding officers of the several military departments 
of the army shall, as soon as practicable after the passage of this 
act, forward to the Secretary of War a list of officers serving in 
their respective commands deemed by them unfit for the proper dis- 
charge of their duties, from any cause except injuries incurred or 
disease contracted in the line of their duty, setting forth specifically 
in each case the cause of such unfitness. The Secretary of War is 
hereby authorized and directed to constitute a board to consist of 
one major general, one brigadier general, and three colonels, three 
of the said officers to be selected from among those appointed to 
the regular army on account of distinguished services in the vol- 
unteer force during the late war; and on recommendation of such 
board, the President shall muster out of the service any of the said 
officers so reported with one year’s pay; but such muster out shall 
not be ordered without allowing such officer a hearing before such 
board to show cause against it. 
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Sec. 12. And be it further enacted, That the President is hereby 
authorized to transfer officers from the regiments of cavalry, artillery, 
and infantry to the list of supernumeraries, and all vacancies now 
existing, or which may occur prior to the first day of January next, 
in the cavalry, artillery, or infantry by reason of transfer, or from 
other causes, shall be filled in due proportion by the supernumerary 
officers, having reference to rank, seniority, and fitness, as provided 
in existing law — romotions in the army. And if any 
supernume officers shall remain after the first day of January 
next they shall be honorably mustered out of the service with one 

year’s pay and allowances: Provided, That vacancies now 
11 existing in the grade of second lieutenants, or which may 

occur prior to said date, may be filled by the assignment of 
supernumerary first lieutenants, or officers of higher grade, who, 
when so assigned, shall rank as second lieutenants, provided such 
officer shall prefer to be assigned, instead of being mustered out 
under the provisions of this section; and officers so assigned shall 
take rank from the date of their original entry into the service. 
And provided further, That no chaplain be appointed to posts or 
regiments until those on waiting orders be assigned. 


The object to be aitained by the eleventh section was the discharge 
of officers who were not fit for military service and who were not 
deserving of the retired list. The twelfth section was comprehensive 
enough to embrace every officer in the army, but it was intended 
for those who were fit to remain in the army and against whom no 
— for discharging them existed. Both sections gave to the 

ischarged officer a parting gift; both were to be carried into effect 
‘within the same brief period. There may have been and probably 
were other administrative reasons not perceptible to the judiciary 
which rendered the machinery provided by the eleventh section de- 
sirable, and it is certain that it was resorted to by the President; but 
nevertheless the twelfth section gave to him ample powers to sift the 
personnel of the army and to accomplish the reduction, which was 
the chief purpose of the statute. 

There were, however, two items of difference in the two sections, 
which affected or might affect the officers upon whom they operated. 
Under the eleventh section an officer was liable to be mustered out 
whenever the retiring board reported upon his case, and would then 
receive only “one year’s pay,” which was pay pro r, and did not 
include allowances (Sherburne’s case, 16 C. Cls. R., 491). Under 
the twelfth section the officer could not be mustered out until the 
last moment—that is to say, the 1st January, 1871—and would then 
receive “one year’s pay and allowances.” th of these differences 
operated in favor of the supernumerary officers. 

These two sections of the act — 1870 constitute the law of the case 
The facts, briefly stated, are as follows: 

The claimant, then a first lieutenant of cavalry, was reported by 
the commanding officer of his department as deemed unfit for the 
proper discharge of his duty by causes other than injuries incu 
or —— —— in the line of his duty, and his name was sent 
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before the retiring board, then convened in the city of Washington. 
On the 17th November, 1870, the board requested that he and a 
number of other officers be given a hearing, as required by the 
statute. In reply to this application of the board the Adjutant Gen- 
eral of the Army wrote: 


I have the honor to inform you that the stations of the officers 
named are so remote as to make it impossible for the board to con- 
sider their cases, and therefore the Secretary of War has directed 
that the officers be not ordered to appear. Their cases, so far as the 
board is concerned, are viewed as closed. 


Accordingly no notice was given to the claimant and no action 
was taken by the board, and nothing further was done until the 
final and decisive order under the statute was issued for the reduc- 
tion of this part of the army and the discharge of all commissioned 
officers who were not to be permanently retained. 

That order. bears date and was promulgated on Monday, the 2d 
January, 1871, it being the first secular day of the new year. Like 
many orders of the War Department, it contained distinct parts or 
divisions and was in effect three orders with one enacting clause. 

The first division directed the transfer of a large number of 
12 _ officers to the list of supernumeraries; the second directed 
the transfer of another set of officers from the list of super- 
numeraries to various positions and vacancies on the active list; the 
— the muster-out of all officers then remaining unas- 
signed. 
erhe first division of this order transferred the claimant from his 
position in the line to the list of supernumeraries; the second trans- 
ferred Lieut. Max Wesendorf from the list of supernumeraries to 
the position made vacant by the claimant’s transfer; the third di- 
rected that the claimant be mustered out of the service. 

Under that order the claimant was discharged from the service on 
the 10th February, 1871, and in the following September he received 
his year’s pay and allowances, giving therefor the usual receipt. He 
now insists that the discharge or muster-out was illegal, and he seeks 
all of the intermediate pay of the office, amounting to $34,123. 

The — upon which this demand is p are 

(I.) That an officer was not liable to be proceeded against under 
both sections of the statute, and that if the Secretary of War transmit- 
ted his name to the retiring board he could be mustered out only 
under the provisions of the eleventh section and after the hearing 
which it assured to all officers sent before the board. 

(2.) That the power of the president to transfer officers to the list 
of supernumeraries under the twelfth section expired on the 31st 
December, 1870. 

At the time of the adoption of the Constitution the control of the 
British army was lodged exclusively in the Crown with hardly a 
restriction set upon it, save that the continued existence of the stand- 
ing army required the annual consent of Parliament. From the 
mutiny act, 1689, until Mr. Cardwell’s act, 1879, the control of thu 
Crown remained unchanged and practically unrestricted. The sys- 
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tem of purchase in the army formed a cheap and easy method for 
4f pensioning or Se for a retiring officer and for securing his 
services at exceedingly low pay. It moreover had been an estab- 
' lished right, founded on unbroken usage for two centuries. An offi- 
cer when he won promotion believed that he was laying up a com- 
petence for his old age—a provision for his wife and children—and 
the public ‘pegarded his commission as his well-earned property, 
' lawfully accumulated and possessed of the sanctity of a vested right; 
vet in our own time we have seen a prime minister abolish the sys- 
tem (after Parliament had three times refused to do so) by royal 
_ warrant, which was in effect saying that thereafter the Crown would 
not allow officers to sell out and would not recognize or commission 
those who purchased. 
This power of command and control the framers of the Constitu- 
tion placed in the hands of the President, with only two restrictions 
set upon it: that Congress should have power “to make rules for 
the government and regulation of the land and naval forces;” that 
the appointment of officers should be “ by and with the advice and 
consent of the Senate.” : 
The tenure of a military office has been from the foundation of 
the Government among the frailest known to the law, for it has 
| been subject to the will of the President, and that will has been re- 
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| — 4-1 exercised. Nevertheless a usage greatly respected and up- 
0 eld by the legislative aud executive hranches of the Government, 
2 and which certainly should be noticed aud respected by the 
7 13 ~— judiciary, has made the tenure of a military office practically 
“Ff for life er good behavior. The power of removal as such— 
that is to say, without cause—has never been asserted in terms, it is 
believed, against an officer of the army or navy, and until the de- 

_ cision of the Supreme Court in Blake's case (103 U. S. R., 227), in 
1880, was almost unsuspected. 

The power to dismiss an officer, as has been said, has been re- 
peatedly exercised, and has been recognized and sanctioned by Con- 
gress; but inasmuch as it carried with it a taint of dishonor, and 
was resorted to only in cases of shameful delinquency or gross inca- 
j pacity, and was deemed by those most interested as one of the sever- 
est penalties known to military law, it was proper for Congress to 
' regulate and restrict its application under the constitutional author- 
ity vested in them. (Acts 17th July, 1862; 3d March, 1865; 17th 
July. 1866, 12 Stat. L., p. 596; 13 id., p. 489; 14 id., p. 92; Blake's 

ceuse, 103 U. 8. R., 227.) 

Still the limitation was itself limited. The pu of the act 
‘, —17th July, 1866, was not to attach a life tenure or element of vested 
right to the office, but to save officers in time of peace” from the 

| ignominy of a hasty and dishonorable dismissal. The practical re- 
A, sults of the statute, in connection with the other provisions of law 
bearing upon the subject, are these—that in time of war the Presi- 
dent may dismiss an officer from the service at any moment and 
for any cause; that in time of peace he may dismiss him for cause 

with the co-operation of a court-martial, or remove him without 
Cause with the consent of the Senate. 
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The acts of 1866 and 1870 are therefore neither in conflict nor in 
pari materia. They spring from different provisions of the Consti- 
tution. The one is an exercise of the legislative power “ to make 
rules for the Government and regulation of the land and naval 
forces; the other of the power “to raise and support armies.” The 
former relates to the punishment or protection of the individual 
officer; the latter to the army at large. It was the pur of the 
one to secure to each officer a trial by court-martial in all cases “ in 
time of peace ;” it was the purpose of the other to reduce the army 
of the United States from forty-five to twenty-five regiments. 

The fundamental error of the claimant’s case, in the opinion of 
the court, lies in the supposition that the President, under the act, 
became in this matter functus officio on the 31st December, 1870. If 
the statute had been enacted to confer a privilege upon the Presi- 
dent or a benefit upon the officer; if it were with officers as it is 
with privates, that an honorable discharge with a year’s pay and al- 
lowances would he accepted at any time by every enlisted man in 
the army, and — extraordinary good fortune, it might be 
held that the power to grant discharges must be exercised strictissimi 
juris, prior to the first day of January next.” 

But the purpose of the statute was neither to confer privileges, 
nor create benefits, nor authorize forfeitures. The single object of 
the enactment was to place the army upon a permanent peace foot- 
ing of twenty-five regiments. It cast upon the President the re- 
sponsibility of carrying the enactment into effect and constituted 
him the sole agent of the Government to execute the legislative 
fiat. It gave the agent means for acting, and prescribed a period of 
action, and directed him to perform the duty within that time. 
Such a power is of course to be executed, if that be possible, within 
the prescribed time; but to hold that if it be not it cannot be exe- 
cuted at all would be to hold that the laches or inability or acci- 


dent or mistake of an executive officer should defeat the legislative 


will. 
14 The statute did not execute itself. It provided for reduc- 

tion by resignation, by retirement, by the selection of a retir- 
ing board, and by the selection of the President. All of these means 
united to make the plan of reduction. The officers upon the list of 
supernumeraries were not there because of their demerits. They 
were entitled to the consideration of the President, and the Govern- 
ment was entitled to the benefit of selection from them. The list 
had been founded upon what might be termed juniority. When 
two companies were consolidated, each having, say, its own second 
lieutenant, the junior became a supernumerary; hence the list of 


supernumeraries may have contained the best and most deserving 


officers in the service, and it was a cardinal element in the scheme 
that such should be retained. 

A paper has been introduced by the defendant from the files of 
the War Department purporting to be an order of the President, 
signed — Secretary of War December 31, 1870, entitled general 
orders 000, and dated December 000, 1870; and the claimant has 


offered evidence tending to show that the signature of the Secretary 
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was not affixed until the 2d January, 1871. The court, however, 
must reject both the paper and the evidence to contradict its date. 
In the case of a proclamation of the President, it was held by the 
Supreme Court that the proclamation must be proved by its record, 
and that evidence could not be introduced to show that it was dated 
at one time and promulgated at another. (La Peyre’s case, 17 Wall. 
R., 192.) In the present instance the court must go by the record of 
the War Department. A paper found in its files, which was never 
issued, which was never promulgated, which was never executed, 
and which, if it ever existed as an intended order and not as a mere 
memorandum, was immediately supplanted by a formal order (that 
of January 2, 1871), duly entitled, promulgated, and carried into 
execution, cannot be regarded by the court as the order of the Presi- 
dent whereby he executed and carried into effect the statute for the 
reduction of the army. 

The defense must stand or fall on the real order of the President 
and its record, the order by which he finally and only sought to 
transfer the claimant to the list of supernumeraries, and to muster 
him out as such, the order of January 2, 1871, entitled “ General 
orders No. 1.” 

The case then stands in this condition: That the statute (section 
12), without specifying a time, authorized the President to transfer 
officers to the list of supernumeraries, and in terms required that all 
vacancies which might occur in the line “ prior to the Ist day of 
January,” 1871, should be filled “ by supernumerary officers ;” that 
on the 3lst December, 1870, no transfers had been made to the list 
of supernumeraries, and no vacancies existed in the line, and no 
officers had been mustered out on the recommendation of the retir- 
ing board. The Ist of January, 1871, fell on Sunday, a dies non in 
the clerical work of the War Department, so that the question re- 
solves itself into this, whether the President was required to issue 
two orders, the one on the 3lst December, 1870, transferring officers, 
the other on the Ist January, 1871, mustering out all who had not 
been assigned. 

The court is of the opinion that, in view of the constitutional func- 
tions of the President, in view of the restricted purpose of the act 
— 1866, in view of the general purpose of the act — 1870, Congress did 
not intend to make the reduction of the army conditional upon its 
being carried into effect within a designated time, and that it was 
equally beyond the legislative intent that one provision of the stat- 
ute should be carried into effect and another should fail; in other 
words, the court is of the opinion that the power of the President to 
carry into effect the provisions of the law continued until his entire 
duty was performed. 

he judgment of the court is that the petition of the claimant be 
dismissed. 
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The acts of 1866 and 1870 are therefore neither in conflict nor in 
pari materia. They spring from different provisions of the Consti- 
tution. The one is an exercise of the legislative power “ to make 
rules for the Government and regulation of the land and naval 
forces; the other of the power “to raise and support armies.” The 
former relates to the punishment or protection of the individual 
officer; the latter to the army at large. It was the pur of the 
one to secure to each officer a trial by court-martial in all cases in 
time of peace; it was the purpose of the other to reduce the army 
of the United States from forty-five to twenty-five regiments. 

The fundamental error of the claimant’s case, in the opinion of 
the court, lies in the supposition that the President, under the act, 
became in this matter functus officio on the 31st December, 1870. If 
the statute had been enacted to confer a privilege upon the Presi- 
dent or a benefit upon the officer; if it were with officers as it is 
with privates, that an honorable discharge with a year’s pay and al- 
lowances would be accepted at any time by every enlisted man in 
the army, and — extraordinary good fortune, it might be 
held that the power to grant discharges must be exercised strictissimt 
juris, “ prior to the first day of January next.” 

But the purpose of the statute was neither to confer privileges, 
nor create benefits, nor authorize forfeitures. The single object of 
the enactment was to place the army upon a permanent peace foot- 
ing of twenty-five regiments. It cast upon the President the re- 
sponsibility of carrying the enactment into effect and constituted 
him the sole agent of the Government to execute the legislative 
fiat. It gave the agent means for acting, and prescribed a period of 
action, and directed him to perform the duty within that time. 
Such a power is of course to be executed, if that be possible, within 
the prescribed time; but to hold that if it be not it cannot be exe- 
cuted at all would be to hold that the laches or inability or acci- 
dent or — of an executive officer should defeat the legislative 

will. 
14 The statute did not execute itself. It provided for reduc- 
tion by resignation, by retirement, by the selection of a retir- 
ing board, and by the selection of the President. All of these means 
united to make the plan of reduction. The officers upon the list of 
supernumeraries were not there because of their demerits. They 
were entitled to the consideration of the President, and the Govern- 
ment was entitled to the benefit of selection from them. The list 
had been founded upon what might be termed juniority. When 
two companies were consolidated, each having, say, its own second 
_ lieutenant, the junior became a supernumerary; hence the list of 
. — may have contained the best and most deserving 
officers in the service, and it was a cardinal element in the scheme 
that such should be retained. 

A paper has been introduced by the defendant from the files of 
the War Department purporting to be an order of the President, 
signed — Secretary of War December 31, 1870, entitled general 
orders 000, and dated December 000, 1870; and the claimant has 
offered evidence tending to show that the signature of the Secretary 
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was not affixed until the 2d January, 1871. The court, however, 
must reject both the paper and the evidence to contradict its date. 
In the case of a proclamation of the President, it was held by the 
Supreme Court that the proclamation must be proved by its record, 
and that evidence could not be introduced to show that it was dated 
at one time and promulgated at another. (La Peyre’s case, 17 Wall. 
R., 19%.) In the present instance the court must go by the record of 
the War —— A paper found in its files, which was never 
issued. which was never promulgated, which was never executed, 
and which, if it ever existed as an intended order and not as a mere 
memorandum, was immediately supplanted by a formal order (that 
of January 2, 1871), duly entitled, promulgated, and carried into 
execution, cannot be regarded by the court as the order of the Presi- 
dent whereby he executed and carried into effect the statute for the 
reduction of the army. 

The defense must stand or fall on the real order of the President 
and its record, the order by which he finally and only sought to 
transfer the claimant to the list of supernumeraries, and to muster 
him out as such, the order of January 2, 1871, entitled General 
orders No. 1.” 

The case then stands in this condition : That the statute (section 
12), without specifying a time, authorized the President to transfer 
officers to the list of supernumeraries, and in terms required that all 
vacancies which — 4 occur in the line “ prior to the Ist day of 
January,” 1871, should be filled “ by supernumerary officers ;” that 
on the 3lst December, 1870, no transfers had been made to the list 
of supernumeraries, and no vacancies existed in the line, and no 
officers had been mustered out on the recommendation of the retir- 
ing board. The Ist of January, 1871, fell on Sunday, a dies non in 
the clerical work of the War Department, so that the question re- 
solves itself into this, whether the President was required to issue 
two orders, the one on the 3lst December, 1870, transferring officers, 
the other on the lst January, 1871, mustering out all who had not 
been assigned. 

The court is of the opinion that, in view of the constitutional func- 
tions of the President, in view of the restricted purpose of the act 
— 1866, in view of the general purpose of the act — 1870, Congress did 
not intend to make the reduction of the army conditional upon its 
being carried into effect within a designated time, and that it was 
equally beyond the legislative intent that one provision of the stat- 
ute should be carried into effect and another should fail; in other 
words, the court is of the opinion that the power of the President to 
carry into effect the provisions of the law continued until his entire 
9 was perſormed. 0 

he judgment of the court is that the petition of the claimant be 
dismissed. 
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15 VIk—Final Judgment of the Court. 


At a Court of Claims held in the city of Washington on the 11th 
day of March, A. D. 1889, judgment was ordered to be entered as 
follows: 

The court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 
claimant, Harlow L. Street, be dismissed. 

BY THE COURT. 


16 = =VIL—Appbication of Claimant for and Allowance of Appeal. , } 


vs. 
THe Unitrep States. 


Hantow L. Srreet 
15882. 


From the judgment rendered in the above- entitled cause on 
March 11th, 1889, dismissing claimant’s petition, the claimant, by 
his attorney, on the 28th day of March, 1889, makes application for 
and gives notice of an appeal to the Supreme Court of the United 


States. 
J. M. VALE, 
sltt’'y for the Claimant. 


Filed and allowed in open court March 28, 1889. 
WILLIAM A. RICHARDSON, 
Chief Justice. 


In the Court of Claims. 


Hartow L. STREET i] 
vs. 15882. 
THe Unirep Starters. 


I, John Randolph, assistant clerk of the Court of Claims, do here- 
by certify that the foregoing are true transcripts of the pleadings in 
the above-entitled cause, of the findings of fact by the court and the 
conclusion of law thereon, of the opinion of the court, of the final 
judgment of the court, of the application of the claimant for and 
the allowance of an appeal to the Supreme Court of the United 
States. 

In testimony whereof I have hereunto 
set my hand and affixed the seal of said 
court, at Washington, this first day of April, 


A. D. 1889. 
JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 


Seal Court of Claims. 


Endorsed on cover: Court of Claims. No. 1123. Harlow L. 
Street, appellant, vs. The United States. Filed April 1, 1889. 
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Supreme Court of the United States. 
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DR TERM, 1889. 


HARLOW I.. STREET, 
5s. 


THE UNITED STATES. 


Appeal from the Court of Claims. 


APPELLANT'S STATEMENT OF THE CASE, ASSIGNMENT OF 
Errors, BrieF oF ARGUMENT AND ARGUMENT. 


STATEMENT OF THE CASE. 


This is an action brought to recover salary claimed to 
be due to the plaintiff as Ist Lieutenant of the Ist 
United States Cavalry from January 1, 1872, to Decem- 
ber 31, 1887. 

Fully stated the facts in this case as found by the 
court below, are as follows: 


4 „ 1 
N * „ „ . 2 5 
bt eee 
* 2 . 
8 * ew week 8 * Th. oy * * * 
* af nt 


2 


Appellant was commissioned a Ist Lieutenant of the 
First United States Cavalry, to rank as such from the 
22d day of February, 1869; he was reported as unfit 
for the proper discharge of his duties from causes 
other than injuries incurred or disease contracted in the 
line of his duties by the Department Coinmander, Licut. 
Col. George Cook, of the 23d Infantry, on the 27th of. 
October, 1870, and by the General of the Army on the 
10th of November, 1870, under the 11th Section 
of the act of July 15, 1870, quoted in eztenso in the opin- 
ion of the court below [Rec. p. 8]; his name was sub- 
mitted to the board organized in pursuance of said act, 
on the 10th of November, 1870; on the 17th of Novem- 
ber, 1870, the board addressed a letter to the Adjutant 
General of the Army, requesting that an opportunity be 
given appellant without delay for a hearing in accor- 
dance with the provisions of the law; to this request 
the Adjutant General replied on the 19th of November, 
1870, stating that the station of this appellant was so 
remote as to make it impossible for the board to con- 
sider his case, and therefore the Secretary of War di- 
rected this appellant be not ordered to appear, and 
stating the case of appellant, so far as the board was con- 
cerned was viewed as closed ; whereupon the board re- 
turned to the Adjutant Gen’l of the Army, the certified 
extracts and other papers in the case of appellant on the 
22d of November, 1870, and the name of appellant was 
placed upon a list for transfer to the supernumerary 
list; on Monday January 2, 1871, the War Department 
issued General Order No. 1, by order of the Secretary 
of War, by direction of the President, signed by the 
Adjutant General of the Army, transferring appellant to 
the list of supernumeraries, assigning Max Weisendorf, 
then on the list of supernumeraries, or unassigned list, 
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vice appellant, and honorably mustering appellant out 
of the service, under the 12th section of the act of July 
th, 1870. That order of January 2, 18% was 
the only order issued discharging or transferring 
officers to the list of supernumeraries under section 
12, of the act of July 15, 1870. When that order was is- 
sued January 2, 1871, appellant was on active duty with 
his command at Fort Bidwell, California, and remained 
at that post on active duty until February 11, 1871, 
which was the date of the receipt of said order at said 
post. On the 18th of September, 1871, appellant was 
last paid by a paymaster of the army, in the sum of 
$2,077.77, being one year’s pay and allowances, but 
he was required to refund thereof, and did refund 
$117.95, being the difference in the year’s pay between 
a Ist Lieutenant of Cavalry and the amount of pay due 
a “not mounted” officer; this sum was afterwards paid 
him on the 18th of February, 1881, upon Treasury set- 
tlement. On the 14th of June, 1880, the President 
nominated Second Lieutenant Robert P. Wainwright, 
to be Ist Lieutenant in the Ist U. S. Cavalry, vice Weis- 
endorf promotod, which nomination was confirmed by the 
Senate and Wainwright was commissioned accordingly. 
The paper referred to in the findings of fact as dated De- 
cember, 000. No. 000 was never promulgated as an 
orderand the names of three officers appear upon it who 
were not included in the order of January 2, 1871, who 
were never in fact transferred, and the words “By di- 
rection of the President the following officers are” were 
erased by pencil mark drawn through them. 


ASSIGNMENT OF ERRORS. 


Appellant assigns the following errors of the court 
below, to wit: 
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Ist. In holding that the act of July 15, 1870, ( 16 Stats. 
L. p. 315) provided for a reduction of the army toa force 
of 30,000 men, and to reduce the army from forty-five to 
twenty-five regiments [see Rec. pp. 8 and 12] and in con- 
struing the act of July 15, 1870, which, in fact provided 
in its second section for a reduction of the enlisted men 


of the army to the number of 30,000, in ednnection with ; 


the act of March 3, 1869, which latter act provided for 
reduction of the Jnfantry arm of the service from 
forty-five to twenty-five regiments. [See Record p. 8.] 

2d. In holding that the 12th section of the act of July 
15, 1870, was comprehensive enough to embrace every 
officer of the Army. [See Record p. 9.] 

3d. In holding that in determining the jurisdiction 
and powers of the President of the United States, as 
commander-in-chief of the Army and Navy of the 
United States, reference might properly be had to the 
action of Prime Ministers of the Government of Great 
Britian and Ireland, in our own time. [See Record p. 11.] 

4th. In holding that the act of July 15, 1870, (16 
Stats, p. 315) cast upon the President the sole responsi- 
bility of carrying the enactment into effect, and consti- 
tuted him the sole agent of the Government to execute 
the legislative fiat. [See Record p. 12.] 

5th. In holding that the reply of the Adju- 
tant General of the Army of November 19, 1870, to the 
letter of the board under date of November 17, 1870, 
operated as closing the jurisdiction of the board over 
the appellant’s case, and remitted the appellant to 
the provisions of section 12, of the act of July 15, 1870. 

6th. In holding that the failure to give the 
notice to the appellant as directed i, the president of 
the board, left appellant in the same condition as 
if he had not been reported under the provis- 
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ions of section 11, act of July 15, 1870, and in the 
condition of officers embraced in the provisions of 
gection 12 of said act. 

7th. In holding that order — on January 
2, 1871, by its first division, lawfully transferred the 
appellant from his position on the active list, to the 
list of supernumeruries. [See Record p. 10.] 

8th. In holding that the second division of the 
order of January 2, 1871, lawfully transferred Lieut, 
Max Weisendorf from the list of supernumeraries to a 
position made vacant by the appellant’s transfer under 


the first division of said order. [See Record p. 10.] 
9th. In holding that the third division of the order 


of January 2, 1871, lawfully directed that the appellant 
be mustered out of the service. [Sse Record p. 10.] 

10th. In holding that appellant supposed, or rested 
his case on the supposition, that the President, under 
the act of July 15, 1870, became functus officio on the 
3ist of December, 1870. [See Record p. 12.] 

lith. In holding that the power of command and con- 
trol of the Army and Navy of the United States by the 
President is above and beyond the power of Congress 
to make rules for the Government and regulation of 
the land and naval forces. [Sce Record pp. 11 and 12.) 

12th. In holding that the supernumerary list provi- 
ded for in section 12, existed for the purposes of transfer 
after January 1, 1871, the time prescribed by said sect- 
ion when the officers then borne thereon should be 
honorably mustered out of the service. [See Record pp. 
12 and 13.] 

13th. In holding that the President of the United 
States could exercise certain of the powers conferred 
upon him by section 12, after the expiration of the time 
fixed by said section for the exercise of such powers. 
[See Record pp. 12 and 13.] 
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14th. In holding that the President had power to 
transfer to a supernumerary list, or assign an officer from 
said list to active duty after such list had ceased ex- 
ist by the express terms of the statute for the purpose 
of transfer. [See Record pp. 12 and 13.] 

15th. In holding that the President had power to 
transfer to the supernumerary list, after Dec. 31, 1870, 


and after such list had ceased to exist, for the purpose 


of transfer, this appellant who was reported to the 
board created under the provisions of section11, and 
never had an opportunity for a hearing before such board 
to show cause against his muster out. [See Record pp. 12 
and 13.] 

16th. In failing to hold that all officers upon the 
supernumerary list after the Ist day of January, 1871, 
were lawfully subject only to be mustered out of the 
service and paid, and were not subject to assignment to 
the active list. [See Record pp. 12 and 13.] 

17th. In not finding for the apppellant in the sum 
of thirty-four thousand one hundred and twenty-three 
dollars ($34,123 ) 

18th. In dismissing the appellant’s petition. 


BRIEF OF ARGUMENT. 


1. Being reported as unfit for the proper discharge 
of his duty for cause other than injuries incurred or 
disease contracted in the line of his duty, by com- 


‘ manding officer of a military department and by the 
General of the Army, on the 10th of November, 1870, 


under the provisions of section 11 of the act of July 15, 
1870, (16 Stats. L. p. 315,) [See p. 8 of Record], appell- 
ant, then an officer in the military service of the United 


States, could not be legally mustered out of the service 


under the said act of July 15, 1870, without being al- 
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lowed a hearing before the board provided for in sec- 
tion 11 of said act, to show cause against such muster 
‘ont. 
Act March 3, 1869, 15 Stats., I. p. 314-318. 
Act July 15, 1870, 16 Stats., I. p. 315. 
Official Army Register for 1870. 
Official Army Register for 1871. 
Congressional Globe, part 2, p. 1848, 2d session 41st 
Cong. 
Congressional Globe, part pp. 3393, 5336, 5343, 
5401, 5533 2d session 41st Cong. 
United States vs. Bassett, 2 Story, p. 389. 
13 Opinions Attorney Genl., p. 353, p. 412. 
United States vs. Freeman, 3 Howard, p. 556-565. 


2. The 12th section of the act of July 15, 1870, (See 
p. 9 of the Record) gave to the President authority to 
transfer certain officers from active duty to the list of 
supernumeraries, and, prior to January 1, 1871, to fill 
vacancies on the active list by supernumerary officers ; 
but on the Ist day of January, 1871, the President's au- 
thority to fill vacances by assignment from, or to transfer 
to that list, ceased, and no disposition could legally be 
made of any supernumerary officer remaining after the 


Ist day of January, 1871, but to honorably muster him 


out of the service; and with reference to supernumerary 
officers the functions of the President continued after 
January 1,1871, only to honorably muster them out of 
the service and pay them in accordance with the provis- 
ions of the act; that such list ceased on that date, by ex- 
press provisions of the act of July 15, 1870, except as a 
designation for honorable inuster out, and no transfers 
could legally be made to or from that list on the 2d day 
of January 1871. 
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Brown vs. Barry, 3 Dall, 365. 
Minor vs. Mechanics’ Bank, 1 Pet, 46. 
Thornley vs. United States, 113 U. S. 310. 


3. The acceptance or non-acceptance by appellant of 
the discharge and year’s pay, provided for officers dis- 
charge under the act of July 15, 1870, with or without 
protest, did not alter his legal status, if notified of his 
discharge as asupernumerary officer under the crroneous 
construction of the law. 

Brandt ve. Virginia Coal Co., 93 U. S. R. 326. 

Kitchen vs. Duncan, 96 U. S. R. 659. 

Morgan vs. Railroad Co., 96 U. S. R. 716. 

Opinion Attorney Genl. (in MSS.) March 6, 1886. 

General Order Navy Department, No. 344, March 
10, 1886. 

Redgrave’s and Perkin’s cases, 116 U. S. 474. 


4. The nomination of Wainwright by the President 
vice Weisendorf promoted, and his confirmation by the 
Senate, did not operate to supercede appellant, who 
was a stranger to the Record of nomination and confir- 
mation, and was not a nomination by the President of 
Wainwright and his confirmation by the Senate, to the 
Office held by appellant, Harlow L. Street. 

Official Army Register 1871. 
Blake vs. United States, 103 U. S. R. p. 227. 
Army Regulations 1863, paragraph 20. 


5. A mere memorandum never promulgated as an 
order, from which the words imparting Presidential di- 
rection are erased, differing essentially from the order 
promulgated on January 2, 1871, cannot be received in 
evidence to change the Record of the War Department, 
as to date and purport of General Order No. 1., of 1871, 
dated January 2, 1871. 
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Opinion of Court below, citing La Peyere’s case 
17 Wall. R. 191, also Runkle vs. The United States, 122, 
IJ. S., p. 543. 


ARGUMENT. 


HISTORY OF THE TIMES AND OBJECT OF LEGISLATION. 


The act of July 15, 1870, (16 Stats. 315) section 2, pro- 
vided only for the reduction of the number of enlisted 
men of the army to 30,000 and that after the pas- 
sage of that act there should be no more than 30, 000 
enlisted men in the army unless otherwise authorized 
by law. The number of officers were not limited, and 
were not brought within the statutory limitation of 
30,000 men. 

The object of the 11th and 12th sections of the act of 
July 15, 1870, [16 Stats. p. 315] was to sift the entire 
army and provide for and dispose of unassign- 
ed or supernumerary oflicers of the army, made 
supernumerary by the act of March 3, 1869,]15 Stats. 
p. 314-318.] It was the act of March 3, 1869, and 
not the act of July 15, 1870, which reduced, not the 
army, but the /nfantry arm of the military service from 
forty-five to twenty-five regiments; leaving about four 
hundred officers of Infantry unemployed or unassigned 
to duty. These officers are borne upon the official 
Army Register of 1870, as “Officers of Infantry unassigned 
to regiments [under act of March 3, 1869.]” 

Official Army Register for 1870, published by order 
of the Secretary of War, in compliance with law. 


In disposing of these unassigned Infantry officers, it 
became the object of the legislature, as provided in sec- 
tion 11 and 12 of the act of July 15, 1870, to retain in 
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the service the best of such officers, who had not been 
otherwise provided for by preceding sections of the 
act, and assign them to places then filled by less desirable 
officers of Infantry, Cavalry and Artillery, then on ac- 
tive duty; or in other words, to get rid of the poorer 
and retain the better material throughout the entire 
army; not merely to reduce the army, for if reduction 
had been the only object, the machinery of section 11 
would have been unnecessary. 

With a view to reducing the number of officers on the 
unassigned list, a bill [H. R. No.987] was brought in- 
tu the House of Representatives by the Committee on 
Military Affairs in the 2d session of the 41st Congress, 
being a “Bill, to reduce the number of officers in the 
Army of the United States, and for other purposes.” 

Cong. Globe, p. 1848, part 2, 2d session 41st Con- 


gress. 


This bill with amendments not involved in this con- 
troversy, passed the House of Representatives and was 
sent to the Senate May 12, 1870. 

Cong. Globe, p. 1854, part 2, 2d session 41st Con- 
gress. 


As this bill passed the House, the last clause of what 
afterwards became the 11th section, of the act of July 
15, 1870, inhibiting muster out of reported officers with- 
out opportunity for a hearing, was no part thercof; it 
was amended in the Senate in that regard, plainly with 
the view to retaining the better material throughout 
the whole army, and preventing injustice by reason of 
erroneous or prejudiced reports. 

Cong. Globe, p. 3393, part 2d session 41st Con- 
gress, in Senate proceedings May 12, 1870. 
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This bill passed botli the House of Representatives 
and the Senate, with amendments, but failed to become 
a law, by reason of a disagreement on the part of the 
Senate, to report of a Conference Committee upon cer- 
tain amendments not affecting appellant’s case. 

Cong. Globe, p. 5336 to 5343, part 2d session 
41st Congress. 


On July 9, 1870, most of the features of bill II. R. 
987 as amended, were offered in the Senate, and by it 
adopted, as an amendment tothe pending Army Appro- 
priation Bill,and became part of the act of July 15, 1870, 
lith and 12th sections retaining their places in the the 
bill as it had matured up to this period, including the 
clause of the 11th section inhibiting muster out of re- 
ported officers without allowing a hearing. 

Cong. Globe, p. 5401, part July 9, 1870. 


Thus, from the history of the times, it isascertained 
there were unassigned supernumerary officers whom it 
was the intent of Congress to employ on the active list, 
replacing officers less fit for the military service then 
on that list; but to avoid injustice resulting from erro- 
neous and vindictive reports, or from any cause, a board 
was provided before which it became mandatory that 
reported officers should have a hearing; without which 
their muster-out was inhibited. 

The legislature well knew that officers of the army 
are not exempt from that human frailty which goes by 
the name of envy or jealousy. They knew very well 
that there were bitternesses existing between officers 
of the army, and that very often the grossest injustice 
is perpetrated toward officers, as well as toward sol- 
diers, by the unfairness and oppressive disposition of 
their superiors. 
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They knew that great injustice might be done, and 
would be done, by persons who were not disposed to act 
fairly toward their subordinates or their fellow officers 
of the army. They therefore deemed it expedient that 
the persons concerned in the report, it being a report 
for cause in the nature of an accusation, should have 
notice of the proceeding, should be heard before the 
board, and have opportunity to show cause to the ¢on- 
trary ; that was simple justice, for otherwise the accusa- 
tions might be entirely unfounded and entirely mal- 
icious, and the whole thing up to muster out might be 
carried on in secret against an officer, who was perfectly 
innocent, and perfectly meritorious, entirely without his 
knowledge; resulting in a loss to the service of a good ofili- 
cer and the consequent retention of a poorer one, as well 
as a successful assault upon property rights under the 
forms of law, instigated by badly disposed minds for 
base purposes. 


APPELLANTS MUSTER OUT WAS IN CONTRAVENTION OF THE 
CLAUSE OF SECTION 11 INHIBITING MUSTER OUT OF OFFICERS 
REPORTED WITHOUT OPPORTUNITY FOR DEFENCE. 


Appellant was reported under the 11th section of the 
act of July 15, 1870; his name was laid before the 
board, and the board requested that he might be given 
an opportunity, without delay. for a hearing, in accord- 
ance with the provisions of the law. But the Adjutant 
General of the Army intervened withdrawing appellant’s 
name from before the board; stating his case, so far as 
the board was concerned, was viewed as closed, and as- 
signing as a reason therefor the remoteness of appell- 
ant’s station, and the consequent lack of time in which 
to consider the case by the board. 


42 
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The language of the section authorizing the board 
did not limit its sitting as to time. The object of the 


board was to pass upon the cases of reported officers, 


and it was the duty of the board to sit until all such 
cases were disposed of; lack of time was therefore no 
reason for withdrawal of ap nt’s name. But 
it is a matter of which this court may take judicial 
notice however, that Fort Bidwell, appellant’s station, is 
situated in the State of California, then as now within 
120 miles of a railroad and within that distance from 
telegraphic communication with the city of Washing- 
ton where the board sat, and that in the ordinary course 
of travel and means of communication, appellant could 
have been in Washington within twelve days at furthest 
from the date of the request of the board, or by the 29th 
day of November, 1870, and that there was in fact, ample 
time for his appearance before the board. There was, 
however, no effort made to give appellant an opportuni- 
ty to appear; he was held for transfer to the list of 
supernumeraries because of the accusing report of which 
he had no knowledge, and was subsequently mustered 
out of the service without opportunity to show cause 
against it and because thereof. 

It is submitted such muster out was in direct violation 
of the inhibition imposed by the act authorizing his ac- 
cusation by report of unfitness for the service, and un- 
der which he was actually accused. He was denied his 
day in court specifically guaranteed by the act under 
which he was erroneously mustered out, and without 
which his muster out was inhibited. If it shall be held 
by this court, as by the court below, that section 12 was 


comprehensive enough to embrace every officer of the 


Army, then of what effect was section 11? If officers 
reported to the board, whose cases were pending before 
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it, were subject to muster out by way of transfer to the 
supernumerary list, without opportunity for defense, it 
was clearly within the authority of the President to 
nullify that part of section 11, providing for 
hearing and defence, thus placing the power of 
command and control of the Army and Navy of the 
United States, by the President, above and beyond the 
power of Congress, to make rules for the government 
and regulating of the land and naval forces. 

Statutes are to be interpreted so as to give effect to 
all the words therein, if such an interpretation be 
reasonable, and be neither repugnant to the provisions 
nor incensistent with the objects of the statute. 

United States vs. Bassett, 2 Story, p. 389. 


Giving effect to the words guaranteeing to reported 
officers a hearing, is reasonable, consistant with the ob- 
ject of the statute, and is clearly not repugnant to its 
provisions, but strictly under its express provisions. 

The 11th section embraces four distinct clauses: 

The first clause is mandatury upon the General of 
the Army, and commanding officers of the several mili- 
tary departments of the army; they shall, as soon as 
practicable, after the passage of the act, forward to the 
Secretary of War, a list of officers serving in their re- 
spective commands, deemed by them unfit for the 
proper discharge of their duties from any cause except 
injuries incurred or disease contracted in the line of 
their duties, setting forth the cause of such unfitness. 
The second clause is mandatory upon the Secretary of 
War authorizing and directing him to constitute a board ⸗ 
and specifying the rank and class of officers, of which 
the board shall consist, but no power is given this offi- 
cer to originate charges or reports or to have jurisdic- 


; 
7 
i 
a) 
14 
‘| 


15 


tion over the proceedings of the board. The third 
clause is mandatory upon the President to muster 

out of the service reported officers on recommen- 
dation of the board. The fourth clause is a 
mandatory inhibition against muster out without 
opportunity being given to the reported officer 
for a hearing to show cause against it. Here we 
have the accusation, the court with jurisdiction to hear 
and determine, the President directed to carry into ef- 
fect the recommendation of the court, but without au- 
thority to interpose clemency, and inhibited from ex- 
ecuting the penalty without accused shall have a hear- 
ing. So that, clearly, if effect be given to the 11th sec- 
tion, no muster out of reported officers without a hear- 
ing was authorized, and the 12th section was not compre- 
hensive enough to embrace such officers as were em- 
braced specifically in the 11th section. , 

Nor was the President constituted the sole agent of 
the Government, to execute the legislative fiat, for that, 
under this section, the board was the sole competent 
judge of unfitness of the reported officer, and the sole 
function of the President was to carry into effect the 
recommendation of the board. To this effect the Attor- 
ney General has already held on December 14, 1870, 13 
opinions, p. 353, in these words, after quoting section 
ll: 

“The language of the statute being mandatory, and 
positive, I think that no discretion is reserved to the 
President, and that when the reported officer has been 
allowed a hearing before the board, and the board rec- 
ommends that he be mustered out, the President must 
carry the recommendations into effect.” 

It is submitted this is the correct view, as also the 
further view expressed by the Attorney General, in his 
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opinion upon the question of the jurisdiction of the 
board in case of reported officers. [Vol. 13, p. 412 of 
Opinions of the Attorney General] as follows: “I am 
thus brought to the conclusion that an army officer re- 
ported as unfit, either by the General of the Army or 
the Commander of a Department in which he was serv- 
ing at the time, was legally before the board.” 

The jurisdiction acyuired by act of report continued, 
and the officer was legally before the board until oppor- 
tunity for defence and action by the board upon the 
cause of unfitness embraced in the report; and it did 
not lie within the power of the Adjutant General, 
the Secretary of War nor the President, to consider 
the case of such reported officer as “closed” 
pending a request for his appearance in accord- 
ance with the provisions of the law, whether his station 
was near to, or remote from, the board. 

The meaning of the legislature in a statute may be 
extended beyond the precise words used in the law, 
from the reason or motive upon which the legislature 
proceeds, from the end in view, or the purpose designed; 
with this limitation, that to extend the meaning to any 
case not included in the words, the case must be shown 
to come within the same reason upon which the law- 
maker proceeded, not merely a like reason. 

United States vs. Freeman, 3 Howard, 556-565 


The department and court below went far beyond 
this rule, in holding that the act might be extended to 
embrace within section 12, all the officers of the army: 

In the case of reported officers, the legislature pro- 
ceeded upon the theory of an opportunity for defence. 
In case of supernumerary officers transferred from the 
active list to that condition by the President, and al- 
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lowed so to remain until January 1, 1871, no hearing 
or defence was contemplated by the legislature. In 
the one case a hearing and defence: in the other no 
‘hearing and no defence. 

It is a mistake to maintain that the same reason 
which assured to appellant a hearing and defense, with 
a view to determining his fitness, also permitted him 
to be deprived thereof. Yet to that point was the 
meaning of the law-maker extended when appellant’s 
name was withdrawn from before the board and he was 
held for transfer to the supernumerary list, and to that 
extent has the court below gone in sustaining that con- 
struction of the law. It amounted to legislation by the 
department, not the construction of an act of Congress. 
No warrant can be found for such action in law; it 
was without warrant of law and wholly void. 

Had Congress intended to vest in the President or in 
the Secretary of War the sole power of selecting officers 
to be mustered out, no board would have been directed. 
If the President or Secretary of War had authority to 
select from among the officers reported which should 
go before the board, he had authority to refuse to send 
any there; he had authority to transfer all officers re- 
ported to the supernumerary list if he had authority 
to transfer one, thus rendering the provisions of section 
11 nugatory. 

Following the rule laid down in Freeman’s case, the 
meaning of the act was very properly extended to 
whatever was in the line of the purpose of Congress, 
viz., to get rid of the poorer officers and retain the bet- 
ter, but not beyond or in opposition to that purpose. 
It must have been the same purpose, not even a like 
purpose. A reported officer may have been a very good 
one ; that was determinable by a hearing after report. 
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Congress foresaw that, and it was the purpose of Con- 
gress to retain such, and therefore the board was created 
to hear and determine the question of fitness, and the 
law protected the accused officer pending the determina- 
tion of that question, from assault in any other direc- 
tion, by inhibiting his muster out without a hearing. 

Whether or not it would have been competent for the 
President to transfer an officer to the supernumerary — 
list who had been reported to the board, given an oppor- 
tunity for defence, successfully defended himself against 
the accusation and stood acquitted by the board, is not 
within the-line of the present inquiry; the case is 
strictly confined to that of this appellant who was re- 
ported, whose name went legally before the board ; on 
that report the board had not acted and no opportunity 
for defence had been given, and pending action by the 
board and opportunity for defence, appellant was mus- 
tered out of the service. But in no case did the action 
of the Adjutant General of the Army in closing appell- 
ant’s case, in failing to give appellant notice, and a 
hearing before the board, remand him to the same 
position he occupied before report, or that he would 
have occupied had no report been made against him. 
As the very purpose of the transfer to the supernumer- 
ary list under section 12 was muster out, the President, 
or other executive officer acting for him, had no power 
to so transfer or muster appellant out while menaced 
by the accusation embraced in the report, before a 
hearing to show cause to the contrary. 

Referring again to the “Bill to reduce the number of 
officers in the Army of the United States, and for other 
purposes,” being House Bill No. 987, which was the orig- 
inal proposition laid before the legislature for a law 
disposing of the unassigned or supernumerary officers, 
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put which failed to pass, st will be found the full text 
of the ist section thereof was as follows : 


Be. ut enacted by the Senate and House of Rep- 
resentatives of the United States Amert 
gress assembled, That the Secretary of War be, 
and he 15 hereby authorized and to 
assemble 2. poard to consist of one Major General, two 

ac- 


e 

said board, a list of officers serving in, OF porne on the 
rolls of their respective departments, whether of the 
line or staff, who, by reason of inexperience, inefficien- 
cy; immoral conduct OF othef cause, have given evi- 


provided he shall approve said report, is hereby au. 
thorized to make and order such transfers, and, by and 
with the advice and consent of the Senate, to make 
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such appointments as he shall deem proper, of the offi- 
cers so recommended, to vacancies then existing in the 
line or staff, or which may occur within the space of 
six months thereafter, and all of the said officers who 
shall not bé so recommended by said board for transfer 
or appointment, shall, from and after the approval of 
said report by the President, be honorably mustered 
out of the army of the United States. And also all 
officers whose names are in the list so recommended by 


said board, who shall not be transferred or appointed 


as aforesaid by the President within said space of six 
months, shall, in like manner be honorably mustered 
out of the Army of the United States. 

Provided, That from and after the passage of this 
act, and until the end of said term of six months, no 
transfers or appointments shall be made except from 
the list so recommended to the President by said board. 


Congressional Globe, p. 1848, part 2, 2d session 
41st Cong. 


This section embraced all in the original bill, as in- 
troduced, which finally became the law, as embraced 
in the 11th and 12th sections of the act of July 15, 1870. 
It provided for a board and for a report and muster 
out of officers on active duty, as does the 11th section of 
the act under consideration, and also for transfers and 
appointments to vacancies upon the active list, and the 
honorable muster out of officers on the unassigned list 
who shall not be recommended for transfer or ap- 
pointment to the active list, as does section 12, but all 
this subject to the approval of the President. It was 


contemplated to be the duty of the board, as an er- 


parte proceeding, to examine into the military record, 
qualifications and general fitness of all officers of the 
army below the rank of Brigadier General, and to pass 
upon and recommend to the President for muster out, 
officers reported by commanding officers of depart- 


* 
——— 26 e ' 
* * ; — . 


21 


ments and chiefs of staff; and upon the approval by 
the President of the recommendations of the board he 
was authorized to make transfers and honorably muster 
out. 
Looking at this bill as originally introduced in con- 
nection with the 11th and 12th sections of the act of 
July 15th, 1870, the tendency of legislation, as the 
bill progressed toward an act, and finally became the 
law, was clearly to restrict and define the duties of the 
President and the Board, and protect officers reported, 
who might be unjustly reported, by assuring to such 
a hearing. To that end, as the legislative intent 
finally found expression in the act of July 15, 
1870, officers on the active list who were to 
be considered for honorable discharge, were seggregated 
into two classes: the one class being officers reported for 
cause ; the other, officers selected hy the President for 
transfer to the supernunerary list and muster out. 
The one embraced in the provisions of section 11 of the 
act, the other in those of section 12; the one reported 
for unfitness in the nature of an accusation, guaranteed 
an opportunity for hearing and defence, but absolutely 
subject to muster cut upon recommendation of the board 
convened to try the question of fitness for the service, 
without the possibility of the intervention of executive 
clemency; the other, wholly dependent upon executive 
srutiny, and subject to selection for transfer to a super- 
numerary list within a specified limit of time, and mus- 
ter out accurdingly. The act of report, of accusation, 
separated such officers so reported from all others, and 
constituted them a class distinct from those not so re- 
ported. The former were dealt with under section 11; 
the latter under section 12. In the former, executive 
authority was limited to muster out on recommendation, 
but mandatory on such recommendation; iu the latter, 
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the President was unlimited in selection for muster out 
by transfer to the supernumerary list, except by the 
inhibition to muster out reported officers not given a 
hearing. So that, while under the bill as originally in- 
troduced, the President may have been the sole agent of 
Congress in executing the legislative fiat, his powers 
and duties were limited by the IIth and 12th sections 
of the act as passed, to the honorable muster out of re- 
ported officers on recommendation of the board, and of 
Officers selected by him for transfer to the list of super- 
numeraries prior to January 1, 1871, and further limited 
by the inhibition imposed by the last clause of section 
11, against muster out of a reported officer without al- 
lowing such officer a hearing before the board. The 
modifications in the act as passed, from the bill as origi- 
nally prepared, can bear no other reasonable construction. 
Appellant’s muster out is exactly what was directed 
should not take place. 


APPELLANTS CASE UNDER THE Provisions OF SEcTION 12, 
Act Jury 15, 1870. 


Being reported, and inhibited from muster out with- 
out opportunity for defence, under section 11, he could 
not legally be mustered ont by transfer to a supernu- 
merary list, in the absence of such opportunity for de- 
fence; but especially could he not be so transferred to 
a supernumerary list after that list ceased to exist for 
the purpose of transfer, by express legislative enactment. 
Appellant does not contend, as is held by the Court below, 
that the President became Functus officio December 31. 
1870. It was not the official duty of the President that 
terminated December 31,1870, but the ofject or thing 
upon which that duty was to be exercised; That 
olject or thing was supernumerary officers, those 
on that date exceeding the number wanted; changes 
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in the persons constituting that list of officers 
had occurred under the law from time to time, from the 
date of the approval of the act of July 15, 1870. The 
President was authorized to add to and take from the 
list of supernumerary Officers ; “but if any supernumer- 
ary officer shall remain after the Ist day of January 
next (1871) they shall be honorably mustered out of the 
service,” &c. That fixed a limit upon the retention in 
office of any and all supernumerary officers, and specifi- 
cally pointed vut what should be done with such, or offi- 
cers remaining such, after January 1. 1871. Congress was 
not seeking to confer a privilege upon the President, or 
a benefit upon the officer. It was dealing with an exist- 
ing evil, a number of supernumerary officers of the army, 
and whether it was a benefit conferred upon the officer, 
or a damage by deprivation of his hitherto legal right 
to exercise an office and receive the emoluments attached 
thereto, was not necessarily in the mind of the leyisla- 
ture; dealing with that specific supernumerary list, a 
then existing evil, it provided for a shifting and change 
of officers who were included within it, up to a spe- 
cific date, giving a limited discretion to the President 
as to whom he might change from a condition of ac- 
tivity to one of non activity; from a condition of em- 
ployment to one of non-employment; from a condition 
of being wanted to that of exceeding the number wanted, 
and vice versa, y transfer to and from that list; but a 
specific date was fixed after which these particular su- 
pernumeraries should be mustered out of the service, 
and the existing evil should end That date was Janu- 
ary 1, not January 2, 1471, and the date at which the 
President was limited in adding to that supernumerary 
list from the active list was prior to January l, 1871, 
that is, December 31, 1870; and therefore the supernnu- 
merary Officers, such as were supernumerary on Sunday, 
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January 1, 1871, were to be mustered out of the service, 
and no other disposition could legally be made of them. 
But the President’s function with reference to the Act of 
Congress did not necessarily cease on that date, but his 
duty after that date was confined to the honorable must- 
er out and pay of officers supernumerary prior to the Ist 
day of January, 1871. It was incumbent upon him to 


muster out and pay officers supernumerary on January }, , 


1871; it was not within his authority to change the status 
of any such supernumerary officer after that date. 

The act herein construes itself. When the inten- 
tion of the legislature in enacting a law can be discovered 
from the language used, it should prevail. 


Brown vs. Barry, 3 Dall, 365. 
Minor vs Mechanics’ Bank, 1 Pet. 46 


When the meaning of the statute is plain, it is the duty 
of the courts to enforce it accordiny to its ubvious terms. 
In such a case there is ro necessity for construction. 

Thornley vs. United States, 113 U. S., 310. 


It therefore follows that the pretended transfer of 
appellant to the list of supernumeraries on January 2, 
1871, to take effect January !, 1871, was without legal 
authority and void; and that the pretended assignment 
of Lieut. Max Weisendorf from the supernumerary list 
vice appellant transferred to that list, was also without 
authority of law and void, as was also the pretended 
muster out of appellant under the same order, being 
General Order, No. 1, dated January 2, 1871. But the 
pretended order transferring appellant to the supernu- 
merary list did not reach him until February 
11, 1871, and there is no pretention that he had notice 
of his assault by report or transfer to the super- 
numerary list, prior to that date. It is therefore 
further submitted that it was not contemplated by the 
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terms of the act to transfer officers from the active to the 
supernumerary arm of the service by merely listing the 
names of the officers to be transferred. Tocarry out the 
reasonable intent of the act required a presidential order 
of transfer prior to Janzary 1, 1871, and prior to that 
date orders relieving the o.licer transferred to the sup- 
ernumerary list from active duty should have reached 
him at his post of duty. It is submitted that no trans- 
fer to the unassigned or supernumerary arm of the ser- 
vice was complete and effective until the officer affected 
was relieved from active duty Such transfer was con- 
templated by the act to be an actual, corporeal transfer 
from a condition of employment to one of non-employ- 
ment; to one in the condition exceeding the number 
wanted That could not be done in the order of things 
so long as appellant was actually employed on active 
duty So that whatever fell short of relieving him from 
active duty prior to January 1, 1871, fell short of placing 
him on the supernumerary list, and was short of the plain 
letter of the act Appellant wason duty until February 
11, 1871. The supernumerary list with which Congress 
dealt in the act of July 15, 1870, had then been out of 
existence for the purpose of transfer for one month and 
twelve days. * 


RECEIPT OF ONE YEAR’S PAY. 


This appellant was paid September 18, 1871, the year’s 
pay, provided for officers mustered out under the act of 
July 15, 1870, part of which ($117 95,) he was constrained 
to refund on the ground that he, beinga supernumerary 
officer, should have been pid at infantry rates only; 
this sum of $117.95 was not finally paid to him, till Feb- 
ruary 18, 1881; so that on the 18th of September, 1871; 
by far the greater part of the money received had been 
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actually earned and was then due appellant. He was in 
fact paid in advance but a trifling sum. 

Appellant had no notice of the accusztion in the form 
of a report having been made against him, and no notice 
or knowledge of the circumstances surrounding his dis- 
charge when he accepted his pay. He wis not in a posi- 
tion where he could have had such notice, unless specifi- 


cally given him; such notice cannot therefore be pre-- 


sumed ; his acceptance of the piy therefore e innot oper- 
ate as an estoppel concluding him from questioning the 
regularity of his discharge. 

An estoppel in pais in its typicil character is the 
effect of an indisputable admission arising from the fact 
that the party claiming it has been induced. by the 
action of the party against whom it is claimed, to change 
his position. 

For the application of the doctrine of equitable estop- 
pel there must generally be some intended deception in 
the conduct or declaration of the party to be estopped, 
or such gross negligence on his part as amounts to con- 
structive fraud, by which another has been misled to his 


injury. 
Brandt vs Virginia Coil Co., 93 U S R., 326. 


And again this Court has siid, in Kitchen vs. Duncan: 

“Anestoppel in pris cin be st up only by a person 
who has been misled to his injury’(96-U S., 659.) 

And again in Morgan vs Railroad Co: 

“The doctrine always presupposas error on one side 
and fault or fraud upon the other, and that it would be 
inequitable for the party against whom the doctrine is as- 
serted to take the advantage” (96 U S., 716) 

The appellant never by any act of his placed the 
appellee in a position where the doctrine of estoppel 
as herein laid down can be held against him in con- 
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nection with receipting for his pay. The facts point in 
a contrary direction. He did not receive his pay for the 
year 1871, until in September, 1871, nor all of it till 
April, 1881. It is a matter of which this court may 
take judicial notice that the pay of Ist Lieutenant 
of Cavalry is $1,600 per year. Appellant's circum- 
stances at the end of eight months may be fairly pre- 
sumed to have been so straitened as to operate in the 
nature of duress, constraining him to accept his salary on 
any terms he could get it. Avain, his voucher was made 
up for one year's pay, and that alone could be paid him 
by reason of the erroneous action of the Department in 
ordering his muster out The appellant by that act on 
the part of the appellee was constrained and misled 
into accepting his pay for a greater period than was act- 
ually due, and if estoppel were to operate in this case on 
either side it would be applicable in favor of appellant 
and against the United <tates, in concluding the appellee 
from setting up the acceptance of payment as an acqui- 
escence, on appellant’s part, in the regularity of his dis- 
charge. 

But doaprrtmantiul tian 121 the opinion of tha At- 
torney General hav. consiurrel in this view ina compar- 
wtively recent os. exactly similyr to aovallvit’s so far 
as the weeptanca of the one vetr’s pry afests it. That 
case was as follows: Cartrin iet enzinears were dis- 
charged under the act of Au ust 5, 1882, with a gratuity 
of a year's pay, as in the oe of o Hcers under the lIth 
and !12°h sections of the ast of July 15, 1870. The cases 
of Red grave and of Perkins, two of such cadet engineers, 
were brought against the United States bised uoon the 
allezed erroneons discharge by the ‘ecretary of the 
Navy of such engineers, under said act of August 5, 1882, 
This court sustained the opinion of the court below in 
holding the discharge of such cadets illezal. [See 116 
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U. S., 474.] The question then arose as to the status of 
such of the cadets as had accepted the one year’s pay, 
and thereupon an opinion of the Attorney General was 
sought by the Secretary of the Navy, and he, under 
date of March 6, 1886, (Mss. Opinions of tlie Attorney 
General) held that: “The acceptance or the non-accept- 
ance of the discharge and year’s pay, with or without 
protest, did not alter the legal status of any cadet engi-. 
neer who was designated and notified of his discharge 
as a surplus graduate under the erroneous construction 
of law.” Twenty-seven cadet engineers were restored to 
duty by General Orders No. 344 of the Navy Department, 
dated March 10, 1886, immediately following the above 


opinion of -the Attorney General, and based thereon- 


The same doctrine is applicable to appellant. 


APPELLANT IS NOT AFFECTED BY THE ERRONEOUS ASSIGNMENT 
OF WEISENDORF dice STREST, AND THE SUBSEQUENT NOMI- 
NATION AND CONFIRMATION OF WAINWRIGHT dice WEI- 
SENDORF. 


While General Order No. 1, dated January 2, 1871, 
purports to assign Ist Lieut. Max Weisendorf to the place, 
not to the office, made vacant by the erroneous transfer 
of appellant to the supernumerary list,no such assignment 
was in fact accomplished. The Official Army Register 
of 1870, (published by authority &c.,) to which reference 
has already been had, bears Max Weisendorf among the 
officers of Infantry unassigned [see p. 162, 2d name.] He 
was commissioned Ist Lieutenant of Infantry, April 21, 
1868. The same Register bears Harlow L. Street, (appel- 
lant) as a Ist Lieutenant on the active list, Ist Cavalry: 


‘ commissioned February 22, 1869,(see p. 39); the name of ap- 


pellant follows that of Grant on the Official Reyister for 
1870. On the Official Register for 1871, the year follow- 
ing, page 40, Weisendorf, who had in the interim been 
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assigned under General Orders, No. 1 of 1871, to the Ist 
Cavalry, holding his infantry commission, is borne ahead 
of Grant, as commissioned April 21, 1868. The actual 
relative places being appellant junior to Grant, while as 
assigned Weisendorf was placed ranking Grant. Wei- 
sendorf did not therefore in fact take the placeof appel- 
lant, but that of some other in advance of appellant, if 
he legally took any place, which is disputed. It cannot 
be maintained that he took the office of appellant,for Wei- 
sendorf was an /nfantry officer, while appellant was an 
officer of Cavalry; but he did not even take the place of ap. 
pellant on the Army Register. The place Weisendorf took, 
and the place of Grant, (both 1st Lieutenants,) must have 
been filled by nomination and confirmation before the 
place held by appellant on the official roster could have 
been reached as a vacancy. 

Weisendorf’scommission in Infantry, under which he 
was assigned, ranked appellant’s commission in Cavalry 
(see Official Army Registers heretofore cited,) ten months 
and nine days; Weisendorf was promoted two files in 
advance of any promotion appellant could have had. 
Promotion to the rank of Captain shall be made reg- 
imentally [Ariny Regulations, 1863, J 20.] No one can 
therefore undertake to say which of the many 2d Lieu- 
tenants who have been commissioned in the Ist Cavalry 
since appellant was commissioned a Ist Lieutenant, or 
whether either of them, would have been nominated by 
the President and confirmed by the Senate in the place 
of appellant, promoted to a Captain, if he had not been 
illegally removed f. om duty with his regiment. That 
belongs to the field of conjecture. 

But the rule laid down by this court in the case of 
Blake vs United States, (103 U. S., 227) respecting re- 
moval of officers of the Army by nomination of a suc- 
cessor by the President, and his confirmation by the Sen- 
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ate, does not contemplate the removal of a third party, 


a stranger to the record of nomination and confirmation 
This court has held in the case just cited, as follows: 
“It results that the appointment of Gilmore, with the 
advice and consent of the Senate, to the office held by 
Blake, operated in law to supercede the latter, who 
thereby, in virtue of the new appointment, ceased to be 
an officer of the Army.” It is submitted that under this 
rule, to work the removal of appellant by the appoint- 
ment and confirmation of Wainwright, he, Wainwright, 
must have been nominated and confirmed to the office 
of appellant by name, or by such other designation as 
would point specifically to the office held by appellant. 
There are, under the law, fourteen Ist Lieutenants in 
each cavalry regiment. Any designation to the office of 
appellant, other than by name, coupled with his rank, 
regiment, and arm of the service, would fail in describ- 
ing his office, and therefore fail in superceding him by 
appointment and confirmation of another thereto. But 
Wainwright was appointed and confirmed to the office of 
Weisendorf, an Infantry 1st Lieutenant, an entirely 
different office from that held, or ever held, by appel- 
lant. The position of Ist Lieutenant of the Ist U.S. 
Cavalry, being an Office within the meaning of the Con- 
stitution of the United States, could only be filled by 
nomination thereto by the President and confirmation 
of the Senate ; it could not be filled by assignment under 
an executive order; the authoriiy given to the President 
to fill vacancies in the active list by assignment from 
the list of supernumeraries, contemplated the filling of 
such vacancies by constitutional methods. It is not pre- 
tended Weisendorf was ever nominated and confirmed 
as Ist Lieutenant of the Ist U. S. Cavalry, and he never 
was in fact a st Lieutenant of the Ist U. S. Cavalry. 
Again, no vacancy existed in the office held by this 
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appellant prior to January 1, 1871; if no vacancy ex- 
isted, no transfer to such a vacancy could be legally 
made under the 12th section. Ifa vacancy in the grade 
of Ist Lieutenant existed in the regiment at all, prior 
to the Ist day of January, 1871, it was clearly not in the 
Office of this appellant, and Weisendorf never took 
the office of appellant by the pretended transfer un- 
der General Order No. 1 of 1871. The circumstances 
involving the erroneous or illegal pretended transfer of 
Weisendorf vice this appellant, followed by the ap- 
pointment and confirmation of Wainwright vice 
Weisendorf, cannot be held, under the rule in the Blake 
case, to supercede this appellant. ) 

The judgment of the court below should therefore be 
reversed, and judgment entered according to the prayer 
of appellant’s petition. 

J. M. VALE, 


Attorney for Appellant. 
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STATEMENT OF THE CASE. 


The statement of the case as set forth in the brief of 
appellant is not controverted. 


Under the opinion and judgment in the Hildeburn Case 
(13 C. Cls. R., 62) the claimant was without standing in 
the Court of Claims. 

It was conceded that the order of January 2, 1871, was 
in a degree irregular. It was conceded that the money 
was received under protest, and the validity of the order 
of January 2, 1871, was denied. 
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The opinion in the Hildeburn Case was afterward af- 
firmed by the same court ( Muryea v. The United States, 
17 C. Cls. R., 38). 

It is claimed that since the rendition of judgment in 
that case, the Attorney-General has held an opposite view 
in the case of cadet engineers discharged under the act of 
1882 (opinion of March 6, 1886). 

It is also urged that in Redgrave’s Case (29 C. Cis. R., 
226; 116 U.S. R., 474) the opinion rendered in Hilde- 
burn’s Case (supra) was overruled. 

Neither in the facts involved nor in the questions at 
issue is there any parallel between the naval cadet cases 
and the present case. 

The findings of fact show that Lieutenant Street, in 
pursuance of the provisions of the act of July 15, 1870, 
was reported as unfit for duty under the specific charge 
that he was “unfit for the proper discharge of his duties 
from other causes than injuries incurred or disease con- 
tracted in the line of his duties.” 

The matter was referred to the board convened in pur- 
suance of said act. 

Owing to the remoteness of the post at which claimant 
was stationed, his case, so far as the board was concerned, 
was considered closed, and the papers. returned by the 
board to the Adjutant-General of the Army. 

Action was then taken on his case under the provisions 
of section 12 of said act. (See General Order No. 1, on 
file, dated January 2, 1870.) 

Under the provisions of section 11 of said act it is con- 
tended in claimant’s brief that, Lieutenant Street’s name 
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having been reported to the board, he could not be legally 
mustered out by transfer to the supernumary list without 
allowing him a hearing before such board to show cause 
against it. 

Whilst as a matter of fact the name of Lieutenant Street 
was withdrawn from the board, and he was mustered out 
of the service under the provisions of section 12 of said act, 
it is submitted that the claimant misapprehended the force 
and effect of section 11. 

The board of officers was an ex parte advisory 
board, intended merely to assist the President in the 
unpleasant duty of reducing the Army by a process 
of weeding out the least efficient officers, and it was 
in no sense a court or quasi judicial tribunal. (Shere- 
burne vs. The United States, 16 C. Cls. R., 499); 
Duryea vs. The United States, 17 C. Cls. R., 24.) 


The President is not bound by the action of the board. 
(Duryea’s Case, supra.) 

The board of officers referred to in section 11 did not 
constitute a court-martial ; it had no power to try offenses 
or inflict penalties. 

Such board being simply advisory in its character, the 
President, at his option, might or might not invoke its 
aid. He might ask advice and then withdraw the request. 

This was done in Street’s case. The advice of the board 
was dispensed with. By its non-action the President was 
deprived of no power he otherwise possessed. Street was 
in the same position as he would have been had his case 
never been presented to the board. 

Without reference to section 11 of said act of 1870, 
under the provisions of section 12 of said act the Presi- 
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dent was “authorized to transfer officers from the regi- 
ments of cavalry, artillery, and infantry to the list of 
supernumeraries.” It was not required by said section 
that any specific charges should be made against the offi-· 
cers so transferred. Congress declared that the number 

of officers of the Army should be reduced, and gave the 
power to do so to the President. 

Under the provisions of section 11 he could, upon the 
recommendation of the board of officers therein provided, 
muster an officer out of the service forthwith. Under the 
provisions of section 12 of the act, he could transfer certain 
officers to the supernumerary list. Lieutenant Street was 
not mustered out under the prov'sions of section 11. His 
case was not heard by the board. He was placed on the 
supernumerary list, by order of the Secretary of War, De- 
cember 31, 1870. He was mustered out under the clause 
in section 12 of said act relating to the mustering of 
supernumerary officers out of the service. 

The proceedings in the present suit were regular. The 
transfer of Strect to the list of supernumeraries was (not- 
withstanding formal order of January 2, 1871) actually 
made and order signed by the Secretary of War Decem- 
ber 31, 1870. 

Whether the order was in the first instance regular or 

not, its legality has been repeatedly recognized by Con- 
gress. 
Act of March 3, 1875 (18 Stat. L., 497). Section 2 
of said act refers to “any person who was mustered out 
as a supernumerary officer of the Army with one year’s 
pay and allowances” under said act of 1870. 
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Act April 8, 1878, for the relief of John A. Darling. 
(20 Stat. L., 35.) 

Act February 25, 1879, to authorize the restoration of 
Michael O’Brien to the rank of first lieutenant in the 
Army (20 Stat. L., 321). 

Act March 3, 1879, for relief of Philip W. Stanhope 
(20 Stat. L., 354). 

Act for relief of Redmond Tully (21 Stat. L, 510). 

It will be observed by reference to the order of Feb- 
ruary 2, 1871, that Capt. John A. Darling, First Lieut. 
Michael O’Brien, Capt. Philip W. Stanhope, and First 
Lieut. Redmond Tully were all transferred, by virtue of 
such order, to the list of supernumeraries. 

It will also be observed by reference to said acts, that 
any pay by virtue of first service is in all cases prohibited. 

Assuming the order of January 2, 1871, mustering 
Lieutenant Street out of the service, to have been irreg- 
ular and non-operative, the appointment of First Lieu- 
tenant Max Wesendorff by the President, with the ap- 
proval of the Senate, to fill the vacancy, would operate as 
a removal of claimant and sever his connection with the 
Army. 

From the organization of the Government, under 
the present Constitution, to the commencement of the 
recent war for the suppression of the rebellion, the 

wer of the President, in absence of statutory regu- 
ations, to dismiss from the service an officer of the 
Army or Navy, was not questioned in any adjudged 
case, or by any department of the Government. 


* * * Our conclusion is that there was no pur- 
pose by the fifth section of the act of July 13, 1866, 
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to withdraw from the President the power, with the 
advice and consent of the Senate, to supersede an 
officer in the military or naval service by the appoint- 
ment of some one in his place. (Blake vs. The United 
States, 103, U. S. R., 227.) 


In 1789 Congress affirmed the power of removal in the 
President alone. This power in the President has never 
been questioned since either in the civil or military offices. 
(Gratiot’s Case, 1 C. Cls. R., 258.) 

After dismissal by the President the office becomes va- 
cant, and can only be filled by appointment by the Presi- 
dent, confirmed by the Senate. 

In the earlier cases in the Court of Claims, the power of 
the President to revoke the order, when made by mistake 
or under a misapprehension as to the facts, was recognized. 
(Smith vs. United States, 2 C. Cls. R., 206; Winter vs. 
United States, 3 C. Cls. R., 137; Reynolds vs. United 
States, 3 C. Cls. R., 198; Barnes vs. United States, 4 C. 
Cls. R., 217.) 

In subsequent cases the above decisions have been ex- 
plained. 

In Montgomery vs. United States (5 C. Cls. R., 94), it 
was held that the power of the President to revoke the 
order was limited, viz: Not to exceed the number of quar- 
termasters fixed by law; nor to restore to an officer who 
has been dismissed the service, by revoking the dismissal, 
the pay which has rightfully been paid his successor. 

In Mimmack v. United States (10 C. Cls. R., 584) it 
was held that if the resignation of an officer was accepted 
by the President, the official relation of such officer to 
the Army was severed, only to be re-established by a re- 
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appointment approved by the Senate. The order of the 
President revoking the acceptance could not effect a res- 
toration. Mimmack’s Case, (supra, ) was affirmed by the 
Supreme Court (97 U. S. R., 426). 

Since the decision in the Mimmack Case it has been re- 
peatedly decided that when, for any reason, an officer of 
the Army or Navy loses his position, nothing short of a 
new appointment, confirmed by the Senate, can have the 
effect of restoring him to the office. (Opinion Atty. Gen’l 
Evarts, 12 Ops., 555; Dubarry’s Case, 4 Ops., Atty. 
Gen’l, 603; Bennett’s Case, 19 C.Cls. R., 379; McEtrath’s — 
Case, 12 C. Cls. R., 584, 102 U.S. R., 12,426; DMiller’s 
Case, 19 C. Cls. R., 338; Badeau’s Case, 15 Ops. Atty. 
Gen’l, 407; Blake’s Case, 14 C. Cls. R., 462; 103 U. 8. 
R., 227; Montgomery’s Case, 19 C. Cls. R., 370; Bennett's 
Case, 19 C. Cls. R., 379; Palen’s Case, 19 C. Cls. R., 
389; Me Blairs Case, 19 C. Cls. R., 528; Vande- alice s 
Case, 19 C. Cls. R., 480; Corson's Case, 17 C. Cls. R., 
344; 114 U.S. R., 619.) 

The right of the President to remove an officer of the 
Army and want of power to re-establish him in his position 
without a new appointment, approved by the Senate, is 
therefore established by decisions of this court and the 
Supreme Court. 

It follows that a new appointment to the place of an 
officer of the Army or Navy supersedes such officer; is 
equivalent to a dismissal ; removes him from office, and 
severs his connection therewith. (Blake vs. United States, 
10C. Cls. R., 584; 47 U. S. R., 496; McElrath vs. United 
States, 12 C. Cls. R., 201; 102 U. S. R., 426.) 
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XI. 


Assuming the muster-out of Lieutenant Street under 
said order of January 2, 1869, to have been irregular, he 
should have protested against such action of the President 


within a reasonable time. 

The petitioner in this case received his one vear’s pay 
and allowance not only without protest, but entered into 
a controversy with the accounting officers (decided in his 
favor) as to the amount due him under the order. He 
thereby recognized and assented to the action of the Pres- 
ident in mustering him out of the service. He accepted 
another position under the Government. IIe has not 
since that time held himself in readiness to render serv- 
ice. IIis present demand was made after the lapse of 
many years. ; 

Even with a just claim, the application for relief must 
be made within a reasonable time. (Newton vs. United 
States, 18 C. Cls. R., 435.) 

Joun B. Corton, 
Assistant Attorney-General. 
F. P. DEWEEs, 
Assistant Attorney. 
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CALVIN R. CORBIN ET AL., &C., vs. w. J. GOULD ET AL. &c. 1 


a No. 2974. 


In the Circuit Court of the United States, Eastern District of Michi- 
gan. In Equity. 
Cal R. Connix et al., Complainants, — — of 


rs. 
Watrter J. Gourp et al., Defendants. Trade-Mark. 


Percy L. Shuman, solicitor for complainants; Dickinson, Thur- 
ber & Hosmer, solicitors for defendants. 


1 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. 


Cavin R. Connix et al. 
bn Equity. 


v8. : 
WALTER J. GOULD et al. 
Bill of Complaint. (Filed Sept. 24, 1885.) 


To the judges of the circuit court of the United States in and for the 
eastern district of Michigan, in chancery sitting: 


Calvin R. Corbin and Horatio N. May, copartners, doing business 
under the firm, name and style of Corbin, May & Company, of Chi- 
„in the ‘State of Illinois, and citizens of the State of Illinois, 
bring this their bill of — 1 against Walter J. Gould, Edward 
Telfer, David D. Cady, and L. F. Thompson, copartners, doing busi- 
ness under the firm name and style of W. J. Gould & Company at 
— erty of Detroit, in the State of Michigan, citizens of the State of 
ichigan. 
(1.) And thereupon your orators complain and say that they are 
the owners of a trade-mark used in commerce with foreign 
2 nations and are domiciled in the United States, and that they 
have been engaged for over six years in the business of buy- 
ing, manufacturing, preparing, and shipping to the United States 
and selling in the United States and elsewhere a particular quality 
of uncolored, pan-dried tea, of which your orators, as copartners of 
one Granville S. Ingraham, under the firm name and style of Ingra- 
ham, Corbin & May, were the first and exclusive manufacturers and 
the first and exclusive importers and wholesale dealers in the United 
States; that during this entire period your orators have faithfully 
endeavored, by all lawful and honorable means, to acquire and 
enjoy an extended and desirable reputation fur their tea, and to this 
ave devoted and employed their skill, time, experience, and 
energies, as well as expended large sums of money, amounting in 
the aggregate to many thousands of dollars; that they have annu- 
ally manufactured and imported into the United States and solid 
during and since the year 1879 not less than six thousand — 
of their tea, aggregating more than four hundred thousand pounds 
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annually; that by reason of your orators’ efforts, as aforesaid, their 
tea has * been widely and favorably known and large profits 
have accrued to your orators, chiefly as a result of their reputation 
thus established and maintained, and especially on account of the 
reputation of your orators’ tea, which has been for many years and 
is at present exposed to sale by your orators and their customers 
and agents in many of the chief cities and towns of the United 
States, and which has been and is at present generally known and 
sold as a standard article in the market in the chief and important 
cities and towns of the United States, and particularly in the chief 
and important cities and towns of the State of Michigan. 
3 (2.) And your orators further show unto your honors that 
they are now about to receive from Japan importations of 
their tea, aggregating about four hundred and eighty thousand 
pounds, for sale in the United States and elsewhere, and that they 
will offer said tea for sale in the usual manner. 

(3.) And your orators further show unto your honors that said 
particular tea so purchased, manufactured, and prepared by your 
orators was introduced into the American market by your orators 
as aforesaid about the year 1879, and became generally known as 
and sold under the designation of “Tycoon tea,” that word “ Tycoon” 
being properly attached to the packages or cases and coverings in 
which your orators’ tea is imported and offered for sale; that by ex- 
tensive M advertising and publishing said particular tea, by means 
of circular and otherwise throughout the United States, very large 
sales thereof were speedily made in the various markets of the United 
States, including the cities and towns of the State of Michigan, with 
increasing profit, amount of sales, and success until the time when 
invaded by the defendants, as hereinafter mentioned. 

(4.) And your orators further show unto your honors that, in or- 
der to more clearly identify your orators’ manufacture or preparation 
of said particular tea, and the more clearly to prevent the same from 
being mistaken for the manufacture or preparation of others, your 
orators, in the year 1879, caused the packages, cases, or coverings of 
such particular tea prepared and manufactured and sold by your 
orators to be stamped, printed, or marked with the word “ Tycoon,” 
designed and used from thence hitherto as the exclusive mark and 
designation of your orators’ manufacture and as your orators’ adopted 

trade-mark, one of which packages, cases, or coverings your 
4 orators — here into court, annexed to this your orators’ 

bill of complaint, making it part thereof, and marked “Sched- 
ule A,” reference being thereto had for greater certainty. 

(5.) Your orators further show unto your honors that such mark, 
stamp, or designation has become known as from that time unto 
the present used by your orators to designate the manufacture by 
your orators of such particular so-called “Tycoon tea;” and your 
orators further show and state that the said last-mentioned stamp or 
mark was so adopted and applied first by your orators as aforesaid 
as their trade-mark as aforesaid, and that the same, as your orators 
verily believe, had never before been used upon packages of tea or 
otherwise, either as by your orators employed or in such close re- 
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seinblance thereto as to mislead the public or others, and that said 
Granville S. Ingraham, on or about the 10th day of April, 1884, sold, 
transferred, and conveyed unto your orators all of his right, title, and 
interest in and to all of the assets, property, goods, and effects of the 
said copartnership, including all of his right, title, and interest in 
and to said trade-mark word Tycoon of Ingraham, Corbin & May, 
and that your orators alone have, and no other person or persons 
have now or at any time since the adoption thereof by your orators 
as a trade-mark as aforesaid had, any right to use the same in the 
manner and for the purpose shown as aforesaid. 

(6.) And your orators further show unto your honors that, for the 
purpose of obtaining protection for the exclusive right in and to their 
aforesaid lawful trade-mark, the said Ingraham, Corbin & May, so 
being the first to adopt and apply the said word Tycoon as a trade- 

mark as aforesaid, and being the owners of said trade-mark 
5 used in commerce with foreign nations, and being domiciled 

in the United States, in pursuance of the act of Congress in 
such case made and provided, did, on the 21st day of November, 
1881, deposit in the Patent Office at Washington the said above-de- 
scribed trade-mark for registration ; that the copy of the said trade- 
mark so deposited was accompanied by the statement required by 
said act and the declaration under the oath of your orator, Horatio 
N. May, to the effect that the parties claiming protection for the said 
trade-mark, to wit, your orators, had a right to the use of the same, 


and that no other person or corporation had the right to such use, 


either in the identical form or having such near resemblance thereto 
as might be calculated to deceive, and that it is used in commerce 
with Japan and British North America, and the description and 
fac-similes presented for record were true copies of the trade-mark 
— to be protected ; and your orators having made the payment 
f the fee of twenty-five dollars in the same manner and for the same 
urposeas is — for patents, and having complied with the regu- 
ations in such cases prescribed by the Commissioner of Patents, 
und in all respects complied with the act of Congress in such case 
made and provided, such proceedings were thereupon had that on 
the.twenty-seventh day of December, in the year one thousand eight 
hundred and eighty-one, the said trade-mark before mentioned was 
registered and recorded by the then Commissioner of Patents of the 
United States; and a certificate thereof, under the seal of the Patent 
Office of the United States, was issued and delivered to your orators, 
and whereby protection was secured to your orators for the said 
trade-mark for the period of thirty years from the said twenty- 
6 seventh day of December, in the year eighteen hundred and 
eighty-one, aforesaid, as by the said original certificate or 
duly authenticated copy thereof in court to be produced will more 
fully and at large appear, a copy of such certificate being hereto an- 
nexed and making part of this your orators’ bill of complaint and 
marked “Schedule B,” reference being thereto had for greater cer- 
tainty. 
(7.) And your orators further show unto your honors that, 
as your orators are informed and believe, the defendants herein, 
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annually ; that by reason of your orators’ efforts, as aforesaid, their 
tea has * been widely and favorably known and large profits 
have accrued to your orators, chiefly as a result of their reputation 
thus established and maintained, and especially on account of the 
reputation of your orators’ tea, which has been for many years and 
is at present exposed to sale by your orators and their customers 
and agents in many of the chief cities and towns of the United 
States, and which has been and is at present generally known and 
sold as a standard article in the market in the chief and important 
cities and towns of the United States, and particularly in the chief 
and important cities and towns of the State of Michigan. 


3 (2.) And your orators further show unto your honors that. 


they are now about to receive from Japan importations of 
their tea, aggregating about four hundred and eighty thousand 
pounds, for sale in the United States and elsewhere, and that they 
will offer said tea for sale in the usual manner. 

(3.) And your orators further show unto your honors that said 
particular tea so purchased, manufactured, and prepared by your 
orators was introduced into the American market by your orators 
as aforesaid about the year 1879, and became generally known as 
and sold under the designation of Tycoon tea,” that word “Tycoon” 
being properly attached to the packages or cases and coverings in 
which — orators’ tea is imported and offered for sale; that by ex- 
tensively advertising and publishing said particular tea, by means 
of eireular and otherwise throughout the United States, very large 
sales thereof were speedily made in the various markets of the United 
States, including the cities and towns of the State of Michigan, with 
increasing profit, ammount of sales, and success until the time when 
invaded by the defendants, as hereinafter mentioned. 

(4.) And your orators further show unto your honors that, in or- 
der to more clearly identify your orators’ manufacture or preparation 
of said particular tea, and the more clearly to prevent the same from 
being mistaken for the manufacture or preparation of others, your 
orators, in the year 1879, caused the packages, cases, or coverings of 
such particular tea prepared and manufactured .and sold by your 
orators to be stamped, printed, or marked with the word “ Tycoon,” 
designed and used from thence hitherto as the exclusive mark and 
designation of your orators’ manufacture and as your orators’ adopted 

trade-mark, one of which packages, cases, or coverings your 
4 orators — here into court, annexed to this your orators’ 

bill of complaint, making it part thereof, and marked “Sched- 
ule A,” reference being thereto had for greater certainty. 

(5.) Your orators further show unto your honors that such mark, 
stamp, or designation has become known as from that time unto 
the present used by your orators to designate the manufacture by 
your orators of such particular so-called “Tycoon tea;” and your 
orators further show and state that the said last-mentioned stamp or 
mark was so adopted and applied first by your orators as aforesaid 
as their trade-mark as aforesaid, and that the same, as your orators 
verily believe, had never before been used upon packages of tea or 
otherwise, either as by your orators employed or in such close re- 
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semblance thereto as to mislead the public or others, and that said 
Granville S. Ingraham, on or about the 10th day of April, 1884, sold, 
transferred, and conveyed unto your orators all of his right, title, and 
interest in and to all of the assets, property, goods, and effects of the 
said copartnership, including all of his right, title, and interest in 
and to.gaid trade-mark word Tycoon of Ingraham, Corbin & May, 
and that your orators alone have, and no other person or persons 
have now or at any time since the adoption thereof by your orators 
as a trade-mark as aforesaid had, any right to use the same in the 
manner and for the purpose shown as aforesaid. 

(6.) And your orators further show unto your honors that, for the 
purpose of obtaining protection for the exclusive right in and to their 
aforesaid lawful trade-mark, the said Ingraham, Corbin & May, so 
being the first to adopt and apply the said word “ Tycoon ” as a trade- 

mark as aforesaid, and being the owners of said trade-mark 
5 used in commerce with foreign nations, and being domiciled 
in the United States, in pursuance of the act of Congress in 
such case made and provided, did, on the 21st day of November, 
1881, deposit in the Patent Office at Washington the said above-de- 
scribed trade-mark for registration ; that the copy of the said trade- 
mark so —— was accompanied by the statement required by 
said act and the declaration under the oath of your orator, Horatio 
N. May, to the effect that the parties claiming protection for the said 
trade-mark, to wit, your orators, had a right to the use of the same, 
and that no other person or corporation had the right to such use, 
either in the identical form or having such near resemblance thereto 
as might be calculated to deceive, and that it is used in commerce 
with Japan and British North America, and the description and 
fac-similes presented for record were true copies of the trade-mark 
— to be protected ; and your orators having made the payment 
f the fee of twenty-five dollars in the same manner and for the same 
urpose as is — for patents, and having complied with the regu- 
ations in such cases prescribed by the Commissioner of Patents, 
and in all respects complied with the act of Congress in such case 
made and provided, such proceedings were thereupon had that on 
the.twenty-seventh day of December, in the year one thousand eight 
hundred and eighty-one, the said trade-mark before mentioned was 
registered and recorded by the then Commissioner of Patents of the 
United States; and a certificate thereof, under the seal of the Patent 
Office of the United States, was issued and delivered to your orators, 
and whereby protection was secured to your orators for the said 
trade-mark for the period of thirty years from the said twenty- 
6 seventh day of December, in the year eighteen hundred and 
eighty-one, aforesaid, as by the said original certificate or 
duly authenticated copy thereof in court to be produced will more 
fully and at large appear, a copy of such certificate being hereto an- 
nexed and making part of this your orators’ bill of complaint and 
marked “Schedule B,” reference being thereto had for greater cer- 
tainty. 

(7.) And your orators further show unto your honors that, 

as your orators are informed and believe, the defendants herein, 


4 CALVIN R. CORBIN ET AL., &C., VS. 


Walter J. Gould, Edward Telfer, David D. Cady, and L. F. Thomp- 
son, confederating with divers other persons in different parts of the 
United States since the said word Tycoon“ was applied by your 
orators as their trade-mark, and since the date of such registration 
of the same asa trade-mark as aforesaid, with full knowledge of 
your orators’ rights and in violation thereof, without your orators’ 
consent, and with the intent fraudulently to divert to themselves the 
trade enjoyed by your orators in the manufacture or preparation 
and sale of such particular tea, have made and sold and put upon 
the market in the city of Detroit and elsewhere large quantities of 
tea in packages or cases in size, shape, outer color, and appearance 


like those of your orators, and have stamped or printed or marked 


the word “ Tycoon” in imitation of your orators’ said trade-mark on 
such packages or cases or coverings, which imitation and copy by 
the said defendunts is calculated and intended to deceive and mis- 
lead the public and the casual observer into the belief that said 
packages and cases or coverings, facings or labels, were those of 
your orators, and thereby to pass said goods and tea of said W. J. 
Gould & Company off upon buyers as the goods and tea of your 
orators’ manufacture or preparation and sale, and thus universally 
to appropriate the reputation, good-will, and trade of your 
orators. 
7 (8.) And your orators further show unto your honors that 
they bring now here into court and annex to this their bill 
of complaint and make part thereof one of the packages or cases or 
coverings, facings, or labels so sold and put upon the market by the 
said defendants, of the same general appearance, size, form, color, 
and ornamentation as the 22 — cases, and coverings of your 
orators, and having the word “ Tycoon ” distinctly marked, printed, 
or stamped thereon in the same manner and ww A of those of your 
~— and your orators annex the same hereto, marked Schedule 

(9.) And your orators further show unto your honors that the 
packages, cases, or coverings of the said defendants, when opened, 
are found to contain tea of a different kind and quality but of the 
same general appearance and descriptive —— as that of your 
orators; but your orators aver that the tea of the defendants is, in 
fact, a spurious article, the sale of which upon the market as and 
for the particular tea of your orators, by reason of the aforesaid 
imitation by the defendants of the label or trade-mark of your ora- 
tors and the appropriation of the word “Tycoon,” is a great injury 
to the reputation and sale of the genuine article in the hands of 
your orators and their customers. 

(10.) And your orators further show unto your honors that the 
aforesaid acts of the defendants are in fraud of the rights of your 
orators, and by means thereof your orators have been deprived. of 
great gains and profits of sale of their genuino tea and have been other- 
wise greatly damnified and injured, the precise amount of which 
damage your orators have not been able as yet fully to ascertain ; 

but vour orators verily believe and therefore state that the 
8 same will far exceed the sum of $10,000; and, further, that 


| 
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the said defendants are now using the aforesaid spurious imi- 
tations, facings, or labels with the word “ Tycoon ” stamped, printed, 
or marked thereon upon tea and threaten to continue so to do, to 
the great injury of your orators. 

To the end, therefore, that the said defendants may, if they can, 
show why your orators should not have the relief herein prayed, 
and mhy (but without oath, an answer upon oath being hereby ex- 
ywressly waived) and according to the best and utmost of their 
— edge a full, true, and perfect answer make to all and singular 
the premises, and that they * be decreed to account to your ora- 
tors for all the profits which they may have made by the sale of 
their said fraudulent imitation of your orators’ trade-mark as afore- 
said, and all the profits which your orators would have made on the 
sale of their genuine tea but for the said infringing acts of the de- 
fendants, and also the damages suffered by your orators from such 
unlawful piracy by the defendants, and that the said defendants 
may be perpetually enjoined and restrained by the deeree and injunc- 
tion of this court, either individually or in connection with other per- 
sons or as agents for such other persons, from further use or imitation 
of your orators’ trade-mark or their, the said defendants’, packages, 
cases, — facings, or labels of tea, and that your orators 
may have such other and further relief, and either or both, as equity 
shall require and to your honors shall seem meet— 

May it please your honors to grant unto your orators a writ of 
injunction conformable to the prayer of this bill until the further 
order of the court pending this suit, and also a writ of subpœna 

directed tothe said Walter J. Gould, Edward Telfer, David D. 
9 Cady, and L. F. Thompson, defendants herein, commanding 

them, on a certain day and under a certain penalty, to be 
and appear before your honors in this honorable court, and then 
and there to answer under this bill and to abide by and perform 
such decree as the court shall make in the premises. 

And your orators will ever pray, etc. | 

(Signed) CALVIN R. CORBIN. 
(Signed) HORATIO N. MAY. 


SHUMAN & DEFREES, 
Solicitors for Complainanis. 
P. L. W 


Unitep STATES OF AMERICA, 1 
Northern District of Illinois, Cook County, S 


Calvin R. Corbin, being duly sworn, deposes and says that he has 
read the foregoing bill of complaint, signed by him and Horatio N. 
May, and knows the contents thereof, and that the same is true of 
his own knowledge except as to the matters which are therein stated 
on information and belief,and asto those matters he believes thesame 
to be true; and he verily believes Ingraham, Corbin and May to 
have been the first to adopt and use the word “ Tycoon” as and for 
a trade-mark, and that Corbin, May & Co., complainants in the fore- 
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going bill of complaint, are the sole owners of said trade-mark word 
“ Tycoon.” 


(Signed) CALVIN R. CORBIN. 
— and sworn to before me this 21st day of September, 
1885. 
[SEAL.] (Signed) D. A. CAMPBELL, 
, Notary Public. 
10 SCHEDULE “A.” 
TRADE - or MARK. 
|\<TYCOON 
TEA 


TL OS NM 


| No. C 
CHOICEST GARDEN PICKINGS SPRING LEAF 


JAPAN TEA 


——— — — ee oe eee eee 


ScHEDULE “ B.” 


Tue Unirep STATES OF AMERICA. 
No. 9952. 


To all to whom these presents shall come: 


This is to certify that by the records of the United States Patent 
Office it appears that Ingraham, Corbin & May, of Chicago, IIIinois, 
did, on the 21st day of November, 1881, deposit in said office for 

for registration fac-similes of a certain trade-mark for tea, and 
11 the date of the receipt thereof was duly noted and recorded ; 

that on the 21st day of November, 1881, they deposited there- 
with a statement and a written declaration, under the oath of Horatio 
N. May, a member of said firm, copies of all of which are hereto an- 
nexed; and the said firm having made the payment of a fee of 
twenty-five dollars and complied with the regulations in such cases 
prescribed by the Commissioner of Patents, and in all other respects 
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complied with an act of Congress approved March 3, 1881, entitled 
“An act to authorize the registration of trade-marks and protect the 
same,” the said fac-similes, statement, and declaration were duly re- 
corded and the said trade-mark has been duly registered in the said 
Patent Office this 27th day of December, one thousand eight hun- 
dred and eighty-one, and protection therefor will remain in force 
for thirty years from said date unless sooner terminated, in accord- 
ance with section 5 of said act. 

In testimony whereof the seal of the Department of the Interior is 
hereto affixed this twenty-seventh day of mber, 1881, and of the 
Independence of the United States the one hundred and sixth. 

Given under my hand at Washington, D. C. 


[SEAL. ] V. D. STOCKBRIDGE, 
Acting Commissioner of Patents. 


12 TRADE-MARK. 


INGRAHAM, CORBIN & MAY. 


THA. 
No. 8,952. ReoistereD Dec. 27, 1881. 
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Usitep States Patent OFFICE. 
INGRAHAM, CoRnix & May, of Chicago, IIlinois. 
Trade- Mark for Tea. 


Statement and declaration of trade-mark No. 8952, registered De- 
cember 27, 1881; application filed November 21, 1881. 


Statement. 


To all whom it may concern: 
Be it known that we, Ingraham, Corbin & May, copartners, 
13 _—citizensof the United States, residing at Chicago, in the county 
of Cook and State of Illinois, and doing business as importers 
of and wholesale dealers in groceries at Nos. 87 and 89 Michigan 
avenue, in said city, have adopted for our use a trade-mark for the 
Tycoon tea, of which the following is a full, clear, and exact speci- 
fication : 

Our trade-mark. consists of the letters and words and arbitrary 
symbols “The Tycoon Tea, I. C. & M., C., Japan Tea,” ornamental 
scroll border, transverse diamond shape. These have generally been 
arranged as shown in the accompanying fac-simile. The design is 
a square figure formed by a scroll border, within which and at the 
top is a transverse diamond shape in blue ink, containing within it 
the words “The” at the top and “Tea” at bottom, between which 
words and lengthwise of the diamond is the word “Tycoon” in or- 
namental letters, all of the words The Tycoon Tea being printed 
in blue ink; within the square, as described and beneath the dia- 
mond shape, the letters “I. C. & M.“ from left to right across the 
middle of the square ; immediately beneath the letter or symbol 
“&,” as described, the letter C,“ and across the bottom of the 
square, as described, the words or letters Japan Teu within the 
border. The border and the letters or words “I. C. & M., C., Japan 
Tea are printed in black ink upon a white ground; but the design 
may be printed in any different colors from those described in this 
statement, and the letters or words I. C. & M., C., Japan Tea” may 
be omitted or they may be partly omitted and partly changed as to 
their position within the square without materially altering the char- 
acter of our trade-mark, the essential features of which are the sym- 

bol of a diamond and the arbitrarily selected word “ Tycoon.” 
14 This trade-mark we have used continuously in our business 
since June 1, 1879. 

The class of merchandise to which this trade-mark is appropriated 
is a particular quality of uncolored —— ten, of which we were 
the first and exclusive importers and wholesale dealers in the United 
States, and the particular description of goods comprised in such 
class on which we use the said trade-mark is the Tycoon tea. 

It has been our practice to attach the said trade-mark to all pack- 
ages containing the Tycoon tea by — the printed design above 
described upon the outside of the chest, caddy, or package. 


Ge 
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The trade-mark is also used as a portion of the advertisement of 
our trade or business upon letter and bill heads and circulars, sub- 


stantially as described. 
INGRAHAM, CORBIN & MAY. 


Declaration. 
StaTH, OF ILLINOIS, } ome 
County of Cook, 


Horatio N. May, being duly sworn, deposes and says that he is a 
member of the firm of Ingraham, Corbin & May, the applicants 
named in the foregoing statement; that he verily believes that the 
foregoing statement is true; that they have at this time a right to 
the use of the trade-mark therein described; that no other person, 
firm, or corporation has the right to such use, either in the identical 
form or in any such near resemblance thereto as might be calculated 
to deceive; that it is used in commerce with Japan and British 

North America ; that the description and fac-simile presented 
15 for record truly represent the trade-mark sought to be regis- 
tered, and that they are citizens of the United States. 
HORATIO N. MAY. 


Sworn and subscribed before me, a notary public in and for the 
county aforesaid, this 8th day of November, 1881. 
[L. s.] P. L. SHUMAN, 
Notary Public. 
ScHEDULE C.“ 


75 Les. Ne r. 


ON . 
40 CRS 
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JAPAN THA 


SUNDRIED GARDEN PICKED. 
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IMPORTED BY 


W. J. GOULD & OO. 
DETROIT, MICH. 


— — — — —— — — — — — 


L[Norz.—Schedule C“ is of a different color from Schedule A,“ in that the 
words Tycoon Chop are in gilt and the ground of the facing is red, slightly water- 
marked with gilt.] 
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16 Security for costs. 


Circuit Court of the United States for the Eastern District of Michi- 
gan. In Equity. 


CALVIN R. Conni et al. 


vs. bya 2974. 
WALTER J. Goutp et al. 

I hereby acknowledge myself security for the payment of all costs 
for which the complainants may become liable in the above-entitled 
suit. : 
Dated Sept. 24th, 1885. 
SHUMAN & DEFREES. 
CHAS. B. HULL. 


Endorsed: No. 2974. Circuit court of the United States for the 
eastern district of Michigan. Calvin R. Corbin et al. vs. Walter J. 
Gould e al. Security for costs. Filed in clerk’s office Sept. 24th, 
1885. Jno. Graves, dep’y clerk. 


17 Subpeena, with Proof of Service. 


Circuit Court of the United States of America for the Sixth Circuit 
and Eastern District of Michigan, Sitting in Chancery 


The President of the United States of America to Walter J. Gould, 
Edward Telfer, David D. Cady, and L. F. Thomp- 
[SEAL. SUBPCENA.] son, of Detroit, Michigan, of the firm of W. J. 
Gould & Co., who are citizens of the State and 

residents of the eastern district of Michigan : 


You are hereby commanded to be and appear in the circuit court 
of the United States of America for the sixth circuit and eastern dis- 
trict of Michigan, sitting in chancery, before the judges thereof, at 
the district court room, in the city of Detroit, on the first Monday 
of November next ensuing, then and there to answer unto a bill of 
complaint exhibited against you, as defendants, by Calvin R. Corbin 
and Horatio N. May, of Corbin, May & Co., of Chicago, IIIs., & who 
are citizens of the State of Illinois, as complainants; and this you 
shall in nowise omit under the penalty of one thousand dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this twenty-fourth day of September, in 
the year of our Lord one thousand eight hundred and eighty-five, 
and of the Independence of the United States the one hundred and 


tenth. | 
WALTER S. HARSHA, Clerk, 
By JNO. GRAVES, Dep’y Clerk. 


MEMoRANDUM.—The above-named defendants are required to enter 
their appearance in this suit with the clerk of this court at his office, 
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in the city of Detroit, on or before the day on which this writ of 
subjxena is returnable ; otherwise the bill of complaint in this cause - 


will be taken pro confesso against said defendants. 
WALTER S. HARSHA, Clerk. 
By JNO. GRAVES, Dep’y Clerk. 


Eastern District or MICHIGAN, 88: 


I hereby certify and return that on the 25th day of September, 
A. D. 1885, I served the within writ on Walter J. Gould, one of the 
defendants within named, at ——, in said district, by delivering 
to him personally a true copy thereof; also exhibiting this writ with 
the seal of the court impressed thereon, said copy having like memo- 


randum appended thereto as is hereto appended. 
. 8. 8 MATHEWS, U. S. Marshal, 


By C. P. TAYLOR, Deputy. 


18 EASTERN District OF MICHIGAN, 88: 


I hereby certify and return that on the 24th day of September, A. 
D. 1885, I served the within writ on David D. Cady & L. F. Thomp- 
son, two of the defendants within named, at Detroit, in said district, 
by delivering to each of them personally a true copy thereof; also 
exhibiting this writ, with the seal of the court impressed thereon, 
said copies having like memorandum appended thereto as is hereto 


appended. 
S. S. MATHEWS, 
U. S. Morshal, 
By GEO. D. MUSSEY, Deputy. 


I hereby certify that Edward Telfer could not be found in my 


bailiwick. 
S. S. MATTHEWS, 
ULS. Marshal. 
— — — 6 00 
3 copies 8 1 1 50 
2 miles’ travel 12 
—— —— 87 62 


Endorsed: No. 2974. Circuit court of the United States for the 
sixth circuit and eastern district of Michigan. In chancery. Calvin 
R. Corbin & Horatio N. May vs. Walter J. Gould, Edward Telfer, 
David D. Cady, & L. F. Thompson. Subpona. Filed Nov. 3, 1885. 
Walter S. Harsha, clerk. 
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-19 Affidavits, &c., on Motion for Preliminary Injunction. 
UxITrRED States OF AMERICA, \ * 
Eastern District of Michigan, Calhoun County, , 


In the United States Circuit Court in and for the Eastern District of 
Michigan. In Equity. 


CALVIx R. Conni and Horatio N. May, Copartners, etc., Com- 
plainants, 


v8. 


W. J. Goutp, Epwarp Tetrer, Davin D. Car, L. F. Tuompsoy, 
Copartners, etc., Defendants. 


Allen Raymond, being first duly sworn, says on his oath that he 
is a resident of and carrying on a general retail grocery, tea, and 

rovision business in the city of Battle Creek, county of Calhoun, 
in the State of Michigan ; that he is acquainted with and knows the 
word Tycoon as applied to tea, and that the said word Tycoon 
has been for several years last past marked, stamped, or printed 
upon the facings, labels, chests, or coverings of a particular kind, 
quality, or brand of tea sold to the retail trade by Corbin, May & 

10., of Chicago, Illinois; that said particular brand or quality of 
tea has become well known and very popular in the trade and 
among consumers of tea, and is known, bought, and sold as Tycoon 
ten; and affiant is informed and believes that Corbin, May & Co. 
are the only persons who sell the aforesaid particular brand or 
quality of tea to the retail trade in the United States; and affiant 
further states that on or about the first of August, 1885, he was 
shown a label or facing for tea by one W. J. McSkimon, an agent of 
W. J. Gould & Co., Detroit, Michigan, which said facing or label was 
marked, printed, or stamped with the word “Tycoon” in connec- 
tion with the word “ chop,” and that said McSkimon, agent as afore- 
said, informed this affiapt that said W. J. Gould & Co. were then 
and there offering for sale to the trade and to consumers a kind or 
description of tea in chests or boxes with the aforesaid facing or 
label containing the word “ Tycoon ” affixed thereto; and affiant 
further says that he is informed and believes that said W. J. Gould 
& Co. have sold and delivered to Moulton & Stanley, dealers in teas 
at Battle Creek, Michigan, a large quantity —aggregating not less 
than 1,800 lbs.—of tea in packages or chests containing the word 
„Tycoon marked, — stamped thereon ; and affiant further 
says that he has seen the labels or facing on said tea as aforesaid 
sold by W. J. Gould & Co., and that they are a colorable imita- 
tion of the facings or labels affixed to the packages or chests of 
tea so sold as aforesaid by said Corbin, May & Co.; and affiant 
further says that by reason of the close resemblance between 
the labels or facings of the said tea of the said defendants 
in the above-entitled cause and those of the suid tea of the 
said complainants the casual observer and the public generally 


——. m ̃« 2LÑ ²⅛ÑT' ]⅛˙⁰¹A!R0⁰ . ˙ ½ ee | 
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has been deceived into believing and 1 — the tea 
20 of the defendants so marked as aforesaid to be and as and 

for the genuine Tycoon tea of Corbin, May & Co., and that 
great injury has already accrued to the business of Corbin, May & 
Co. on account of the sale by the defendants as aforesaid of their 
ten so marked as aforesaid with the word Tycoon; and affiant 
further says that he is informed and believes that the tea of the de- 
fendants so marked as aforesaid and so sold is a spurious article 
and inferior in quality to the tea of the complainants, and that it is 
sold by the defendants at such a low price as to greatly interfere 
with the sale of the genuine Tycoon tea of the complainants. 


And further affiant saith not. 
: ALLEN RAYMOND. 
Subscribed and sworn to before me this twenty-second day uf Sep- 


tember, 1885. 
O. SCOTT CLARK, 
Notary Public, Calhoun Co., Mich. 


21 Unitep STaTes OF AMERICA, \ * 
Eastern District of Michigan, Calhoun County, ., 


In the United States Circuit Court in and for the Eastern District 
of Michigan. In Equity. 


Calvix P. Conxnix and Horatio N. May, Copartners, ote., Com- 
plainants, 


v8. 
W. J. Gould, Epwarp Tetrek, DAVID D. Capy, and L. F. Tuomp- 
son, Copartners, etc., Defendants. 


George Shekell, being first duly sworn, says on his oath that 
he is a resident of the eastern district of Michigan aforesaid, doing 
business at the city of Battle Creek, in Calhoun Co., in said State of 
Michigan ; that on or about the twenty-second day of September, 
1885, at the city of Battle Creek aforesaid, affiant purchased from 
the firm of Moulton and Stanley, dealers in tea, groceries, and other 
provisions at Battle Creek, a package containing tea, upon which 
package or covering is marked, stamped, or printed a label in the 
words and figures fullowing, to wit: 


75 Ibs. New crop Tycoon chop Net. 
No. Extra choice Japan tea. 2 
22 Sun-dried, en-picked. 
Imported by W. J. Gould & Co., 
Detroit, Michigan. 


Which said package so marked, printed, or stamped with the words 
Tycoon chop is attached to the bill of complaint filed in said cause 
and is marked Schedule C ” therein. 

And affiant further says that he knows and is uainted with 
the trade-mark word Tycoon as used by Corbin, May & Co., of 
Chicago, Illinois, upon tea; that he has known said trade-mark Ty- 
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coon for several years last past, and that the tea of Corbin, May & 
Co. so marked or stamped on the packages or chests thereof with the 
said word Tycoon has become well known to the trade and in the 
market and among consumers of tea as a superior brand; and affi- 
ant further says that he has seen and knows the coverings, facings, 
or labels used by Corbin, May & Co., and thut the aforesaid label or 
facing or covering upon the chest of tea purchased as aforesaid by 
this affiant is such a close and colorable imitation of the label, facing, 
or covering of the Tycoon tea of Corbin, May & Co. aforesaid as to 
deceive the casual observer and the public generally into believing 
that the aforesaid tea marked, stamped, or printed with the words 
Tycoon chop and the words imported by W. J. Gould & Co., Detroit, 
Michigan, is the genuine Tycoon tea of Corbin, May & Co.; and affi- 
ant further says that he is informed and believes that the tea so 
purchased by him from Moulton & Stanley has been put upon the 
market and sold by W. J. Gould & Co., the defendants in the above- 
entitled cause, with the intent to supersede the sale in the market 
and to consumers of the genuine tea of the said Corbin, May & Co.; 
and affiant further says that the tea of Corbin, May & Co. marked 
with the word “ Tycoon ” as aforesaid has for a long time been known 
in the trade and to consumers and to the public generally as the 
exclusive importation and sale of said Corbin, May & Co. and their 
agents and customers, and is identified wholly and solely in the 
market by the word “ Tycoon,” and is bought and sold and is gen- 
erally known as the Tycoon tea; and affiant further says that the 
introduction into the market and the sale by the said defendants 
of the said so-called Tycoon chop Japan tea is an injury to the repu- 
tation and sale of the Tycoon tea of Corbin, May & Co. 


And further affiant saith not. 
GEO. W. SHEKELL. 
Subscribed and sworn — before me this twenty-second day of Sep- 


tember, 1885. 
. O. SCOTT CLARK, 
Notary Public, Calhoun Co., Mich. 
23 UniTeEbD States or AMERICA, 
Eastern District of Michigan, Jackson County, } - 


In the United States Circuit Court in and for the Eastern District 
of Michigan. 


CaLVIN R. Connix aud Horatio N. May, Copartners, etc., Com- 
plainants, 
v8. , 
W. J. GouLp, Epwarp Te .rer, Davip D. Capy, & L. F. Tnoursox, 
Copartners, etc., Defendants. 


William H. Hamilton, being first duly sworn, says on his oath 
that he is a resident of and carrying on business as a grocer in the 
city of Jackson, in the State of Michigan ; that he has — engaged 


WALTER J. GOULD ET AL., &C. 15 


in said business for more than ten years; that he is acquainted with 
the firm of Corbin, May & Co., of Chicago, Illinois; that said firm 
ure engaged and have been for several years last past engaged, in sell- 
ing tea of their own manufacture under the trade mark or name 
„Tycoon; that the tea so sold by them has gained a very great 
reputation, and has become very popular in the trade and —s 
the. consumers, and is now and has for a long time been identifi 

2 — word “ Tycoon as the particular tea of said Corbin, 

ay & Co. 

And affiant further says that the tea so sold by Corbin, May & 
Co. is packed in packages or chests having affixed thereto labels or 
facings marked, printed, or stamped with the word Tycoon, to- 
gether with such other words and figures as are deemed necessary 
to indicate the weight and grade of tea contained in said packages 
or chests. 

And affiant further says that on or about the first day of August, 
1885, one —— McSimon, an agent and traveling salesman for the 
firm of W. J. Gould & Co., Detroit, Michigan, called upon affiant at 
his store, in Jackson, and exhibited to affiant a label or facing for 
tea similar in many respects to the labels or facings used by Corbin, 
May & Co. upon tea as aforesaid, and this affiant then noticed par- 
ticularly that said label or facing contained the word Tycoon 
printed in prominent letters, and, in connection with the word“ chop,” 
formed the most prominent feature of said label, and affiant in- 
formed said —— McSimon then and there that affiant believed the 
said label so shown him was an infringement of the trade-mark of 
Corbin, May & Co., and said —— McSimon informed this affiant 
that his house, meaning W. J. Gould & Co., did not care anything 
about that; that Corbin, May & Co. had no particular right to use 
the word Tycoon,” and they were going to ran—meaning to sell— 
“the Tycoon” “chop” in competition with Corbin, May & Co.’s 
of Tycoon ”? tea. 

And affiant further says, from his knowledge of the business, 
that there is such close resemblance between the distinctive features 

of the defendants’ labels or facings aforesaid to [and] the labels 
24 or faeings of complainants as to deceive the casual observer and 

ordinary purchaser into buying the tea of the defendants so 
marked as and for the tea of the complainants. 

And affiant further says that the tea of the complainants is known 
to consumers and is purchased by them solely under the name 
„Tycoon tea, and it will be an injury of an irreparable character 
to the trade of the complainants and to the business of the com- 
plainants’ customers through the country to have the tea of the de- 
fendants introduced into the market under the name “ Tycoon,” as 
the word chop, as used by the defendants, is merely a synonym for 


And further affiant saith not. 
W. H. HAMILTON. 


Subscribed and sworn to before me this 23rd day of oe 
1885. THOMAS A. WILSON, 
Notary Public in and for Jackson County, Mich. 
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25 UnitTep STaTEs OF AMERICA, 
Northern District of Illinois. 


In the Circuit Court of the United States in and for the Eastern 
District of Michigan. In Equity. 


CoRBIN et „ 


v8. 
GOULD et al. 


Calvin R. Corbin, being duly sworn, says on his oath that he is a 
citizen of the State of Illinois, resident at Chicago, in Cook county, 
in said State; that he is a member of the firm of Corbin, May and 
Company and one of the complainants in the bill of complaint filed 
herein against the above-named defendant and others; that the firm 
of Corbin, May and Company, of Chicago, are successors of the firm 
of Ingraham, Corbin and May; that said firm of Ingraham, Corbin 
and May was composed of this affiant, Granville S. Ingraham, and 
Horatio N. May ; that said firm of Corbin, May and — are 
engaged in business in Japan in purchasing tea in the natural leaf 
partially dried, in large quantities, and collecting tlie same through- 
out the country and shipping it to the city of Yokohama, Japan, to 
their agents, who, under special orders issued from affiant’s firm in 
Chicago, manufacture and prepare the tea leaves so purchased by 
processes adopted by affiant’s firm for their sole and exclusive use 
into tea for the market in the United States; that said tea so manu- 
factured and prepared is by said agents shipped to the United States 
and is imported into the United States for and by affiant’s firm and 
is sold throughout the United States; that said tea so manufactured 
and prepared is of « particular quality and production, and is manufac- 
tured solely for the useof affiant’s firm and for the trade and customers 
in the United States — by affiant’s firm ; that affiant, in the 
year 1879, discovered and adopted the word“ Tycoon as an appro- 
priate trade name or mark to designate the particular manufacture and 
preparation of tea so-by affiant’s firm manufactured and prepared 
and sold as aforesaid ; and affiant further states that the Haid firm 
of Ingraham, Corbin and May were the first to discover and adopt 
the said word Tycoon as a trade-mark for tea, and they have, from 
the date of such discovery and adoption hitherto and up to the 
present time, owned and used said trade-mark word “Tycoon” as 

applied to tea in the United States. 

And affiant further states that on or about August 4th, 1885, he 
was informed by a letter received in the regular course of business 
from one W. H. Hamilton, of Jackson, Michigan, in words and fig- 
ures following, to wit: 


“Dear Sir: Last evening W. J. Gould, of Detroit, their man, was 
here, and he was in high glee, saying that he could give me the 
Tycoon tea now. I asked him what he meant. He said they were 
going to run the Tycoon brand and he would show me the facing 
on one of the chests this morning; so he came in this a. m. and 
showed me the facing, and the brand was Tycoon tea. I did not 


— — — — 
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let him know that I cared for it, but it made me feel a little 
26 nervous, for if they can run this brand there is some that 

will do all they can against me here. He says that you have 
no more right to the copyright than they have. I only write this 
to put you on — guard, so you can check it before it goes into exe- 
cution. You know what you can do, and you must protect me to the 
last. Trade is pretty good at present. 

Tours respectfully, W. H. HAMILTON.” 


A copy of which letter affiant attaches hereto and makes the same 
part of this his affidavit, Exhibit 1. 

And thereupon, under date of August 7th, 1885, affiant instructed 
the attorneys of affiant’s firm to write a letter to W. J. Gould and 
Company, the defendants herein, which said letter affiant caused to 
be mailed to said defendants, a copy of which is hereto attached 
and made part of this affidavit, Exhibit “2;” that thereafter affiant 
caused a letter to be written to W. J. Gould & Co., the defendants 
herein, under date of August 22, 1885, as follows: 


“W. J. Gould & Co., Detroit, Mich. 


“GENTLEMEN: We would call your attention to our letter of the 
7th instant relative to the trade-mark for “Tycoon” tea owned by 
Mess. Corbin, May & Co., of this city, and which they have been 
informed you were using, unconscious, they su — of the fact 
that the trade-mark belonged to them, and would request that you 
kindly answer same, giving us the irue state of things in this regard. 
Mess. Corbin, May & Zo. do not wish to make any trouble, but feel 
bound to — their interests and that of their customers. We 
shall be pleased to hear from you at an early date. 

“We are very respectfully, SHUMAN & DEFREES.” 


That thereupon and on or about August 31,1885, the said defend- 
ant, W. J. Gould, forwarded to Shuman & Defrees, then and there 
being attorneys for affiant’s firm, a letter dated Detroit, Mich., Au- 
gust 31, 1885, a copy of which affiant attaches to and makes part of 
this affidavit, Exhibit “3,” said letter being an acknowledgment 
of affiant’s letters above referred to of the 22nd and 7th of August 
and in reference to the said trade-mark word Tycoon;” that there- 
after, on September 1, 1885, affiant caused the attorneys of his firm 
to send the following letter to said defendants: 


W. J. Gould & Co., 61 and 63 Jefferson Ave., Detroit, Mich. 


GENTLEMEN: Your letter of the 31st ultimo, in the matter of the 
trade-mark “ Tycoon,” has been received and we forwarded it 20 Cor- 
bin, May & Co. our statement scems to leave no room to question 
your good fai un the matter, and we have to say that we consider 
your exnio:.ation of the way you came to have the Tycoon tea as 
quite s:iisfactory. 

. “We are very respectfully, SHUMAN & DEFREES.” 


9 That thereafter, on the Ist day of September, 1885, aſſiant 


received a postal-card communication from Battle Creek, 
Michigan, in words and figures as follows: 
l 
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“ Moulton & Stanley to-day received 25 half chests Tycoon chop 
tea from W. J. Gould & Co., Detroit. If you propose standing be- 
hind the tea now is the time to do it, before the great Tycoons 
are superseded by Tycoon chop. 

“ Respectfully, ALLEN RAYMOND.” 


That thereafter, on the said first day of September, 1885, affiant 
received a copy of the Detroit Commercial of August 8, 1885 ; also a 
copy of the Detroit Commercial of August 22, 1885; also a copy of 
the Detroit Commercial of August 29, 1885, said Commercial being, 
as affiant is informed and believes, the representative trade journal 
of Michigan, printed and published in the city of Detroit, Michigan, 
in each of which copies of. said trade journal was printed and pub- 
lished an advertisement of the said defendants setting forth that 
they had imported and offered for sale 400 chests Tycoon chop, 


which copies of said Detroit Commercial affiant attaches to this his. 


affidavit, making the same a part thereof, Ex. “4 ;” that thereafter, 
on the 2nd day of September, 1885, affiant caused the attorneys of 
Corbin, May & Co. aforesaid to mail to said defendants a letter, a 
copy of which is-hereto attached ‘and made part of this affiant’s 
affidavit, calling the attention of the defendants to said advertise- 
ments and other information relative to the defendants’ offering the 
so-called Tycoon tea for sale,in contradiction of the letter of said W. 
J. Gould of August 31, 1885, an exhibit of which is hereto at- 
tached ; that thereafter, on September 18, 1885, affiant received from 
Allen Raymond a letter dated September 17, 1885, in reference to 
said trade-mark “ Tycoon,” a copy of which is hereto attached and 
made a part of affiant’s affidavit, Ex. “6.” Affiant also attaches and 
makes part of his affidavit a copy of the postal card of Allen Ray- 
mond, dated August 31, 1885, Ex. “7;” that thereafter and on or 
about September 18, 1885, affiant received a copy of the Sunday 
Morning Call, a newspaper printed and published at Battle Creek, 
Michigan, Sunday morning, September 13, 1885, which newspaper 
contains the following advertisement : 


“Tycoon chop tea cannot be beaten in Battle Creek, and ‘ don’t 
you forget it.’ It is sold at Moulton & Stanley’s.” 


Affiant attaches hereto a eopy of said paper and makes the same 

a part of his affidavit herein, Ex. “8 ;” and affiant says that he is 
informed and verily believes that said Moulton and Stanley men- 
tioned in said advertisement are the same Moulton and Stanley 
referred to in the postal-card communication aforesaid of Allen 
Raymond, and that said defendants have sold and delivered to said 
Moulton & Stanley, in violation of affiant’s trade-mark rights, cer- 
tain tea marked, printed, or stamped with the word Tycoon 
thereon, with intent to deceive the public and the casual observer 
into believing that the said tea so sold as aforesaid is the genuine 
tea of affiant's firm; and affiant further says that as soon as possi- 
ble after learning of the intention of the said defendants to 

28 sell tea marked or printed with the word Tycoon affiant 
notified said defendants, and also said Moulton & Stanley, of 


oo. 
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the trade-mark rights of said Corbin, May & Co. herein, and warned 
said defendants not to infringe said rights, and requested them to 
so inform their customers. 

Affiant further says that said defendants have paid no attention 
whatever, as he is informed and believes, to said warning and re- 
quest, but have ever since violated and continue to violate the 
trade-igark rights of Corbin, May & Co., as herein set forth. 

And further affiant saith not. 

CALVIN R. CORBIN. 


Subscribed and sworn to before me this 2lst day of September, 
1885. 
[SEAL. ] D. A. CAMPBELL, 
Notary Public. 


29 Exuisir I. 


Jackson, Micu., August 4th, 1885. 


Dear Sins: Last — W. J. Gould, of Detroit, their man, 
was here, and he was in high glee, saying that he could give me the 
Tycoon tea now. I asked him what he meant. He said that they 
were going to run the Tycoon brand and he would show me the 
facings on the chests this morning; so he came in this a. m. and 
showed me the facings, and the brand was Tycoon tea. I did not 
let him know that I cared, but it made me feel a little nervous, for 
if they can run this brand there is some that will do all they can 

inst me here. He says that you have no more right to the copy- 
right than they have. I only write this to put you on your guard, 
so you can check it before it goes into execution. You know what 
you can do, and you must protect me to the last. Trade is pretty 


good ut present. 
Youn truly, W. H. HAMILTON. 
30 Ex. 2. 
Shuman & Defrees, Borden block, corner of Randolph and Dear- 
born streets. 
Cuicaco, August 7, 1885. 


W. J. Gould & Co., Detroit, Mich. 


GENTLEMEN: Permit us to call your attention to the trade-mark 
for ‘Tycoon tea, which Mess. Ingraham, Corbin & May, now Corbin, 
May & Co., of 89 Michigan avenue, Chicago, had registered in ac- 
cordance with the statutes of the United States some two or three 
years ago. It has been reported to us by persons doing business 
with your house that you are using in your trade a mark for “ the 
Tycoon chop” which is similar in design to Corbin, May & Co.'s 
trade-mark, and which you use on chests of tea. If this informa- 
tion is correct, it is proper fur us to say to you, as the attorneys of 
Corbin, May and Co., we that presume you are not aware of 
th fact that they are the sole owners of the trade-mark for Tycoon 
tea in the United States, and to request you to not employ said 
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trade-mark in your business except upon teas of Corbin, May & Co. 
ey branded by them. on 

e assume that the intimation from us of a possible injury to 
Corbin, May and Co.’s business by the use of an infringement of 
their trade-mark will be sufficient to cause a discontinuance of such 
use on your part, and we shall be pleased to learn either that you 
have never employed the trade-mark mentioned or have ceased to 
use it. 

Awaiting a reply, we are, very respectfully, 


31 Ex. 3.” 


Detroit, Micu., Aug. 31, 1885. 
Mess. Shuman & Defrees. 


GENTLEMEN: Yours of 22nd and 7th inst. were — received, but 
owing to the absence of the writer were not answered. I have just 
returned from a trip East. I buy all teas bought by this firm; 
bouglit one hundred chests branded Tycoon chop. At the time they 
were ordered had never heard that Mess. Cor bin & May claimed to 
own the brand or name. The first that I knew of it was from a 
Mr. Frank Davis, salesman for Mess. Fitch & Howland, of your 
city. I wasshowing him the facingand heremarked that he thought 
Mess. Ingraham, Corbin & May had a copyright of that brand. 1 
then went East and on my return found your letters. Now, I do 
not think if there had been any intention of stealing I., C. & M.’s 
thunder that one hundred chests would have been the limit to do it 
with, for certainly they themselves would laugh at such an attempt 
with so small a gun. It is not at all likely that we may again hit 
on the chop when buying, but there was no attempt at any imita- 
tion that I know of, and I can and will, if they so desire it, go before 
any magistrate and make affidavit that I have never seen one of the 
facings on their tea. As to Tycoon tea, they are not the originators 
of that brand, for Gould & Fellers sold a Japan tea in 1867-8, 
Glenisla cargo, branded Tycoon tea; of course, at that time, it was 
not sun-dried but a regular tea. Now, we have no desire to have 
any trouble with Mess. Corbin, May & Co., and certainly do not wish 
to steal any one’s trade-mark or imitate labels used by other firms, 
and regret that this has occurred, for had it been known by this firm 
that it would in any way injure or annoy firms in the same line of 
business we never should have bought the tea, and in future there 
will be no complaint on that brand, for we think that the facings on 
teas or labels on goods that are used by one firm should be respected 
by others, whether they are copyrighted or not, and we think some- 
thing of our —— among the importers of your city. 
Respectfully, &c., W. J. GOULD. 


WALTER J. GOULD ET AL., &C. 


32 ExuHisit 4. 
The Detroit Commercial, 
The representative trade journal of Michigan. 
Vol. 2, No. 101. Detroit, Mich., August 8, 1885. One dollar a year ; 


single copies, 5 cents. 
W. J. Gould & Co. 
Pan-fired. Sun-dried. 
573 chests 400 chests 
per Harmonia. Tycoon chop, 
250 chests Cut per Harmonia. 
r Oceanic. of 125 chests 
chests W. J. Gould & Co.’s per Oceanic. 
perGlenaron. -— - store. 175 chests 


per Glenaron. 


New Japan teas, our own importation, by rail; also by Suez canal. 
— for sample prices before buying—61 & 63 Jefferson A vo., 
troit. 


Same newspaper, of date August 22, 1885, on the first page. 
Big tea shipment. 


The shipment of teas made by N. J. Gould & Co. on Wednesda 
amounted to 631 chests, and they have orders yet to fill. This is 
— to be the largest shipment of teas ever made from Detroit 
in one day. 


Same newspaper, of date August 29, 1885. 


Precisely the same advertisement, in the same words and arrange- 
ment, as is given above under date of August 8, 1885. 


33 Ex. “5.” 
Shuman & Defrees, Borden block, corner Randolph and Dearborn 
streets. 


Cc, Sent. 2, 1885. 
W. J. Gould & Co., 61 & 63 Jefferson Ave., Detroit, Mich. 


GENTLEMEN: Having referred your letter of August 31st to Cor- 
bin, May & Co. for their consideration, they now advise us of cer- 
tuin facts in regard to the Tycoon tea, which are inconsistent with 
the terms of your communication. It appears that about August 
4th one of your salesmen called upon one of the customers of Cor- 
bin, May & Co., up in the country, and informed him that your 
house was ready to supply him with the Tycoon tea, and that your 
house was going to run that brand ; also that you didn’t consider 
that Corbin, May & Co. had any special right to the brand Tycoon. 
In addition to this they have during the past ten days received 
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from various parties statements that your salesmen are offerin 
“Tycoon” tea freely to them. We also observe that the Detroit 
Commercial of the 8th and 22nd of August contains a full-page 
advertisement of your firm, in which you announce that you have 
four hundred chests of the “ Tycoon — ” per Harmonia, and one 
of those two papers contains a puff paragraph of your firm, to the 
— that you have shipped 631 chests and have other large orders 
to fill. 

The best that can be said of this lay-out of facts is that it looks 
very bad when compared with the statements in your letter of the 
31ist. You therein assert that you have never had but one hundred 
chests of the brand complained of, and at that very time you were 
spreading the news among Corbin, May & Co.’s customers that you 
had 400 chests by one vessel. 

You further state you were ignorant of the fact that Corbin, 
May & Co. were selling “Tycoon” teas. They have been engaged 
in the business of importiug and selling this particular brand of tea 
for several years, and it is fair to assume that there is not a reputa- 
ble firm of grocers and dealers in tea or a salesman worthy of the 
name in the business between New York and San Francisco that 
has not been advised that the Tycoon tea is imported and sold by 
Ingraham, Corbin & May or Corbin, May & Co. 

You say in closing your letter that you would not knowingly be 


1 guilty of cheating your neighbor or stealing the benefit of his trade- 


mark, and that you wish to stand well with the importers of Chi- 
cago. 
Let us say that, being thoroughly disinterested parties, we were 
very much pleased with the — in which you expressed yoursel ves 
upon that point of commereial honor and fair dealing, and we were 
greatly surprised to learn of the existence of the facts above 
alluded to. 
Now, as honest merchants, we have this request to make of you, 
viz: That you change the facings of whatever chests or half 
34 chests or other packages of tea bearing the name Tycoon 
upon them you may have in your possession, and stop the 
offer or sale of any such goods by your salesmen, at the same time 
informing the trade in general, and the customers of Corbin, May 
& Co. in particular, that you do not sell and will not sell or offer for 
sale the piratical brand of tea called Tycoon chop. You cannot go 
too far in your efforts to repair the damage which you have in- 
flicted upon — May & Co. in this pirating their trade-mark. 
We are instructed by our clients to watch this case zealously in 
the interest of their trade, and we now beg to inform you that if we 
have any well-grounded reason for believing that you continue to 
offer for sale any tea under the infringing trade-mark we shall 
apply to the United States court for such relief as is proper in such 
cases, and endeavor to compel you to account to Corbin, May & Co. 
for the damage you have already done them. Their customers de- 
mand, in almost every mail, that they be protected from the threat- 
ened invasion of the market by your so-called Tycoon chop. 
Awaiting your reply, we are, very respectfully, 
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Ex. 6. 


Batre CrEeEK, Micn., Sept. 17, 1885. 


Corbin, May & Co., Chicago, IIIs. 

GENTLEMEN: Yours of 16th received re “Tycoon chop” tea. I 
wrote you some time since that they had 25 hf. chests Tycoon chop, 
and of course supposed you would know they bought them to sell 
against your Tycoons and not for an ornament, and when I wrote 
you they had the tea in stock you took no chances on my word, for 
I saw the goods before I wrote you, and now they have the goods 
exposed in both windows and are talking Tycoon chop 3 lbs. for 
$1.00, and of course it interferes with L. & J. and my own trade on 
the teas. I have been surprised that there has been nothing done 
before this, as I sup 1 if there was any virtue in a copyright C., 


35 


M. & Co. would, without any delay, assert their right. 


Awaiting your action in regard to above, I am, yours, &c., 
ALLEN RAYMOND. 


You will see their ad. in the “Sunday Evening Call” mailed you 
Monday. 


Ex. 7.“ 
Postal card. 


BarrLR CREEK, Micn., Aug. 31, 1885. 


Moulton & Stanley to-day received 25 hf. ch. Tycoon chop tea 
from W. J. Gould & Co., Detroit. If you propose standing behind 
the tea, now is the time to do it, before the great Tycoons” are 
superseded by Tycoon chop.” 

Respectfully, ALLEN RAYMOND. 


36 ExnIRIr 8. 
The Sunday Morning Call. 


Second Year, No. 59. Battle Creek, Mich., Sunday Morning, Sep- 
tember 13, 1885. Price, 5 cents. 


Advertisement. 


, Tycoon chop tea cannot be beaten in Battle Creek, and “ don’t you 
orget it.” 
It is sold at Moulton & Stenlev’s. 


Endorsed : 2974. Circuit court of the United States, eastern dist. 
Mich. Corbin vs. Gould. Affidavits for motion for injunction. 
Filed Sept. 24, 1885. Walter S. Harsha, clerk. 


24 CALVIN R. CORBIN ET Al., 4c., vs. 


37 Motion for Injunction. 


THe Unitep States OF AMERICA, N 
Eastern District of Michigan, 


In the United States Circuit Court, Eastern District of Michigan. 
In Equity. 


Catvin R. Connix and Horatio N. May, Copartners, &c., Com- 
plainants, 
v8. 1 
WALTER J. Goutp, Epwarp TRLTRR, Davip D. Capy, and L. F. 
Tnoursox, Copartners, &c., Defendants. 


Now come the plaintiffs in the above- entitled cause, by Shuman & 
Defrees, their solieitors, and move the court here to grant a restrain- 
ing order or preliminary injunction in accordance with the prayer 
of the bill of complaint filed herein. 


This motion is d upon the bill and affidavits heretofore filed 
in said cause. ; : 
n SHUMAN & DEFREES, 
Complainants’ Solicitors. 


Endorsed: 2974. United States circuit court, eastern district of 
Michigan. In equity. Calvin R. Corbin et al. vs. Walter J. Gould 
etal. Motion for injunction. Filed Sept. 24th, 1885. Jno. Graves, 
dep’y clerk. a 


38 Proof of Service of Notice of Motion for Injunction. 


Tue UNITED Srarxs OF AMERICA, \ * 
Eastern District of Michigan, . 


In the United States Circuit Court in and for the Eastern District of 
Mich. In Equity. 


Catvin R. Conn and Horatio N. May, Copartners, &c., Com- 
plainants, 
v8. 
Watter J. Goutp, Epwarp Teitrer, Davin D. Capy, and L. F. 
THompson, Copartners, &c., Defendants. 


To Walter J. Gould, Edward Telfer, David D. Cady, and L. F. 
Thompson, defendants : 


You are each and all of you hereby notified that the above-named 
complainants will on Tuesday next, at 9 o’clock a. m., or as soon 
thereafter as counsel can be heard, apply, in the above-entitled 
cause, to Hon. H. B. Brown, judge, at the room usually occupied by 
him as a court-room in the United States court-house, in the city of 
Detroit, for a writ of injunction to restrain the infringement of com- 
plainants’ registered trade-mark “Tycoon” upon tea, when and 
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where you may be present, if you see fit. This notice is accompa- 
nied by copies of the bill and affidavits, which will be presented to 
the court at the time above mentioned and for support of the mo- 


tion. 
Very respectfully, SHUMAN & DEFREES, 
Solicitors for the Complainanis. 
Detroit, Sept. 24, 1885. 


Notices, &c., in the above cause may be filed with the clerk of the 
court, addressed to complainants’ solicitors, and further service will 


not be required. 
SHUMAN & DEFREES, 
Attorneys-at-Law, 12 & 13 Borden Block, Chicago, Ill. 
Sept. 24, 1885. 7 


Service of the within notice is hereby * — an 
L. F. THOMPSON. © 


Unitep STaTes OF AMERICA, \ 
Eastern District of Michigan, 


— — being duly —, says on his oath that he served the 
within-named defendants with a copy of the within notice by — 
this 24th day of September, 1885. 


Endorsed: 2974. The circuit court of the United States for the 
eastern district of Michigan. In equity. Calvin R. Corbin ei al. vs. 
Walter J. Gould et al. Proof of service of notice of motion. Filed 
September 29, 1885. Walter S. Harsha, clerk. 


39 Order for Preliminary Injunction. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Tuesday, 
the twenty-ninth day of September, in the year one thousand eight 
hundred and eighty-five. 

Present: The Honorable John Baxter, circuit judge, and the Hon- 
orable Henry B. Brown, district judge. 


CALVIN R. Corsin and Horatio N. May 


v8. a 
Watrer J. Goutp, Epwarp Tetrer, Davin D. Capy, In Equity. 
and Louis F. THompson. 


In this cause, due notice of motion for injunction having been 
served on said defendants, as appears by proofs on file, after hearing 
Mr. Perey L. Shuman, of counsel for the complainants, it is by the 
court now here ordered that an injunction do forthwith issue as 
prayed for. 

udge Baxter did not sit in this case. 
4—131 
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40 Injunction, with Return of Service. 


Unitep States OF AMERICA: 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


The President of the United States of America to Walter J. Gould, 
Edward Telfer, David D. Cady, and Louis F. Thompson, copart- 
ners, &c., and to your counselors, attorneys, solicitors, trustees, 
agents, and servants and each and every of them, Greeting: 


Whereas it has been represented to us in the circuit court of the 
United States for the eastern district of Michigan, in equity, on the 
rt of Calvin R. Corbin and Horatio N. 155 copartners, doing 
usiness under the name and style of Corbin, May & Co., plaintiffs, 
that they have lately exhibited their bill of complaint against you, 
the said Walter J. Gould, Edward Telfer, David D. Cady, and Louis 
F. Thompson, defendants, to be relieved touching the matters therein 
complained of, in which bill it is stated, among other things, that 
you are combining and confederating with others to injure the said 
plaintiffs touching the matters set forth in the said bill, and that your 
actings and doings in the premises are contrary to equity and good 
conscience, we therefore, in consideration thereof and of the particu- 
lar matters in the said bill set forth, do strictly command you, the 
said Walter J. Gould, Edward Telfer, David D. Cady, and Louis F. 
Thompson and the persons before mentioned and each and every of 
you, under the penalty of ten thousand dollars, to be levied of your 
ands, —— and chattels, to our use, that you do absolutely desist 
and refrain from further use or imitation of a certain trade-mark 
word, Tycoon, or any reproduction or colorable imitation thereof 
upon packages, cases, coverings, facings, or labels of tea until the 
further order of this court. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 29th day of Sep- 
[sEAL.] tember, in the year of our Lord one thousand eight hun- 
dred and eighty-five, and of the Independence of the United 

States of America the one hundred and tenth. 

: WALTER S. HARSHA, Clerk. 


41 Unitep States OF AMERICA, 
Eastern District of Michigan,, 


I do hereby certify and return that on the 29th day of September, 
A. D. 1885, in the county of Wayne and district aforesaid, I served 
the within writ upon David D. Cady, one of the firm of W. J. Gould 
& Co., by delivering to him personally a true copy thereof and ex- 
hibiting to him this original under the seal of the court. 

Fees, $2.56. 


S. A. MATTHEWS, Marshal, 
By GEO. D. MUSSEY, Deputy. 


* 
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Endorsed: No. 2974. Circuit court of the United States for the 
eastern district of Michigan. In equity. Calvin R. Corbin ef al. vs. 
Walter J. Gould et al. Injunction. Filed in clerk’s office Sept. 29th, 
1885. Walter S. Harsha, clerk. : 


42. ; Pracipe for Entry of Appearance of Defendanis. 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


CALVIx R. Connix e al. vs. WALTER J. Gouxp ef al., Def’ts. 


Sin: Please enter the appearance of the defendants in the above- 
entitled cause, with the usual order that complainants deliver copy 
of the bill filed in this cause to us within 20 days after service upon 


him [them] of notice of our appearance. 
DICKINSON, THURBER & HOSMER. 
Sol’s for Dey is. 


To W. S. Harsha, „ register of said court. 
Detroit, Oct. 31, 1888 * 


Endorsed : 2974. The circuit court of the United States for the 
eastern district of Michigan. In equity. Calvin R. Corbin et al. us. 
Walter J. Gould eal. Prucipe for appearance. Filed Oct. 31, 1885. 
Walter S. Harsha, clerk. 


43 Entry of Appearance of Defendanis. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Oct. 31, 1885. 
Cavin R. Connix & al., Complainants, 


v8. 
WALTER J. Gobi ef al., Defendants. 


On filing a prweipe signed by Dickinson, Thurber & Hosmer it 
is ordered that e appearance of the defendants in this cause, be and 
the same is hereby, entered herein ; and it is further ordered that 
the complainants herein or their solicitors be, and they are hereby, 

uired to deliver to the defendants in this cause or to their said 
solicitors a copy of the bill of complaint on file herein within 20 
days after service upon them of due notice of the entry of this 


order, &e. 
WALTER S. HARSHA, Clerk, 
By JNO. GRAVES, Dep’y. 


| No 2974. 


“ — — — 
—— Se 
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44 Answer. (Filed December 5, 1885.) 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


The answer of Walter J. Gould, Edward Telfer, David D. Cady, and 
L. F. Thompson, defendants, to the bill of complaint of Calvin R. 
Corbin and Horatio N. May, compiainants. 


These defendants, saving and reserving unto themselves all man- 
ner of advantage and benefit of exception to the many insufficien- 
cies in said complainants’ bill of complaint contained, for answer 
thereunto, or to so much thereof as they are advised is necessary and 
material for them to answer, answering, say : 

1. They deny that said complainants are the owners of a trade- 
mark of the word “ Tycoon,” and deny that said alleged trade-mark 
is used in commerce with foreign nations in the sense in which such 
mr is used in the act of Congress relating to trade-marks, as al- 

eged in the first paragraph of complainants’ said bill of complaint, 
and deny that complainants’ tea is at present generally known and 
sold as a standard article in the market in the chief and important 
cities and towns in the United States, and particularly in the chief 
and important cities and towns in the State of Michigan, as alleged 
in said first paragraph of complainants’ said bill; and as to the other 
matters and things alleged in said first paragraph of complainants’ 

said bill they aver that they have neither any knowledge 
45 thereof nor information other than conveyed by the bill of 

complaint or sufficient to found a belief, and, therefore, 
neither admitting nor denying the same, leave complainants to 
make such proof thereof as they may be advised is material and 
necessary. 

2. These defendants, further answering, aver that they have no 
knowledge as to the matters and things alleged in the second and 
third paragraphs of complainants’ said bill of complaint, nor have 
they any information in regard thereto, except as conveyed by said 
bill of complaint, nor any information sufficient to found a belief 
and, neither admitting nor denying the same, they leave complain- 
ants to make such proof thereof as they may deem proper. 

3. These defendants, further answering, deny that the word 
“Tycoon” can be lawfully adopted as a trade-mark, but aver that 
it is a word in common use in trade and not subject to be adopted 
as a trade-mark, either at common law or under the provisions of 
the acts of Congress relating to trade-marks or the statutes of an 
of the United States; and they further deny that in the year 1879, 
as alleged in the fourth paragraph of complainants’ said bill of 
complaint, complainants could or did lawfully and of right adopt 
such word as a trade-mark, but aver, on the contrary, that such 
word was in common use — to the alleged adoption of suid com- 
plainants, and that it had, at various times prior to said alleged 


adoption of complainants and by various persons, been used as a 
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brand or name to various kinds of tea by them, respectively, sold, 
und that complainants were not then nor are they now entitled to 
uny exclusive property therein; and as to the other matters and 
things in the fourth and fifth paragraphs of complainants’ said bill 
of complaint contained, and not hereinbefore answered unto, con- 
essed or avoided, traversed or denied, said defendants aver 
46. they have no knowledge or information sufficient to found a 
belief, and, therefore, neither admitting nor denying the 
same, leave complainants to make such proof thereof as they may 
be advised is material. 

4. These defendants, further answering, deny as aforesaid and for 
the reasons aforesaid that complainants have any lawful right to 
the exclusive use of the word “Tycoon,” and deny that they are 
the owners of a trade-mark used in commerce with fureign nations 
in the contemplation of the act of Congress in such case made and 
a as alleged in the sixth paragraph of complainants’ said 

ill; but they aver they have no knowledge or information, except 
as given in said bill of complaint, of the alleged proceedings in the 
Patent Office, and of the alleged registration of the word “ ‘Tycoon ” 
as a trade-mark, and the issuance of a certificate, as all in the 
sixth paragraph of said bill, or any other matter and thing therein 
set forth and not hereinbefore answered or denied, and, neither ad- 
mitting nor denying the same, they leave complainants to such 
proof thereof as they may see fit to make, and aver that the declara- 
tion therein all to have been made on the oath of said com- 
plainant May, though it may have been made in good faith, was 
not true in point of fact, and aver that if the certificate was granted 
as therein set forth such certificate is void and of no effect, not only 
because of the prior use of the said word “ Tycoon” as applied to 
teas, but also as aforesaid, because said word, by reason of its common 
use, cannot be made the subject of a trade-mark. 

5. And these defendants, further answering, deny that they have 
confederated with any other persons and have made and sold and 

ut upon the market, in the city of Detroit and elsewhere, 
47 arge or any quantities of teas in packages or cases in size, 
Shape, outer color, and appearance like those of said com- 
plainants, and deny that they have stamped or printed or marked 
the word “Tycoon” in imitation of said complainants’ alleged trade- 
mark, on any packages or cases or coverings, and deny that they have 
made any imitation or copy of said al trade-mark, or sold 
any packages which were in any way calculated or intended to 
deceive and mislead the public and the casual observer into the be- 
lief that they were of the manufacture or sale of said complainants, 
as alleged in the seventh paragraph of complainants’ said bill, and 
they aver that they never heard that complainants claimed to use 
the word “ Tycoon ” as a trade-mark until on or about the 8th day 
of. August, 1885, when they received a letter from the solicitors of 
said complainants in this cause. 

_6. These defendants, further answering, admit, as alleged in the 
eighth paragraph of complainants’ said bill, that they have used 
facings, coverings, or labels upon packages of their tea, as more par- 
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ticularly hereinafter set forth, a duplicate of which is attached to 
complainants’ said bill and marked “ Schedule C;“ and they admit 
that the word “Tycoon,” in connection with the word “ chop,” is 
distinctly marked, printed, or stamped thereon, but deny that it is 
in the same manner and style of said complainants, and deny that 
the said facing or label has any similarity to the label of said com- 
plainants greater than one tea facing or tea label bears to another, 
and aver that, except in the word “ Tycoon,” there is no resemblance 
whatsoever between them. They admit that the package in which 
said tea is packed has an outward covering similar to that of said 

complainants, but they aver that the said packages come from 
48 Japan covered in this manner, and that there is no more 

similarity in respect to the size and outward covering than 
there is between any packages of tea containing the same amount 
sold by any of the merchants of the United States. 

7. And these defendants, further answering, deny that the tea of 
these defendants is a spurious article, and deny that the sale of the 
same upon the market is in any respect an injury to the reputation 
and ake of the teas of said complaintant, but aver, on the con- 
trary, that the teas of these defendants is a genuine sun-dried Japan 
tea leaf and, the defendants aver, of a superior quality to the average 
of the “Tycoon” teas sold by said complainants. They further 
aver that, as appears by the advertisements of said complainants as 
taken from the Chicago Commercial Bulletin, the said complainants 
advertise at least twenty grades of so-called “ Tycoon ” teas, varying 
in price from forty-two cents a pound down to seventeen cents ; and 
these defendants aver that the tea of said complainants is not of one 
kind and quality, as averred in the ninth paragraph of complain- 
ants’ said bill. 

8. These defendants, further answering, aver that on or about the 
ord of March of the present year they gave an order for an invoice 
of 350 chests of tea and twenty-three chests of tea dust to the firm 
of Charles P. Low & Co., of Japan, of which they directed that 100 
chests should be marked by a facing or label of which Schedule C, 
attached to complainants’ said bill, is a duplicate, and that there- 
after these defendants received into their possession the said 100 
chests of tea so marked as aforesaid and which constitute all the 
teas which these defendants have ever had or offered for sale marked 

with the word“ Tycoon,“ except as hereinafter stated. 
19 % And these defendants, further answering, aver that of 

the said 100 chests of “ Tycoon” tea they had sold a consid- 
erable portion, but at the commencement of this suit, to relieve their 
customers of any annoyance to which they might be subjected from 
the sale of teas bearing the word “ Tycoon,” and upon which said 
complainants claimed a trade-mark, they promptly took from their 
customers such packages as remained unopened, and of such 100 
chests of tea they now havo in their possession eighty-one. ‘They 
further aver that while they have advertised a greater number of 
chests for sale, it is a custom of merchants generally to similarly ex- 
aggerate in their advertisements, and that, in point of fuct, as aſore- 
said, they have never had in possession or offered for sale any but 
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the said 100 chests so marked as aforesaid. They further aver that 
until the receipt of the said letter from complainants’ solicitors, on 
or about the 8th day of August last past, they never had heard that 
complainants claimed the word “Tycoon ” as a trade-mark,and they 
never had heard that complainants sold any teas under that name 
or designation ; but they aver that the word “ Tycoon” has been 
used as applied to teas in a similar manner both in Detroit, New 
York, San Francisco, and elsewhere throughout the United States 
for twenty years or thereabouts; and these defendants, further an- 
swering the defendant Gould of his own knowledge and the other 
defendants on information and belief—aver that prior to the year 
1870 the said defendant Gould, in conjunction with one Fellows, 
while doing a grocery business, under the firm name of Gould & Fel- 
lows, at Detroit, Wayne county, Michigan, sold teas under the name, 
style, and designation of Tycoon tea, and that said tea was sold 
‘in the New York market and elsewhere in the United States. 
50 They further aver that they have caused the records of the 
custom-house at San Francisco to be examined, and that on 
the 15th of May, 1873, by the American steamer Japan were im- 
ported five cases of Tycoon tea by Messrs. Philips, Taber & Co., 
of San Francisco; that on the Sth of August, 1874, by the Ameri- 
can steamer Colorado, Messrs. Philips, ‘Taber & Co. imported 100 pack- 
es of “Tycoon” tea; that on the 22d of January, 1875, Messrs. 
Philips, Taber & Co., of San Francisco, imported 110 packages 
marked “Tycoon tea,” and that on the 26th day of June, 1876, 
Messrs. Taber, Harker & Co., — British steamer Oceanic, im- 
ported fifty boxes of new crop Tycoon tea; and defendants aver, 
upon information and belief, that the word “ Tycoon ” has been com- 
monly applied on the Pacific coast as to teas for upwards of twenty 
years last past. 

10. They further show unto the court that they are advised and 
believe, and therefore charge the truth to be, that the teas of said 
complainants are prepared, or “ fired,” as it is known to the trade, by 
the firm of Smith, Baker & Co., and these defendants have pur- 
chased of H. Levi & Co., importers, of San Francisco, a box of five 

unds of Japan tea, —— or “ fired,” by said firm of Smith, 

ker & Co., bearing the word Tycoon,“ and with a facing which 
inore nearly resembles complainants’ than these defendants’, and 
that they have purchased of the firm of Coghill & Simon, of San 
Francisco, a certain box containing ten pounds of tea, bearing the 
word “ Tycoon ” on its facing, and more nearly resembling the facing 
of said complainants than these defendants’, which said boxes or 
packages of tea these defendants are ready to produce and prove, as 
may be directed by this honorable court; and these defend- 
51 ants attach hereto the certificates of the deputy collector of 
the 7— of San Francisco showing the importation of the ten 
marked Tycoon as aforesaid prior to the alleged claim of said - 
complainants, which said certificates are marked Exhibits “ A” and 
B.,“ respectively. 

11. And these defendants, further answering, deny each and every 

allegation in said complainants’ bill of complaint contained and not 
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hereinbefore fully answered unto, confessed or avoided, traversed or 
denied, and all manner of combination and confederacy therein 
charged and set forth, and humbly pray to be hence dismissed with 
their reasonable costs in this behalf most wrongfully sustained. 

WALTER J. GOULD, 

EDWARD TELFER, 

By W. J. GOULD, 
Attorney-in- Fact. 
DAVID D. CADY, 
LEWIS F. THOMPSON. 


DICKINSON, THURBER & HOSMER, 
Sol’s for Def’ts and of Counsel. 


EasTERN District oF MICHIGAN, \ : 
State of Michigan,.County of Payne,, 


On this 4th day of December, A. D. 1885, before me personally 
appeared the above-named Walter J. Gould and made oath that he 
had heard read the foregoing bill of complaint by him subscribed 
and knows the contents thereof; that the statements therein con- 
tained are true, of his own knowledge, except as to those matters 
which are therein stated on information and belief, and as to those 


he believes it to be true. 
HENRY S. MAHON, 
Notary Public, Wayne County, Michigan. 


52 Exarpit “A.” 


Custom-House, San Francisco, CAL., 
CoLLEcTor’s Orrick, November 6th, 1885. 


This is to certify that the records of this office show that the fol- 
lowing-described merchandise was imported from Yokohama, Japan, 
into the port of San Francisco, Cal., by Messrs. Philips, Taber & Co., 
— appears by the original consular in voices now on file in this 
office: . 


Date — — of Name of vessel. Merchandise. 
May 15, 1873 | Am. stm. Japan 5 cases Tycoon tea.. ‘ 
August 8, 1874 Colorado 100 packages Tycoon tea. . 
Jan. 22,1875; “ “ Colorado 110 packages Tycoon tea. 

M. WEBBER, 


[SEAL COLLECTOR OF CUSTOMS. ] Deputy Collector. 


ies 
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Exurnsit “ B.“ 


Custom-House, San Francisco, CAL., 
CoLLEcTor’s OrFice, November 6, 1885. 


This is to certify that the records of this office show that the fol- 
lowing-described merchandise was imported from Yokohama, Japan, 
into the port of San Francisco, Cal., by Messrs. Taber, Harker & Co., 
as appears by the original consular invoices on file in this office: 


Date of entry of 


— Name of vessel. Merchandise. 


June 26, 1876 | Br. stm. Oceanic 50 boxes new crop Tycoon tea. 
N | ) 
M. WEBBER, 
[SEAI. COLLECTOR OF CUSTOMS. ] Deputy 
53 Replication to Answer (Filed December 19, 1885.) 


UnitTep SrArxs or AMERICA, \ 9 
Eastern District of Mich., ; 


In the Circuit Court of the United States, Eastern District of Michi- 
gan. November Term, A. D. 1885. 


CorBIN et al. 


v8. In Equity. 
Goutp et * ma 


The replication of Calvin R. Corbin and Horatio N. May, com- 
plainants, to the answer of Walter J. Gould, Edward Telfer, 
David D. Cady, and L. F. Thompson, defendants. 


These repliants, saving and reserving to themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
of the said answer of the said defendants, for replication thereunto 
say that they will aver, maintain, and prove their bill of complaint 
to be true, certain, and sufficient in the law to be answered unto, 
and that the said answer of the said defendants is uncertain, un- 
true, and insufficient to be replied unto by these repliants, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto, and 
not herein and hereby well and sufficiently replied unto, confessed 
and avoided, traversed or denied, is true; all which matters and 
things these repliants are ready to aver, maintain, and prove as this 
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honorable court shall direct, and humbly pray as in and by tlieir 
suid bill they have alieady prayed. 
PERCY L. HUMAN. 
Solicitor for Complainanis. 


54 Stipulation Extending Time to Take Proofs, &c. 
Law offices Percy L. Shuman, Borden block, cor. Randolph and 
Dearborn streets. 


CHicAdo, Jan 25, 1886. 
Dickinson, Thurber & Hosmer, 149 Jefferson avenue, Detroit, Mich. 


GENTLEMEN: In re Corbin vs. Gould, No. 2974, and as suggested 
in your letter of the 16th instant, I have to append the ‘stipulation 
amended, and have amended the copy you sent me accordingly, 
which please confirm. 

It is further stipulated that the time for taking proofs may be 
extended for sixty days from the date of this order; that the proofs 
taken under this stipulation may be used on the trial of the euse at 
law now pending in said court between said parties should the 


same be tried after the trial of the case in equity, and that notice of 


two weeks of the taking of testimony in California shall be deemed 


reasonable notice.” 
P. L. SHUMAN, 
Solicitor for Complainanis. 


P. S.—Stipulations are dated January 25, 1886. 
Dickinson, Thurber & Hosmer, sol’rs for def’ts. 


55 In the United States Circuit Court, Eastern District of Michi- 
gan. 


Unitep STaTEs OF AMERICA, 
Eastern District of Michigan, bes: 


CALVIx R. Corpin and Horatio N. May, 
Copartners, No. 2974. In Equity. 


v8. 
WALTER J. GOuLD et al., Copartners, &c. 


It is hereby stipulated and agreed that the testimony in the above- 
entitled cause shall be taken in writing, orally, by questions and 
answers, and may be taken before any notary public, United States 
commissioner, or other competent officer authorized to administer 
oaths, at the place where such testimony is to be taken, before an 
examiner appointed therein, and otherwise as provided in the sixty- 
seventh rule, in equity, as amended. 

P. L. SHUMAN, Solicitor for Complainants. 
DICKINSON, THURBER & HOSMER, 
‘ Solicitors for Defendants. * 


r 


N 
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Endorsed : 2974. The circuit court of the United States for the 
eastern district of Michigan. In equity. Calvin R. Corbin et al. vs. 
Walter J. Gould et al. Stipulation. Filed January 27th, 1886. 
Jno. Graves, dep. clerk. 


56 Order Extending Time to Take Proofs. 


* 


In the Cireuit Court of the United States ſor the Eastern District 
of Michigan. 
Jan’y 27, 1886. 
Iu the case of— | 


Cavin R. Conmx and Horatio N. May, 
— No. 2974. In Equity. 
WALTER J. GouLp et al., Copartners, &c. 


On reading and filing a stipulation signed by P. L. Shuman, 
solicitor for complainants, and by Dickinson, Thurber & Hosmer, 
solicitors for defendants, it is ordered that the time for taking proofs 
be, and is hereby, extended for sixty days from the date of this order ; 
that the proofs taken under this stipulation may be used on the 
trial of the cause at law now pending in said court between said 
parties should the same be tried after the trial of the case in equity ; 
that notice of two weeks of the taking of testimony in California 
shall be deemed reasonable notice. 

WALTER S. HARSHA, Clerk, 
By JNO. GRAVES, Dep. 


57 Stipulation as to California Depositions. 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


CAlvIx R. Corin et al., Compl'ts, 


v8. 
WALTER J. Gou_Lp, et al., Def ts. 


It is hereby stipulated by and between the parties to this cause, 
by their respective solicitors, that the testimony of George H. Ballou, 
Jacob S. Taber, W. J. Tilley, Thomas B. Coghill, George H. Mur- 
dock, Addison Martin, William M. Hand, Morris Newton, Charles 
R. Bowen, George A. Moore, all of San Francisco, and John Cush- 
ing, of Oakland, California, and such other witnesses as may be 

»roduced, may be taken in behalf of defendants, before James L. 

ing or other notary public, at the office of Sheldon G. Kellogg, 
attorney-at-law, Merchants’ Exchange building, San Francisco, Cali - 
fornia, commencing on the 18th day of March, A. D. 1886, at ten 
o clock in the forenoon, and continuing from day to day until com- 
pleted, and that the same may be read in evidence as testimony as 
if taken befure au examiner of said court, and that an order may 
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be entered in said cause extending time for taking proofs until sixty 
days after the taking of said deposition. 

P. L. SHUMAN, Compl’ts’ Sol'’r. 

DICKINSON, THURBER & HOSMER, 


Def’ts’ Sol’rs. 
Chicago, Feb. 21, 1886. 


Endorsed : 2974. The circuit court of the United States for the 
eastern district of Michigan. In equity. Calvin R. Corbin e al. vs. 


Walter J. Gould et al. Stipulation. Filed Feb’y 23, 1886. Walter 
S. Harsha, clerk. 


58 Order to Take Proofs. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


In the Case of— 
Cavin R. Corsry and Horatio N. May, Copartners, 
v8. tN, 2974. 
Water J. Gobbo ei al., Copartners, &c. 
Jan’y 27, 1886. 


On reading and filing a stipulation signed by P. L. Shuman, so- 
licitor for complainants, and by Dickinson, Thurber & Hosmer, 
solicitors for defendants, it is ordered that the testimony herein be 
taken, in writing, orally by questions and answers, and may be taken 
before any notary public, United States commissioner, or other com- 
petent officer authorized to administer oaths, at the place where 
such testimony is to be taken, with like effect as if the same were 
taken before an examiner appointed therein, and otherwise as pro- 
vided in the sixty-seventh — uity, as amended. 

ALTER S. HARSHA, Clerk, 
By JNO. GRAVES, Dep’y CUk. 


59 Stipulation as to Copies of Consular Certificates. 
The Circuit Court of the United States for the Eastern District of 
Michigan. 


Catvin R. Corsin et al., Compl'ts, 


v8. In Equity. 
WALTER J. God e al., Def’ts. \ — 


It is hereby stipulated by and between the parties hereto that the 
certified copies of consular certificates filed in office of the collector 
of the port of San Francisco as follows: Five certain certified copies, 
marked A, B, C, D, & E, herewith filed, may be filed in said cause 
with the clerk of suid court, and may be read on the hearing of said 
cause as if introduced in evidence before an examiner of said court 
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as evidence on behalf of defendants, subject to any objection to be 
then made for competency, materiality, or relevancy. 
P. L. SHUMAN, 
Solicitor for Complainanis. 
Chicago, April 2, 1886. 


~ Endorsed: 2974. Thecircuit court ofthe United States for the eastern 
district of Michigan. In equity. Calvin R. Corbin et al. vs. Walter 
4 — etal. Stipulation. Filed April 3, 1886. Walter S. Harsha, 
clerk. 


60 Order Setting Hearing for June 14. 


At a session of the circuit court of the United States for the eastern 
district of Michigan, continued and held pursuant to adjournment 
at the district court-room, in the city of Detroit, on Wednesday, the 
second day of June, in the year one thousand eight hund and 
eighty-six. 


Present: The Honorable Henry B. Brown, district judge. 


hin Equity. 


CALVIN R. Corsin et al. 


vs. 
WALTER J. GouLb et al. 


This cause is set for hearing on June 14th. 


61 Complainanis’ Testimony. 


In. the Circuit Court of the United States in and for the Eastern 
District of Michigan. In Equity. 


Cavin R. Connix and Horatio N. May, Complainants, 
18. 
WALTER J. Goutp et al., Defendants. 


Dickinson, Thurber & Hosmer, defendants’ solicitors. 


GENTLEMEN: Please take notice that, pursuant tostipulation entered 
into in said cause in respect to taking testimony, the complainants 
will take the testimony of Calvin R. Corbin, Horatio N. May, George 
J. Reed, O. F. Hawley, James A. Doane, William M. Gamble, W. 
I. Howland, Charles A. Flanders, William Morgan, E. A. Schoyer, 
Otis A. Poole, J. C. Whitney, Sidney O. Blair, and divers other wit- 
nesses of Chicago, Illinois, before John Gray or any other notary 
public, at the office of Percy L. Shuman, 12 and 13 Borden block, 
Chicago, Illinois, beginning on the fifth day of February, 1886, at 
10 o'clock a. m., and that the taking of said depositions will be ad- 
journed from day to day until completed. 

_ You are hereby notified to be present and cross-examine if you 


see fit. 
_ Dated Chicago, Jan’y 28, 1886. 

P. L. SHUMAN, 
Complainants’ Solicitor. 
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We hereby accept service of the within notice, at Detroit, this 29th 
day of January, 1886. 
DICKINSON, THURBER & HOSMER, 
Def is Sol’r-. 


62 In the Circuit Court of the United States in and for tlie East- 
ern District of Michigan. In Equity. 


Calvix R. Coknix and Horatio N. May, Complainants, 


vs. 
WALTER J. Goutp et al., Defendants. 


STATE OF ILLINOIS, f 
Cook County, ” 
Be it remembered that on the 5th and 6th days of February, A. D. 
1886, personally appeared before me, John Gray, a notary public 
in and for the county of Cook and State of Illinois, Calvin R. Cor- 
bin, Horatio N. May, O. F. Hawley, George J. Reed, James A. 
Doane, Otis A. Poole, Joel C. Whitney, Charles A. Flanders, W. I. 
Howland, and William Morgan to testify on the part of the com- 
plainants,in the above-entitled cause. 
And the said Catvin R. Connix, having been first duly sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
cause aforesaid, did depose and say as follows, to wit: 


Direct examination by Mr. Percy L. SHuman: 


Q. State your name, age, residence, and occupation. 

A. My name is Calvin R. Corbin; residence, Chicago; age, fifty- 
—— years; occupation, wholesale grocery business and importer 
of teas. 

* = you one of the plaintiffs in this case? 

. Tam. 

Q. Do you know the defendants, Walter J. Gould, Edward Telfer, 

David E. Cady, and L. F. Thompson? 

A. by reputation only. 

Q. Where do you do — Mr. Corbin? 

. 87 and 89 Michigan avenue, Chicago, Cook county, Illinois. 
What is the firm name? 

At present Corbin, May & Co. 

. How long has it been Corbin, May & Co.? 

. I think about two years. 

Prior to that time what was the firm name? 

. Ingraham, Corbin & May. 

What became of Mr. Ingraham? 

. He retired from the business. 

. How long had the firm of Ingraham, Corbin & May been in 
business ? 

A. I think since 1868 or ’9. 

Q. Were they in the same business that the firm of Corbin, May 
& Co. is now engaged in? 

A. The same business practically. 
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63 Q. Did your firm of Ingraham, Corbin & May import teas 
and sell them ? 
A. Yes; commencing in 1874, I believe. 
Q. Where were your importations made from ? 
A. Japan. 
Q. Have the teas which you have imported from Japan been 
known under — particular name? 
A‘ Well, they have since 1879 and following that. 
Q. In 1879 did you adopt any particular name as a trade-mark 
upon any particular kind of teas which you imported ? 
A. We ordered a facing in 1869 expressiy to be put on the pack- 
ages Tycoon tea” at the top. 
Q. How did you come to adopt this word“ Tycoon? 
A. Tea had become very much adulterated and very badly pre- 
— commencing and growing worse and worse from 1870, per- 
aps, to 1880, and we did not like to offer such teas as “ pure, un- 
colored teas,” that being then the ordinary facing of a chest; and, as 
we understood some of the consumers and retail dealers were object- 
ing to the artificial color, in 1874, with our first order, we stipulated 
for a less degree of artificial coloring, if any, with our agents in 
Japan, and in 1879 we instructed our agents, Smith, Baker & Co., 
Yokohama, to fire our teas without any color and change their 
ordinary manner of preparation, which they accordingly did. The 
question had been under consideration, by correspondence and other- 
wise, with them for several months or a year, and we then adopted 
the course in regard to our importations which we have followed up 
to the presert time in regard to adulterations and artificial refiring. 
We were impressed with the duty and wisdom and necessity of re- 
form. Much of the tea was and had been nasty, if not poisonous. 
The packages, as before stated, were to be marked “ Tycoon tea,” a 
mark or brand which we had never seen on a tea package of any 
sort or heard of prior to that time, and it was adopted that year in 
the knowledge and belief that we originated it to distinguish our 
importations of tea. The tea thus prepared under our explicit in- 
structions, against the judgment and friendly protests of Smith, 
Baker & Co., Yokohama, our agents, for commercial reasons, as stated 
by them, was at that time entirely new to the trade, and I believe that 
the tea imported by Ingraham, Corbin & May and their successors 
still differs from all other importations in important features per- 
taining to quality and purity. The first importations were advertised 
to consumers with hand-bills or circulars, in connection with the 
trade-mark we adopted, and it soon became known, wherever intro- 
duced, as Tycoon tea” by retailers and tea drinkers. It grew into 
popularity in consequence of its purity and other merit. The tea was 
then and is now absolutely pure—all grades. The brand has stood from 
the beginning forward for a pure article of unusual merit, and has been 
a guaranty and protection to the public from adulterated, artificially 
colored, or “ faced” tea, and the many samples of tea labelled “ sun- 
dried” that we have examined have been decidedly inferior in essen- 
tial particulars. “Sun-dried ” is an absurdity applied to tea. 
64 Tea cannot be properly finished in its curing by the sun. 
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About 1880 to 1881 we saw teas that were samples of teas 
that had been sold in the Northwest and said to have been sold as 
the same thing, as we were informed, as our tea, had the appear- 
ance of having been manipulated since their original preparation, 
and we were informed about that time, b rties connected with 
the trade, that originally-colored teas were being steamed, have the 
color steamed off in New York, and redried to meet the growing 
demand for uncolored teas, but we never learned that such tea was 
sold under any imitation of facing the packages or under the word 
“Tycoon.” About that time, December, 1881, being admonished 
by what was going on, by what has been stated, that we should. 
have to contend with imitations and spurious teas, we had our 
trade-mark formulated with a diamond-shaped device, and bad it 
registered in the Patent Office in Washington as a notice to the 
trade and as a protection to ourselves, to retailers, and the tea-drink- 
ing public. The tea has been continuously advertised by us since 
1879, under the brand adopted, by issuing printed circulars to the 
retail trade, to be distributed to customers, and most of the years 
since 1879 in commercial newspapers, in county papers in the vari- 
ous sections of the Northwest; also at State and county fairs with 
handbills, and we have also advertised a large and expensive ban- 
ner and frame for tea signs for retailers’ stores, all of which has 
aggregated us a large expense. Our advertising has cost us since 
1870 in the — of from six to eight thousand dollars. 
The advertising has been substantially true in all its printed state- 
ments, not bunkum nor thunder nor exaggeration, sometimes said 
to be customary in advertising. As evidence of the extent of adver- 
tising I offer these three exhibits, which are hereto attached, marked, 
respectively, “ Exhibit A, deposition of C. R. Corbin;” “ Exhibit B, 
deposition of C. R. Corbin,” and “ Exhibit C, deposition of C. R. 
Corbin,” and a page of the Chicago Commercial Bulletin, February 
2, 1886, which paper is hereto attached, marked “ Exhibit D, depo- 
sition of C. R. Corbin,” to show the remarks on the “Tycoon” tea 
and general advertising. ä 

Q. How long has that advertisement and that price - list been pub- 
lished in the Chicago Commercial Bulletin? 

A. Four or five years, I think, about as it now stands. 

Q. About what is the circulation of that price-list, and what has 
it been during that time? 

A. I have been told it runs from four thousand to ten thousand. 

Q. And to what people? 

A. To the retail trade of the country. I have here a photograph 
copy of a colored engraving representing a picture about 24 by 42 
inches for retailers to use in their stores. 


Said photograph copy is hereto atiached, marked “ Exhibit E,” 
deposition of C. R. Corbin. 


Q. About how many of those banners have you circulated, and 
where have you circulated them ? 

A. We have had two thousand copies printed, and think we have 
circulated about half of them. 
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65 Q. During what time, how long prior to the béginning of 
this suit, did you begin to circulate these pictures? 

A. This particular one has been in circulation since the fall 
of 1874. 

Q. And you have had others similar to it, have you ? 

A. Something like two years; previous to that we had another 
made in Japan. Our stationery has also been stamped with a de- 
sign from time to time continously for several years. About the 
time that we had the mark recorded we affixed the trade-mark 
shown by the diamond-shaped design to our office stationery, and 
I attach hereto as exhibits six papers showing such design. 


The office stationery produced by the witness, being a postal card, 
invoice, blank — 2 order, and two bill-heads, are hereto attached, 
marked Exhibit F.“ 


Q. Now state, Mr. Corbin, about what territory you have cov- 
ered with your trade for this Tycoon tea—in what States and 
countries. 

A. We have been as far West as Colorado, and, I think, nearly 
all of the Territories this side of the Rocky Mountains, and Kansas, 
Missouri, Nebraska, Minnesota, Winnepeg, Wisconsin, Illinois, Ken- 
tucky—I think, although that is not much of a tea State—Ohio, 
Indiana, Michigan, Pennsylvania, and Vermont. 

Q. What proportion of your trade has been in the State of 
Michigan ? 

A. Well, I think it commenced with about a fifteenth or twen- 
tieth as an estimate, and, it being a large tea-drinking State, par- 
ticularly Japan tea, I think it is now in the neighborhood of one- 
of sixth of all our sales. 

Q. How much were your importations in packages in 1879 
and 1880? | 

A. Well, 1879 was an experimental year. 

Q. How many packages did you bring in that year? 

A. — of three hundred—325. 

Q. Were they marked with this word “ Tycoon?” 

A. Yes; they had the mark “Tycoon tea” at the top in a sort 
of scroll. 3 

Q. That was prior to the time when you adopted the diamond to 
carry the word in? 

A. Yes; that was a year or two previous. 

Was that word “Tycoon” made prominent upon the facing? 

A. With about the usual prominence at that time. At the begin- 
ning it had about the usual prominence on a tea facing. We made 
a change into the diamond afterwards in order to make it more 
conspicuous. 

Q. In what year was that? Was it 1881 that you changed to the 
diamond ? 

; > . think it was the spring of 1881 or fall. The spring of 1881, 
think. 
_ Q. How many packages of tea did you bring in marked “Tycoon ” 
in the year 1880? 
6--131 


42 CALVIN R. CORBIN ET AL., c., VS. 


A. Upwards of three thousand; in 1881 upwards of six thousand. 
four hundred. These packages weighed from sixty to seventy 
pounds, and heavier later on. At present they average seventy- 

three pounds. In the year 1882 upwards of six thousand 
66 packages of larger weight, and in 1883 rising five thousand 

nine hundred packages of still larger average weight; 1884, 
rising six thousand two hundred packages; 1885, 6,398 packages, 
average weight about seventy-three pounds each. The crop of 1886 
will not commence to be received here until June. 

Q. Have you your orders out for the season of 1886? 

A. Not yet. They usually go out in March and April. These 
teus were different grades, but they are all prepared in the same 
manner in regard to color and refiring. 

Q. Who manufactures these teas ? 

A. Smith, Baker & Co., Yokohama. 

Q. Have you given them any special orders or directions regard- 

ing the manufacture of the teas for you ? 
A. In the commencement of the change to a different kind and 
quality of tea we gave them explicit orders as to their being with- 
out any artificial color and preparation relating to refiring, which 
is very important. 

Q. In that respect do these teas differ, when so manufactured, 
from the ordinary teas of commerce? 

A. We believe they do. We have been so informed by our agents, 
and it is recognized, I think, from remarks that I have had made to 
me by those engaged in importing that there is a difference in prep- 
aration. 

Q. Do the dealers and consumers of these teas ize a differ- 
ence as existing between the Tycoon tea and the — teas of 
commerce? 


Solicitors for defendants objected to the question as incompetent, 
irrelevant, and immaterial. 


A. That is our understanding of it. That is the object of our 
printing, the object of the information that we put out in printing 
and otherwise, to call the attention of consumers to the superiority 
of our tea. 

Q. When you get orders from retail and wholesale dealers through- 
out the country for teas, by what-name are the teas so ordered 
known ? 

A. Usually it is expressed. They order “Tycoon tea.” They 
talk about Tycoon tea. 

Q. Have you specimens of orders which have been received in 
the course of your business for the “ Tycoon” tea ? 


Solicitors for defendants objected to the question as incompetent, 
irrelevant, and immaterial. 


A. Ihave. A number of them are of recent date. I think they 
were received yesterday. They recite, “Send me thus and so Ty- 
coon tea.” 


WALTER J. GOULD Er AL., &. 43 


Witness produces thirteen orders, which are hereto attached, 
marked “ Exhibit G, deposition C. R. Corbin.” 


. What are these papers now shown to you? Handing to witness 
papers marked “ Exhibit G.” 

A. Mail orders for Tycoon tea. 

Q. Are they or are they not fair samples of the orders which are 
ordinarily received for these teas ? 


Solicitors for defendants objected to the question as incompetent, 


irrelevant, and immaterial. 


67 A. They are all samples taken probably at random. Part 
of them are yesterday’s receipts. : 
Q. How far back do these go? 


Solicitors for defendants objected to the question on the same 
grounds as before. 


8 — you mean such orders as those? 
. Yes. | 
A. My conviction and memory of it is that they have been more 
or less so since 1881. 
Q. Were these orders received by Corbin, May & Co. in the ordi- 
nary course of business ? 


Solicitors for defendants objected to the question on the sume 
grounds as before. : 


A. They were. 
Q. Were those orders filled, if you know, by the shipment of 
merchandise ? 


Solicitors for defendants objected to the question on the same 
grounds as before. 


A. They were. 

Q. In reply to requests for shipments of Tycoon tea, as shown in 
these orders, what merchandise was shipped ? 

A. The Japan tea, without trade-mark, and that which was dis- 
tinctively called Tycoon. 

Q. You say that you have a large trade in Michigan. Will you 
please look at that paper and state what it is? Handing paper to 
witness. 

A. That is a list of some of the towns in the State of Michigan 
where Tycoon tea has been sold by Ingraham, Corbin & May and 
Corbin, May & Co., and where, as a rule, Tycoon teas are continu- 
ously on sale by retailers in these town so listed. There may bea 
few exceptions in regard to tea being on sale in all these towns.. 


Solicitors for complainants offered in evidence the paper referred 
2 = is hereto attached, marked “ Exhibit H, deposition of C. 
„Corbin.“ 


Q. How are these teas knuwn to consumers! 
A. We are informed—of course I don’t see the consumers much— 
that they are known as “Tycoon tea.” Usually or frequently or 
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generally they call for it as Tycoon ten.“ That is the best of my 
knowledge and belief. 

Q. Are teas ordinarily sold to the consumer in the original pack- 
age? 

* The great bulk of the ten is sold without stamp or label. Some 
of our customers have had wrapping paper. We have had wrap- 
ping paper printed with the Tycoon tea trade-mark upon it. 

Q. Do you know how these Tycoon teas are ordinarily exposed 
for sale by the retail dealer ? 

A. He usually places his tea in a conspicuous place in his store, 
in a chest, with the facers visible, prominent, perhaps. As he re- 
quires a package of a particular grade or kind of tea it is the custom 
to open up the package and take out all or part, and then sell from 
it in bulk from a tea can or caddy, holding variously from twenty 

to a hundred pounds of tea. 
68 Q. Then the tea is known by the name rather than by the 
appearance of the label upon the chest, is it not? 

A. Ordinarily consumers may enquire for black tea or green tea, 
young hyson, imperial, or English breakfast tea; those are China 
teas. Ifa consumer becomes attached to an advertised brand of tea 
he would very likely designate it in calling for tea. If he became 
attached to“ Tycoon tea,” had faith in it, or it had some excellency 
well known to him, he would inquire for that kind of tea. 

Q. Do you know whether this word“ Tycoon has or has not been 
commonly used by others than Ingraham, Corbin & May or Corbin, 
May & Co. upon teas which have been sold in the territory which 
you have named ? 

A. I believe, to the best of my knowledge and conviction, that in 
the territory that I have named where we sell these teas that there 
never has been a package of tea faced “ Tycoon tea ” sold, until this 
case of Gould & Co., besides our own. 

Q. Do you know whether any tea is sold under that name, or has 
— you adopted this trade-mark, by any one other than your 

rm? 

A. Not to my own knowledge. I have conferred with our sales- 
men, who have traveled more or less in most of these States, und they 
suy they have never seen or heard of any tea having been sold as 
“ Tycoon tea except last season in Michigan. 

. The second paragraph of this bill alleged that about the time 
this bill was filed you were about to receive some 480,000 pounds of 
the “ Tycoon tea ” and offer it for sale in the United States. You may 
state whether or not you did receive that amount of tea. 

A. That was all received. 

Q. It all has been received? 0 

A. Ves. 

Q. Has this tea to which you have attached the word“ Tycoon ” 
as a trade-mark been known since the vear 1879 in the American 
market by any other name or designation ? 

A. Not to my knowledge. I have heard of tea dubbed or denomi- 
nated “ sun-dried ” as being sold called the same thing. We deny 
that it is the same. | 


n 
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Q. Do you mean that the tea called sun-dried has been put upon 
the market and represented as a tea equal to the Tycoon? Is that 
what you mean ? 

A. The same thing. 

Q. a have heard of such representations having been made? 

A. Yes. 

, agi You have testified that you registered the trade-mark word in 
A. We adopted the words in 1879. 

Q. And you had it registered in 1881 ? 

A. Yes. 

. You may look at tliat paper and state what it is. 

A. This is a certificate of the registry of the trade-mark word “Ty- 
coon.” 


Solicitors for complainants offered the certificate in evidence, which 
is marked “ Exhibit J.” 


69 Q. The application for the registration of that trade-mark 
is attached thereto ? 

A. Yes. 

Q. I will ask you to look at that paper and state what it is. 

A. This is what is called a tea facing, which is attached to the 
wood part of the chest under the matting, and also upon one of the 
outer sides of the matting. 

. Is that a fair sample of the facing used upon your teas ? 

A. This is an exact copy, the variation being sometimes in the 
color; it is an exact copy in design, as far as I know. 

Q. There are figures upon that facing. What do these figures indi- 
cate, and are they always the same ? 

A. They indicate a certain line of tea. They may be a part of what 
is called a bracket; it may stand for what is called a bracket in an 
invoice covering several packages; it might be nineteen to twenty- 
five of the same tea, more or less. 

Q. What I want to know is whether that number is always the 
same on every facing. 

A. That number changes according to the importation ; according 
to the invoice. 

ls there anything on the facing to indicate the grade or quality 
other than the word Tycoon?“ 

A. No; we have various grades under the same name; we have 
siftings from the same teas. 

Q. ‘These various grades are all manufactured in the same way ? 

A. Manufactured in the same way. The siftings are sifted from 
the same teas, the variations being in the leaf and grade of tea, in 
the purity. 


Solicitor for complainants offered in evidence the copy of facing 


2 by the witness, which is hereto attached, marked “ Exhibit 


„deposition of C. R. Corbin.” f 
. You have testified that the defendants’ named in this bill have 
sold teas in Michigan and elsewhere under the name of “ Tycoon ” 


r i? 
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and with the name “ Tycoon ” upon the facings on the chests. You 
may state fully your knowledge with regard to that matter. 

A. My information as to that matter came from our customers. 

Q. Who, and in what way? 

A. I think Mr. Hamilton, of Jackson, and a party at Battle Creek, 
Mr. Hosmer. 

Q. Is it evidenced by written statements, or did they give you the 
information orally ? 3 

A. By written statements in those two cases. 

Q. Look at that letter, state what it is, and read it. 

A. This is a letter from W. H. Hamilton, Jackson, Michigan ; it 
is dated August 4th, and it was received by us August 6th, 1885; it 
came to us by mail. The letter conmences— 


“Dear SIR: Last evening W. J. Gould, of Detroit, their nian, was 
here, and he was in high glee, saying that he could — me the Ty- 
coon tea now. I asked him what he meant. He said that they were 
going to run the Tycoon brand, and he would show me the facings 
of the chests this morning; so he came in this a. m. and showed 
me the facing, and the brand was Tycoon tea. I did not let him 

know that I cared for it, but it made me feel a little nervous, 
70 for if they can run this brand there is some that will do all 

they can against me here. He says that you have no more 
right to the copyright than they have. Ionly write this to put you 
on your guard, so you can check it before it goes into execution. 
You know what you can do, and you must protect me to the last. 
Trade is pretty good at present. 

Y’rs truly, W. H. HAMILTON.” 


Solicitor for complainants offered the letter referred to, which is 
hereto attached, marked Exhibit “ L.” 


Q. What did you do, if anything, upon receipt of that letter? 

A. We replied to it through our attorneys, Shuman & Defrees. I 
don’t know, but my impression is that we would have written Mr. 
Hamilton to the effect that we should attend to it. 

Q. Please look at those papers and state what they are, if you 
know. Handing paper to witness. | 

A. One is a letter from Allen Raymond, Battle Creek, Michigan. 

Q. What is the date of it and when was it received ? 

A. It is dated September 17th, 1885; received September 18, 1885. 
— is a postal card from the same party, dated August 31, 

Q. You may read first the letter. 


“BattLe CREEK, MIcHIGAN, September 17, 1885. 
Corbin, May & Co., Chicago, IIls. 

GENTLEMEN: Yours of 16th received, re. Tycoon chop” tea. I 
wrote you some time since that they had twenty-five half chests 
Tycvon chop, and of course supposed you would know they bought 
them to sell against your Tycoons and not for an ornament, and 
when I wrote you they had the tea in stock you took no chances 
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on my word, for I saw the goods before I wrote you, and now they 
have the goods exposed in both windows and are talking Tycoon 
— three pounds for one dollar, and of course it interferes with 
L. & J. and my own trade in the teas. I have been surprised that 
there has been nothing done before this, as I supposed if there was 
any virtue in a copyright C., M. & Co. would, without any delay, as- 
sert their right. Awaiting your action in regard to above, I am 


yeurs, &e., 
ALLEN RAYMOND. 


You will see their advertisement in the ‘Sunday Morning Call’ 
mailed you Monday. > 
A. R.” 


Solicitor for complainants offered the letter in evidence, which is 
hereto attached, marked “ Exhibit M, deposition of C. R. Corbin.” 


The witness then read the postal card as follows: 


“ BaTTLeE CREEK, MICHIGAN, August 31, 1885. 


Moulton & Stanley to-day received 25 half chests Tycoon chop 
tea from W. J. Gould & Co., Detroit. If you propose standing be- 
hind the tea now is the time to do it before the great Tycoons’ are 


ALLEN RAYMOND. 


Postal card offered in evidence, marked “ Exhibit N.” 


Q. Upon receipt of the letter from Mr. Hamilton, at Jackson, what 
did you do, Mr. Corbin ? 
A. We instructed our attorneys to attend to the matter in the 
proper way—to ascertain if it was a fact. 
Q. Ascertain from whom ? 
A. By investigating, writing our customers that called our 
71 attention to it for the evidence as soon as any should be ap- 
parent that it was sold. 
Q. Did you give any directions to write any letter to W. J. Gould 
& Co.? 
A. We did about that time, I think. 
Q. You may read the letter which you have there before you. 
A. We received this letter, dated August 7, 1885: 


“ Messrs. Corbin, May & Co., 89 Michigan avenue. 

“GENTLEMEN: We have to-day mailed a letter to W. J. Gould and 
Co., Detroit, calling their attention to the reported use by them of 
the trade-mark owned by you for Tycoon tea, as requested by you, 
and enclose you a copy of the same, together with papers left with 
us. As soon as we hear from these parties we will advise vou. We 


are, 
: “Very respectfully, SHUMAN & DEFREES.” 


Solicitor for complainants offered the letter in evidence, which is 
hereto attached, marked “ Exhibit O.” 


superseded by ‘ Tycoon chop. 
Respectfully . 
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. Have you a copy of the letter which was mentioned in that 
letter and which was written to W. J. Gould & Co.? 


Solicitor for defendants produces the letters of Shuman & Defrees 
written in pursuance of the foregoing instructions of Corbin & May. 

Solicitor for complainants offered in evidence the following let- 
ters: 


Letter, dated August 7, 1885, from Shuman & Defrees to the de- 


fendants, marked “ Exhibit P, deposition of C. R. Corbin.” 

Letter from Shuman & Defrees to the defendants, dated August 
22, 1885, marked “ Exhibit Q, deposition of C. R. Corbin“ 

Letter from the defendants to Messrs. Shuman & Defrees, dated 
August 31, 1885, marked “ Exhibit R, deposition of C. R. Corbin.” 

Letter from Shuman & Defrees to the defendants, dated Septem- 
ber 1, 1885, marked “ Exhibit S, deposition of C. R. Corbin.” 

Letter of Shuman & Defrees to the defendants, dated September 
2, 1885, marked “ Exhibit T, deposition of C. R. Corbin.” 

Letter from Shuman & Defrees to the defendants, dated Septem- 
ber 3, 1885, marked “ Exhibit U, deposition of C. R. Corbin.” 

Letter from Shuman & Defrees to the complainants, dated Sep- 
tember 1, 1885, marked “ Exhibit V, deposition of C. R. Corbin.” 

Solicitor for complainants also offered in evidence copy of adver- 
tisement of defendants in the Detroit Commercial, August 8th and 
August 22nd, 1885, marked “ Exhibit W, deposition of C. R. Cor- 
bin,” and advertisement in the Battle Creek Sunday Morning Call, 
— 13, 1885, marked Exhibit X, deposition of C. R. Cor- 

in.“ 


72 Solicitor for defendants admits the publication by the de- 


fendants of the advertisement in the Detroit Commercial, but 
knows nothing about the advertisement in the Battle Creek Call.“ 


. What steps did you take to call the attention of Moulton & 
Stanley at Battle Creek, Michigan, to the sale of “ Tycoon chop?” 

A. We received a letter dated September 2, 1888, from Shuman 
& Defrees containing what purports to be a copy of a letter of the 
same date to Moulton & Stanley, Battle Creek, Michigan, which let- 
ters I hand to the notary. 


Solicitor for complainant offered in evidence the letters referred 
to, marked “ Exhibit Y, deposition of C. R. Corbin.” 


Q. Look at that and state what it is, Mr. Corbin. 

A. This is a letter from our Mr. Gamble, who travels in Michigan 
at times selling teas and groceries. It is dated Quincy, Michigan, 
August 5. It states as follows: 


“C. C. Lee, Coldwater, ordered a half chest of siftings and one of 
leaf to try. Will make his order later. W. J. Wilber & Co. here 
buys most of his groceries of W. J. Gould & Co., Detroit. Their 
man showed him a chest facing branded ‘The Tycoon Chop’ in 
the form of an arch at top of facing. He told Wilber — had 
not sold any in this town. Will look out for it and report further. 

Respectfully, WILLIAM M. GAMBLE.” 


7 
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Counsel for defendants objected to the contents of the letter as 
hearsay, being the statement of Gamble and not the statement of a 
witness upon oath. 


Mr. Suuman: I only want the contents for the purpose of identi- 
fication. 


Solicitor for complainants offered the letter in evidence, said letter 
being hereto attached, marked Exhibit Z, deposition of C. R. 
Corbin.” 

Solicitor for defendants objected to the introduction of letter as 
incompetent, immaterial, and irrelevant. 


Q. Who is Mr. Gamble ? 

A. Mr. Gamble is in our employ. 

Q. Do you know his handwriting ? 

A. I do. 

Q. State whether or not the letter, Exhibit Z, is in his handwrit- 
ing and ~ by him. 

A. It is his handwriting, and the signature is his. 

Q. I will ask you whether you notified W. J. Gould & Co. as soon 
as you heard that they were offering tea under the name of Tycoon 
that you claimed to be the owners of the exclusive right to use that 


mark ag ten? 

A. We did so, through our attorneys, notify them. 

Q. Do you know what your attorneys wrote, if anything, to W. J. 
Gould & Co.? 8 

A. We had a copy of the letter. I remember it in a general way. 

Q. Isn't it a fact, Mr. Corbin, that you received the letter marked 
“ Exhibit R“ of August 31st, signed W. J. Gould,” in reply to your 
directions to notiſy them through your attorney? 

A. We received such a letter. 
73 Q. Do you know whether W. J. Gould & Co. or W. J. 
Gould continued after your notification to them to offer teas 

under the name of Tycoon in the market in Michigan? 

A. We saw copies of the Detroit Commercial paper with their 
advertisement in it, stating that they had Tycoon chop”—“ Tycoon 


1 — Is that the advertisement which you have attached as an ex- 
nbit ? 

A. Yes, sir; that is a copy of it. 

Q. Did W. J. Gould & Co. ever inform you that they claimed the 
right to sell teas under the name of “ Tycoon ?” 

A. They did not, directly or any other way, that I know of, that 
was intended for information for us. 

Q. What did they say to you? 

A. What they said is contained in the letter of W. J. Gould of 


| August 31. 


Do you know whether or not the tea which was offered and 
sold by W. J. Gould with the name “Tycoon” was the genuine 
„Tycoon tea? 
A. It was not, as we understand it. 
7—131 . 
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Solicitor for defendants objected to the question and the answer 
on the ground that it is not shown whether the witness knows or 
not. 


Q. Do you know whether or not that was genuine “ Tycoon ” tea? 
A. We have information from our agents that leads us to the 
con vietion 


Solicitor for defendants objected to the witness stating the infotma- 
tion of agents as not being the best evidence, not being the personal 
knowledge of the witness. 


Q. State what you do know about it. 

A. That they were not making for other parties 

Q. That who were not making? 

A. Smith, Baker & Co., our agents, were not making teas for other 

arties like ours in all respects. 

Q. Did W. J. Gould & Co. buy the tea, Whyo, they offered and 
suld under the name of “ Tycoon” from you ? 

A. They did not. 

Q. Do you know whether they bought it from any of your agents 
or servants? 

A. I know from their own statements. 

Q. What do you know from their own statements ? 

A. From their own statements we have reason to believe that they 
gave an order to a party named C. P. Low & Co. for a hundred pack- 
ages of tea, to be faced “ Tycoon chop.” 

Mr. Hosmer: Those statements were embodied in a letter written 
to vou, were they not? 

A. Yes, or in their answer on file in this case. 

Q. How long have Smith, Baker & Co. been your manufacturing 
agents”? 

A. Since 1879, inclusive. 

Q. Have you had any correspondence with Smith, Baker & Co. 
sinos the commencement of this action in regard to the “ Tycoon 
tea , 77 


Solicitor for defendants objected to the question as incompetent, 
irrelevant, and immaterial. 


A. We wrote them that we had copyrighted our brand, and re- 
questing them to notify the trade and their customers that we 
74 had done so, and not to use the mark for any other shippers 
or customers. 
Q. To your knowledge, have they respected your request in that 
regard? 
Solicitor for defendants objected to all evidence of correspondence 
between the complainants and the firm of Smith, Baker & Co. as 
incompetent, irrelevant, and immaterial. 


A. We have their statements that they have not used it for others. 
Q. Have you ever authorized the sale of any teas called “ Tycoon“ 
since you adopted this word in the markets of the United States by 
any other wholesalers than yourselves—that is, jobbers or importers ? 
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A. We have never authorized the use of our trade-mark except it 
came directly from us. 

Q. What is the amount of your trade in “ Tycoon teas” in dollars 
per annum, Mr. Corbin ? 

AY. For several years past it has run from $160,000 to $175,000— 
$150,000 to $175,000 per annum. 

Q. Have any others of your retail customers, save those you have 
mentioned here, given you information of the sale by Gould & Co. 
of“ Tycoon teas” since you notified them not to sell their ten? 


Solicitor for defendants objected to the question as incompetent, 
irrelevant, and immaterial. 


A. I don’t remember that they have; I think not, except some 
cases of hearsay that Gould & Company’s salesmen have claimed 
that they had the tea. 

Q. What is the effect upon your business to have other people 
offer teas of a different manufacture than yours or teas under the 
same name as yours— Tycoon?“ 

A. As we believe that our tea is superior to others, if the tea was 
promiscuously offered as Tycoon tea” that did not have come from 
us it would be an injury to the reputation of the tea, inasmuch as 
it would be much poorer tea and a different tea in other respects ; 
and if such purchasers for consumption have never used our tea and 
were buying it on its reputation it would be an injury to the repu- 
tation of our tea. It might be carried so far as to destroy its reputa- 
tion in a locality ; people are very tenacious about buying something 
they supposed they had before which was not satisfactory. 

Q. I will ask you whether or not the sale of the tea which had 
been put upon the market under this name by W. J. Gould and Co. 
has been a damage to your business, as you have set forth in your 
bill of complaint ? 

A. I think it has; to what extent I cannot state; it would have 
that tendency. 

Q. What have your customers stated to you upon that point? 


Solicitor for defendants objected to the question as incompetent, 
irrelevant, and immaterial. 


A. The letters that we have introduced here show how the cus- 
tomers regard the tea. 
Q. What have your saiesmen said in regard to it? 
A. The salesmen said it would cause us a good deal of 
75 trouble, and might injure the reputation of our brand by in- 
ferior teas being sold, and create dissatisfaction with those 
that are now selling it. } 
. Have you ever discontinued the use of the word “Tycoon” 
since you adopted it first ? 
A. Never. All our Japan teas that are prepared in that manner, 
which were the bulk of the teas that were brought, were faced, 
branded, and sold “ Tycoon tea.” 
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Cross- examination by Mr. Hosmer: 


Q. Mr. Corbin, what is the business of the firm of Smith, Baker 
& Co.? 

A. They claim to be—one branch of their business is the com- 
mission business. 

Q. They are tea manufacturers, are they not? 

A. They are tea purchasers on orders and do what is called manu- 
facturing or buying and refiring and preparing for export. They 
buy from the tea-growers or the tea-growers’ agents, the middlemen, 
as they come down to the market and prepare and ship. 

Q. Make the final preparation for the shipment of the teas to this 
country ? | 

A. Yes. 

Q. And your purchases or importations—that is to say, of the 


_“ Tycoon ” teas—are made from Smith, Baker & Co., are they not? 


A. They are prepared by them. 
Q. You send your order to Smith, Baker & Co. They purchase 
the teas and ship them to you? 

A. We order them and had been in the habit of ordering special 
preparations, which they have executed. They have executed the 
orders as we required. 

Q. They manufacture in accordance with your desires? 

A. They do. They so state that they do. 

Q. They manufacture for other people as well as yourselves, do 
they not? 

; A. _ certainly; they prepare teas for others—that is, they state 
they do. 

Q. Do you know the firms of Coghill & Simon and H. Levi & Co.? 
A. Not personally. 

. Do you know of them by reputation? 

A. I have heard of them since the commencement of this case. 
Q. Do you know where they purchase their teas ? 

A. I do not, except in so far as has been stated in connection with 


this case. 


Q. Do you know the firm of Taber, Harker & Co. or Philips, 
Tabor and Co.? 

A. Only in the same way. 

Q. Then you could not state as to where they have obtained teas, 
whether from Smith, Baker & Co. or not? 

A. I could not of my own informatiion. 

Q. Are you acquainted with the brands of teas for sale and which 
have been offered for sale in the San Francisco market for the past 
twelve or fifteen years? | 

A. I have not to any extent. I don't know that I have 
76 seen any of them in San Francisco since about the time we 
received teas from McConey & Company, I think it was. 

Q. You could not testify as from your knowledge whether the 
word N Tycoon” has been used in San Francisco or on the Pacific 
coast 

A. I could not, except as has been stated in connection with this 
case by the defendant. 


a 
, 
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Q. You never heard the use of the word “ Tycoon in San Fran- 
cisco oron the Pacific coast until this matter was agitated in the 
manner you have detailed ? 

A. I never heard or knew of any teas being faced “ Tycoon” or 
with the word“ Tycoon upon the facing previous to our adoption 
of it. I believe we — — originated it. | 

Q. Have you inquired of the firm of Smith, Baker & Co. whether 
they fired for other people who used the word“ Tycoon?” 

A. We have recently. We have their letters stating that they 
have in a small way. | 

Q. Fired fur whom ? 

A. Possibly they had previous to our stating to them that we had 
adopted the trade-mark—that they had used the word previous to 
our instructions not to use it; that was for a few parties, in a small 


way. 3 

6 Did they tell you what time the word “ Tycoon ” had been in 
use by them ? 

A. They did not. 

Q. Is this the letter you have reference to (handing a letter to 
witness) ? 

A. Yes, sir. 


Solicitor for defendants offered the letter in evidence. Solicitors 
for complainant, to preserve the letter for their own convenience, 
stipulate that a copy of the letter, as dictated to the stenographer, 


may be used. 
“ New York, February 1, 1886. 
Messrs. Corbin, May & Co., Chicago. 

Dear Sins: We have for acknowledgment your letter of the 30th 
ult., and note contents with due care. Mr. Morse expects to sail from 
Liverpool on the 4th inst., so will be due here about the 15th inst. 
In answer to your — we have just wired vou that we have done 
business with Messrs. H. Levi & Co., Tabor, Harker & Co., and Simon 

hill & Co., but whether any teas was ever shipped them branded 
“Tycoon” or not we are unable to say, having no records of our 
firm’s shipments from Japan dating so far back as 1876 and earlier. 
From time to time small shipinents marked “ Tycoon” may, how- 
ever, have been made, but without any special point being made re- 
garding the mark. We shall be glad to receive a copy of your testi- 
mony, and have no doubt as to our ability to confirm the same. 

Your letter handing check for $300.83 has been received. 


We remain, dear sirs, yours faithfully, 
SMITH, BAKER & CO.” 


77 Q. Where is your tea imported—at the port of San Fran- 
: cisco or New Vork? 

A. It comes to both ports: I think nearly every season since 1879 
a part of our importations have come to San Francisco and part by 
the way of New York—the Suez canal. 

. Do you know of the use of the word Tycoon prior to your 
own use, as applied to others than Japan teas? 
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A. I have never seen it. I never saw it before we adopted it nor 
heard of it previous to the time of our adoption of it. 

Q. Do you sell in any other foreign country than Manitoba ? 

A. I cannot tell now. I don’t know whether our salesmen may 
have done so sometimes. We have customers, I think, in other parts 
of Canada, and whether tea has been sold or not I cannot say. We 
contemplated and so discussed the mutter with our agents about 
doing a large business in Canada, but we have not made any special 
push as yet. 

Q. Do you sell in Manitoba ? 

A. We shipped some goods occasionally there some two or three 
years ago to Winnipeg. 

Q. Have you shipped to any part of British North America since 
that time ? 

A. Well, as I have stated, I don’t know what may have been done. 
I cannot state positively, of my own knowledge, that they have now, 
without looking the matter up and running — over the books. 

Q. You cannot call a customer in British North America outside 
of Winnipeg, can you? 

A. I cannot remember names now. 

Q. You cannot remember a point of shipment except Winnipeg, 
can you? 

A. I think I remember one, but I cannot give it. 

And you haven't shipped to Winnipeg for about three years, 
have you? 

A. I think it is two or three yearsthat is, to my knowledge; I 
cannot say. There have been sales of other goods made there, and 
there may have been tea. 

Q. You have no agent traveling in Manitoba or Canada or other 
of the provinces of British North America, have you ? 

A. No, sir. 

Q. So, if there has been a case it must have been an occasional 
order which has come direct ? 

A. Yes; one man was in person that I was.thinking of,and there 
have been others in person buying goods. I cannot say how many 
have bought the tea. ' 

Q. And you can’t recollect any shipment for the last two or three 
yeurs or since the Winnipeg shipment? 

A. I think it is two years—two or three years. 

Q. In what respect does your manner of firing teas differ from the 
other uncolored teas ? 

A. That is rather a secret of our business. We have ordered a 
different firing, all of which we can sustain and have it corrobo- 
rated, without any doubt. I can bring letters to that effect, if nec- 
essary. 


Q. Do you know whether your process of firing is adopted by any- 
body else? 
78 A. We believe from our own tests—that is, tests that we 


have made variously from large number of samples—that 
it is different; we believe it is different. 
Q. What is the superiority of your firing over the other firing— 


1— — 
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that is to say, what different quality in the tea does it produce or 
does it retain? 

A. I will not answer that question, but I will make this state- 
ment: that whether teas are fired longer or shorter, or high 
firing with a hot fire, or fired with less heat, produces a different 
effect upon tea. A low-fired tea will not keep; more of the moist- 
ure is left in, and the properties that are supposed to be injurious 
in the tea. I think theine is one of them. 

Q. Do I understand you have any hesitancy in pointing out the 
superiority of your tea? . I do not ask for the process, but your 
teas over other uncolored Japan teas. 

A. I doubt if there are any other strictly uncolored Japan teas. 

Q. You never had any within your notice ? 

A. I have seen samples that were sold for uncolored Japan teas 
to the retail trade that were so badly colored that it showed it in 


the cup. 

Q. Then the essential difference between your teas and the other 
teas, as I understand it, is the fact that your teas are strictly un- 
colored and the others are not? 

A. That is one thing, and another thing is the uniformity of our 
degree of firing. Perhaps that will answer your question. 

Q. I understand from that answer other teas are variable ? 

A. I will say uniformity of extent of our degree of firing. 

Q. Do I understand you that you are the original importers of 
uncolored Japan teas? 

A. No; I think when Japan teas were first introduced and ad- 
vertised—that was away back in 1860—that they were uncolored, 
and the competition for nice-looking teas and the endeavor to give 
Japan teas a wider sale led to different degrees of artificial color, 
and at the time we took it up the condition was very bad. 


At this point recess was taken to 2 o'clock p. m. 


Parties reassembled at 2 o’clock p. m., when the cross-examina- 
tion of C. R. Corbin was resumed by Mr. Hosmer, as follows: 


Q. You say at the present time you don’t know of any strictly 
uncolored 1 — teas — your own ? 

A. I say I have my doubts about there being any, although they 
have very much improved the color. There is undoubtedly 
some that are very nearly pure, and possibly there are some that 
are pure, but, to the best of my judgment, all the samples that I 
have seen have been either slightly or considerably faced. 

Q. Have you ever examined defendants’ tea, sold under the name 
of “ Tycoon chop?” 

A. I put it on the table and drew it when we got it in, along with 
our tea, and have also drawn it once since. 

Q. From whom did you get that? 
79 A. Mr. Shuman sent that up from Battle Creek. Mr. Shu- 
man bought it for us at Moulton & Stanley’s, in Battle Creek. 

Q. What was the result of your drawing that tea as compared 
with your own? 
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A. There did not appear to be very much dierence; there was 
some little difference in the color of the tea. 

Q. Was that a colored tea? 
, — That was the question. It had the appearance of being slightly 


Solicitor for complainants objected to this line of testimony on the 
ground that the question of quality between the tea of the complain- 
ante and defendants cannot enter into the defense of this case. 


Q. What would be the value of that tea as compared with your 
own tea on the retail market ? 


Objected to by solicitor for complainants. 


A. I cannot give the retail value very accurately ; retailers in dif- 
ferent localities and different retailers vary very much in the profit 
they make on tea. 

Q. How did it compare in value with your own “ Tycoon? 

A. We have different grades of our tea. 

Q. What grade of your tea would it compare favorably with ? 

A. I made a second drawing of it afterwards, and it did not ap- 
pear so well as it did at first; it seemed to have more of a stale, 
slightly acid flavor ; it appeared to deteriorate, and I should place 
the grade of it as against tea that we get in five-package lots, with 
a special discount off, which we get about twenty-seven cents for— 
twenty-six or seven cents. In speaking of the value of defendants’ 
tea I place that grade of leaf, a grade or quality of leaf as it was 
originally. Different treatment might have changed the value at 
that time, after the tea had stood several months. 

Q. Did you sell to Mr. Hamilton, of Jackson? 

A. Yes, sir. 

— grade of your own tea had you been accustomed to sell 
im 

A. We sell him two grades—two or three grades. | 

Q. Do you remember what they are? You have a full list of 
your es in your price-list, haven't you? 

A. Yes, sir; I think we sell him a grade that brings about 
thirty-two cents. 

Q. — do you mean when you say it brings about thirty-two 
cents 

A. We get thirty-twocents; about that—that is, about, without look- 
ing it up—what we call our thirty-three or four cent tea—from thirty- 
two to thirty-four cents and a grade from twenty-eight to thirty cents, 
and a grade of siftings from the same tea, in the neighborhood of 
twenty cents. I think we have sold him at times a still higher 
grade—about forty cents. 

Q. You never heard of this tea being sold to any of your custom- 
ers, did you ? | 

A. This colored tea ? 

Q. This Gould tea; you never heard of any of it being sold to 
your customers, did you ? 
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A. No; I don’t know of their effecting any sales, but I 
80 think there was a party at Charlotte. I don’t know whether 
he had been our customer or not. 
Q. Was it Moulton & Stanley ? 
A. No; they are at Battle Creek. 
e. Who is the party at Charlotte, do you remember? 
A. Lamb & Spencer; I am not certain; my impression is they 
may have been our customers. 
4 When did you sell to them? 
A. We sold them something like a year and a half ago; the crop 
previous to this last crop, if we sold them at all. 
Q. You have not sold them since? 
A. We have not. | 
. What did you sell them Tycoon?“ 
A. Yes; if we sold there they were Tycoons.” 
Q. Are you sure you sold them ? 
| A. No; my recollection is that we sold to some party at Charlotte 
about a year and a half ago. Whether it was Lamb & Spencer or 
some other party I don’t remember. 
a. You couldn't say whether it was Lamb & Spencer or somebody 
else 
A. No, sir. 
Q. All the correspondence you had with Mr. Gould has been set 
| forth and attached to your deposition, has it not ? 
* A. All that I remember of. My memory is that Messrs. Shuman 
& Defrees carried on all the correspondence. 


The signature of the witness to above deposition was waived by 
agreement of counsel. 


81 And the said Horatio N. May, having been first duly 
sworn to testify the truth, the whole truth, and nothing but 
the truth in the cause afcresaid, did depose and say as follows, to 
wit: 
Direct examination by Mr. Percy L. SHuman: 


Q. State your name, age, residence, and occupation. ; 

A. My name is Horatio N. May; I am of lawful age, and am in 
the wholesale grocery business; residence, — 4 

Q. — are one of the plaintiffs in this case, Mr. May? 

A. I am. 

Q. How long have you been in the grocery and tea importing 
business? 

A. Twenty-odd years. 

N — were in the firm when Mr. Ingraham was a member? 

A. I Was. 

Q. And you continued in the business of the firm after his with- 
drawal ? 

A. Yes, sir. 

Q. Was there a conveyance by Mr. Ingraham of all his right, 
ry +e interest in the business to the present firm of Corbin, May 

8—131 
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A. There was. 

Q. When did you begin importing teas ? 

A. I think it was in 1879. 

Q. Were the teas which you imported called by any particular 
name? | 

A. They were. 

Q. What was the name? 

A. Tycoon tea. 

Q. Will you state your knowledge of the origin of the word “ Ty- 
coon as applied to these teas by your firm? 

A. I don’t know that I can tell exactly. 

Q. When did you begin to use the word Tycoon” upon teas? 

A. I think it was in 1879. : 

Q. At that time had you any knowledge of the word “ Tycoon ” 
having been previously used by other parties upon teas imported 
and sold in this country ? 

A. I had not. 

Q. Who are the manufacturers of these teas which you have im- 

rted under the name of Tycoon? 

A. Smith, Baker & Co. 

Q. Where are they located in the tea business ? 

A. Their house is in Yokohama, Japan. 

Q. saat is where the tea is made; put up and prepared for ship- 
ment! 

A. That is where the tea is put up, I suppose; yes. 

Q. Do you know whether Smith, Baker & Co. had, at the time 
you adopted this word “ Tycoon” for use upon your teas, any in- 
structions in regard to the preparation, curing, firing, or other means 
of manufacture of the teas which were to be imported under that 
name? | 

A. Yes; I did know in a general way, although my partner, Mr. 
Corbin, was the tea man, — had full charge of that department. 

Q. You are acquainted with the ordinary teas of commerce, I pre- 

sume ? : 
82 A. Yes. 
Q. And Japan teas particularly ? 

A. Yes, sir. 

Q. Do you know whether the teas which are manufactured and 
imported by you differ as to the mode of manufacture and in their 
general character from the ordinary teas of commerce ? 

A. Well, I am not as [an] expert, but I have every reason to believe 
that they are entirely different from other teas. 

Q. By what name and to what extent are these teas sold in the 
United States by you ? 

A. They are sold by the name of the “Tycoon” tea and sold 
largely over the Northwest and in Ohio and Michigan and other 
States. 

Q. Have you a very large market for them in the principal cities 
of Michigan? 

A. We have a large trade for them in Michigan. 

Q. Are these teas popular under that name in the market ? 
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A. They are. 

. Do you know whether they are bought and sold by any other 
name than “ ‘Tycoon ?” 

A. I do not. 


„. They may be, you think? 


A. These same teas ? 

Q. Yes. 

A. No; I don’t think they are. 

Q. As far as your knowledge extends, they are always sold by 
that name? 

A. Always sold by that name. 

Q. By the retail dealer, and they are so purchased and known by 
the consumer, are they ? 

A. They are. 

Q. I understand you to say you have no personal knowledge of 
the details of any of the instructions which may have been given to 
Smith, Baker & Co. in regard to making up these teas? 

A. I have, in a general way. 

Q. You may state just about what your understanding of the 
matter is in that regard. 

A. My understanding of the matter is that they were instructed 
to make these teas entirely without color and to make them different 
from teas that were made for anybody else. 

Q. So far as your knowledge of the matters —, are you aware of 
any person else in the United States having sold the same kind of 
teas—and by the same kind of teas I mean of the identical manu- 
facture—under the same or any other name? 

A. No; I am not. 

Q. Do you know whether any teas have been sold in Michigan or 
elsewhere in the United States by anybody under the name of 
“ Tycoon ” or Tycoon chop? | 

A. Well, I suppose I do; of course I have not personal knowledge. 

Q. Have you any information in regard to the matter ? 

A. Yes; I have information that they have. 

Q. What information have you had ? 

A. Through communications from our customers and through 

information-—that is, through advertisements that I have 
83 seen in newspapers—that they were offered for sale. 
Q. Who were the persons who were offering these teas in 
the market, as far as your knowledge went ? 

A. W. J. Gould & Co. 

Q. Have you seen and read any correspondence in the regular 
course of your business from Allen Raymond, of Battle Creek, Michi- 


gan, in regard to the sale of “ Tycoon chop tea” in that town by W. 


J. Gould & Co.? 
A. Yes; I have seen some correspondence of that kind, I don’t 


know that I could 1 what it was. 


Q. Please look at Exhibits L, M, and N and state whether you 
have ever seen them before. 


A. Witness examines letters. 
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A. Yes; I have seen this correspondence. 

Q. Where have you seen it before ? 

A. In our office. 

Q. Are they ietters that were received by you? 

A. They were. ; 

— Do you know by whom the red stamp was attached that is on 
them ? 

A. No; I cannot say that. | 

Q. Indicating the person that received the letters? 

A. No, sir; I cannot say that. I receive a great many. 

Q. Is that a stamp that is used in your business? 

A. That is the stamp we use; yes. 

Q. That is Corbin, May & Co.’s receipt stamp? 

A. Yes, sir. 

Q. I will ask you, Mr. May, what effect it would have upon your 
business in the sale of the Tycoon teas to have other and differ- 
ent tea than that manufactured by you sold in the market under 
the name of “ Tycoon ” or “ Tycoon chop.” 

A. Well, in my opinion, it would be a very serious loss to us; a 
very serious detriment to our business to have other teas sold under 
that name to other parties. 

Q. Do you know what action, if any, was taken by your firm upon 
the receipt of the letters which have been shown as Exhibits “ L,” 
4M, and“ N?“ 

A. A correspondence was commenced, I believe, at once with the 
firm of W. J. Gould & Co. 

Q. With what end in view, Mr. May? 

A. With the end in view, of course, of stopping the sale of the tea 
by anybody except ourselves. 

Q. How do consumers know this tea of yours which is sold as 
“ Tycoon ” tea? 

A. — the name of Tycoon.” 

Q. How is it described in the orders which you have from retail 
dealers throughout the country ? 

A. It was described as “Tycoon ” tea. 

Q. Through your knowledge, do the consumers and retail dealers 
identify it by any peculiar features of the label or by the name 
which has become attached to the article ? 

A. By the name, and by the label, too, I suppose. 

Q. Is _ _ “Tycoon” in the label a prominent feature of it? 

. It is. . 
84 Q. Would a casual observer or purchaser of the article be 
readily deceived as to the character of the article they were 
purchasing if other teas than those of yours were sold under the name 
of “Tycoon” or Tycoon chop?” 

— Do you mean from looking at the brand or from loeking at the 
tea 

Q. If a person went into a retail store and asked for Tycoon tea 
and another and a different tea than this tea of yours were sold to 
him under the name of “Tycoon,” could that person readily detect 
the fact that he had not purchased your tea? 
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A. I don’t think ordinarily persons could. 
Q. What was the object in view in the adoption of this word “ Ty- 
coon” upon these teas, if there was any object? 

A. The object was to distinguish it from all other teas and to make 
eit our own brand; our own trade-mark on our own teas. 

2. So far as you are advised, do you know whether persons buy- 
ing teas from the retail dealers ask for “Tycoon” tea when they 
want your tea? 

A. They do. 

Q. Supposing a person went into a store to buy “ Tycoon ” tea and 
he was furnished with Tycoon chop” tea, what would be the effect 
upon your trade? 

A. Well, it would be a very serious loss to us, of course. 

Q. Whether he got better or worse tea? 

A. Ves. 

Q. It would make no difference, would it? 

A. It would make no difference, because the reputation of the tea 
had been gotten up by us. 

Q. By what means was the reputation of this tea established by 
you—what means did you take for establishing the reputation of the 

7 


A. Well, we advertised it very largely in different ways through 
the newspapers and through circulars—to the trade. 

About how many thousand dollars do you estimate your ex- 
penses for advertising have been in this behalf since 1879? 

A. Well, giving an estimate of it, I should think in the neighbor- 
hood of seven of eight thousand dollars. 

Q. Have you any knowledge of any tea having been introduced 
into the market here in the Northwest and in the territory that you 
have named since you adopted this name of Tycoon and which 
has been sold under the name of Tycoon except that of W. J. 
Gould & Co.? 

A. I do not. 


Cross-examination by Mr. Hosmer: 


Q. Mr. May, you say you have reason to believe that your teas are 
different from other teas. What is the reason for the faith that if 
[is] within you? 

. The reason is that my information more particularly comes 

from the makers of the tea, Mr. Morse and Mr.Smith. I have talked 

with Mr. Smith and with Mr. Morse, both, in regard to it, and 

85 they say they are entirely different from any teas that they 
have ever made or known of. 

Q. What is the distinction in coloring or in the manufacture? 

A. The coloring is one thing ; und, as I say, I am not an expert, 
and the rest of it I don’t know; my information, as I say, comes from 
conversation. | 

Q. What is the superiority that you claim for the process of man- 
ufacture of your teas over and above other teas—that is to say, given 
the same leaf and given the process of manufacture which Messrs. 
Smith, Baker & Co. employ for you, and taking the same leaf and 
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taking the ordinary course of manufacture, what is the superiority 
of your teas over the other teas ? 

A. I cannot answer that question. 

Q. There are other uncolored teas in the market, are there not ? 

A. I don’t know that there is; I don’t know of any other except 
basket-fired tea; I presume that, probably, is uncolored tea. I don’t 
know about that, even; as I say, — not an expert in the business. 

Q. I believe the distinctions in the teas are pan - fired and basket- 
fired teas, are they not? 

A. Yes; there is that distinction ; 1 know those two names. 


Q. Would you be willing to testify that there are not here in the, 


market other uncolored teas, not basket-fired teas, save your own? 

A. No; I would not. That is a pretty large question. 

Q. Are there not other teas of equally good quality? You would 
not be willing toswear that there are not other teas, pan-fired teas, 
which are not equally as good as yours? 

A. That I don’t know, because, as I say, Iam not a tea expert; I 
could not answer that question. 

Q. How long have you been in the tea business ? 

A. Well, we have been in the wholesale grocery business and tea 
business about 20 years, but Mr. Corbin has always been the tea man. 

Q. Have you examined this Gould tea which was sold under the 
name of “ Tycoon chop ?” , 

A. No, sir. 

2, So you yourself could not testify as to the merits of the two 
teas ! 


A. No, sir. 
Q. How many grades of “ Tycoon ” do you sell ? 
A. O, I don’t know. 


Q. But the variation, I understand, is in the leaf and not in the 
process of manufacture ? 
A. I suppose that is it. 

Q. You say you have received information as to the sale of the 

“Tycoon chop by W. J. Gould & Co. I presume the papers you 

saw the advertisement in were those you gave your counsel. 

86 — not the Detroit Commercial and the Battle Creek 


A. Yes, sir. 

Q. Those are the papers you gave your counsel ? 

A. Yes, sir. 

Q. Also the other information you received is embraced in the 
conversation to which you have testified ? 

A. Yes. 

Q. The question has been put to you by the counsel whether a 
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customer might not be easily deceived. Of course, a customer might 
be deceived by a r who would impose the same colored tea 
upon him, but could he be deceived in a test of your teas? Suppose 
he got a pound of tea sold as “Tycoon” teas which was not your 
Tycoon. 

That I could not tell you. 

Q. Then the burden of your complaint is not that an inferior tea 
would be palmed out as the “Tycoon” teas, but that, having estab- 
lished a favorable trade in teas known as “Tycoons,” others might 
reap the benefit of your advertising ? 

4 Yes; that is one thing. 

Q. I see in your bill of complaint here you charge the so-called 
“Tycoon chop” tea sold by Gould & Co. as being what you term a 
spurious article. 

A. Ves. 

Q. You haven't any particular knowledge with reference to that? 

A. No; only that it is spurious in the fact that it has been sold 
under the “ Tycoon” brand. 3 

Q. When you say spurious, that is what you mean by the term 
spurjous? | 

A. Yes; that it what I mean. 

Q. And not as reflecting upon the — of the tea sold? 

A. I don’t know anything about the quality of the teas; I am 
not an expert. 

Q. You are not an expert tea man? 

A. No; I am not. 

Q. This firm of Smith, Baker & Co. are of Yokohama, San Fran- 
cisco, and New York, I believe? 

A. I don’t know whether they have a house in San Francisco or 
not; they are in Yokohama and New York. 

Q. They are a large concern, are they not? 

A. Yes. 

Q. You haven’t any capital which is invested in any shape in 
— have you. You give your orders right to Smith, r & 


A. We send our money over there to them. 
Q. You give your orders and they draw on you, don’t they? 
A. No; we give them a letter of credit over there; we give them 
the =. 
7 * entrust them to carry out your instructions? 
. Yes. 
Q. And on receipt of that, I suppose, they would return you 
87 so much goods, the goods you order? 
A. Yes. 
Lou haven't any personal control of the preparation of the 
teas over there? 
A. Well, we have only through our instructions, our instructions 
to them. They are our agents, of course, to manufacture the teas. 
Q. The question as to the term “agents” is all I was dwelling 
upon. The cupital invested there is their capital? 
A. No; it is our capital, our money. 
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Q. What do you mean by that? 

A. It is our money they buy ‘ea with. 

Q. Do you mean you send the remittance ? 

A. We send a letter of credit to them, which they sell; they sell 
that letter of credit to a bank. For instance, they have instructions 
to buy so much tea of acertain grade. We get from our bank here a 
letter of credii on London for ten thousand pounds or twenty thou- 
sand pounds, for which we have to deposit our money here, or col- 
lateral of some kind, to satisfy the bank that authorized Smith, 
Baker & Co. to make a draft on London for so much money. They 
make their draft and sell the draft and take the money in Mexican 
dollars. They pay for the tea to those Japanese in Mexican dollars. 
They sell the draft and get the money and pay for the tea. 

Q. Then I say you have no capital — 2 there except the 
money you send in advance of each purchase. 

A. Yes; the money is there because they get the money. It is 
— because it is invested in that tea and invested in that letter 
of credit. 

Q. It is invested in that tea and invested in that letter, but you 
yourself don’t do ahy manufacturing; you yourself simply send 
your money to Smith, Baker & Co.? | 

A. Yes; our agents. 

Q. And they return the teas ? 

A. Yes, sir. 

Q. And Smith, Baker & Co. manufacture similarly for other houses, 
do they not? 

A. They manufacture for other houses, but they do not manufact- 
ure similarly. 

Q. They don’t manufacture a similar my of tea, or a similar 
are of manufacture they do not employ ? 

No. 

Q. Do you know any San Francisco dealers? Do you know the 
firms of Coghill & Simon or H. Levy & Co.? 

A. No; 1 do not. 

Q. Do you know of the firm of Philips, Tabor & Co. or Tabor, 
Harker & Co.? : 

A. I do not. 

Q. Do you know anything in reference to the use of the word 
„Tycoon as a brand for tea prior to the use of it by the firm of 
Corbin & May or Ingraham, Corbin & May ? 

A. Ido not. 

Q. You never heard of it, did you? 

A. I never heard of it. 
88 Q. You were not familiar with the brands of teas which 
were sold in the San Francisco market and west of the Rocky 
Mountains? 

A. No, sir. 

Q. How did you happen to select the word “ Tycoon ?” 

A. Well, I have forgotten, any further than I sup we thought 
the “Tycoon” was the biggest fellow there was, and we calculated 
to have the best tea there was, and we were going to call it Tycoon. 
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Q. Which member of the firm was it that struck upon it? 
A. I think it was Mr. Corbin. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


And the said O. F. Haw ey, being first duly sworn to testify the 
truth, the whole truth, and nothing but the truth in the cause afore- 
said, did depose and say as follows, to wit: 


Direct examination by Mr. Percy L. Souman: 


Q. What is your name, age, residence, and occupation? 

A. My name is O. F. Hawley ; age, 46 years ; occupation, sales- 
man for Corbin, May & Co.; residence, Englewood, k county, 
Illinois. 

Q. How long have you been in the business, Mr. Hawley ? 

A. I have been with them sixteen years. 

Q. In the course of your business have you been a travelling 
salesman ? 

A. Yes. 

Q. In what part of the country ? 

A. Well, for the last four or five years up in Wisconsin morethan 
any other section of the country. 

N Have your travels extended to any degree in Michigan? 

A. A very little; some in the northern part of Michigan, in the 
peninsula, and Cheboygan and other places. 

Q. In the course of your business have you sold teas ? 

A. I have. 

Q. What kind of teas ? 

A. Well, in Wisconsin it was mostly Japan teas, a few Oolongs. 

Q. You have sold teas for Corbin, May & Co. and formerly for 
253 Corbin & May, have you not? 

. Yes, sir. 

Q. They have a brand called “ Tycoon ” tea, several grades of that 
tea? 

A. Yes, sir. 

Q. I will ask you to state whether that tea is sold to retailers or 
by retailers to customers under any other name than “ Tycoon ” 

tea. 
89 A. Well, not the pan-fired teas; they are all sold under the 
name of Tycoon.“ 

Q. That is all the teas they call “ Tycoon,” is it not? 

A. Yes, sir. 

Q. Have you any knowledge of the course of retail business in 
teas, as to how they are held for sale, in what shape and what con- 
dition they are held for sale, by retailers to customers? 

A. A great many of them sell them out of the — — packages, 
if I understand your question, and some of them do not; a large 
share of them do sell them out of the original packages. 

Q. Do you know of a tea which has been sold in the market under 
the name of “ Tycoon chop?” 

A. 2 heard of it. 
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Q. By whom was it sold ? 

A. I understood by Gould & Co., Detroit. 

Q. 1 will ask you whether or not, in appearance, there is not a 
general likeness between all Japan teas tu the casual observer. 

A. Well, they have more the same appearance now in the last 
two or three years than they did formerly; they are not as high 
colored. 

Q. Was there any difference a few years ago, perceptibly, between 
the teas known as “ Tycoon ” teas, sold by Ingraham, Corbin & May 
and Corbin, May & Co., and other Japan teas ? 

A. Well, at the time they first imported them there was a differ- 
ence. 

Q. What was the apparent difference ? 

A. In the color of the teas. 

Q. Were their teas highly colored ? 

A. Not any that — now of the “ Tycoon ” brand. 

Q. Which were colored teas and how were they different froin 
other teas? ; 

A. All Japan teas were highly colored up to a few years 
seven or eight years ago—all, pretty much, that were brought here. 

Q. I understand you to say, then, that the “ Tycoon tea was not 
colored ? 

A. No, sir. 

Q. Was that difference perceptible to the naked eye? 

A. Yes, sir; it was. 

Q. How long did that difference exist after 1879, say ? 

A. There is a difference now in some; there is some of them that 
is colored at the present time. There are some of them— I am not 
judge enough to tell whether they are colored or not. 

Q. It would require an analytical examination, I presume? 

A. Yes, sir. 

Q. Have these teas of Corbin, May & Co., sold under the name of 
„Tycoon, been popular in the market? 

A. They have. . 

To what extent has the popularity been manifest? 

A. We think—I do, at least—that they have been the most popu- 
lar teas that have been sold—that is, judging by our customers, 
what they * us about it. 

Q. What do your customers say to you about it generally ? 
90 A. They say—nearly all of them—that they give better 
satisfaction than most teas that they get, and that they want 

to sell thein in their town; perhaps a small town. 

Q. Do you know whether these teas have been very largely ad- 
vertised by Corbin, May & Co. throughout the country? 

A. They have, quite largely. 

Q. In what way? 

A. Some through the papers—country papers—and by circulars 
a great deal, and they have advertised at county fairs to some ex- 
tent. 

Q. Would you know the facing of the“ Tycoon tea if you should 
see it? 
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A. Yes, sir. 

Q. Look at Exhibit K and state what that is, if you please. 

A. That is the “ Tycoon brand. 

Q. Now, I will ask you, Mr. Hawley, if from your knowledge of 
the business you can say whether a package of tea containing a 
facing with the word “Tycoon ” prominently printed upon it, in 
other respects resembling the ordinary tea chest or tea age, 
= have any signification on account of the use of the word 
6 coon.” 

A Well, I think it would. 

Q. What would be the signification in the trade, as you under- 


stund it, of the word “Tycoon” upon a chest of tea? What would 


the dealer or consumer be led to understand from that ? 

A. That they were buying Corbin, May & Co.’s “ Tycoon ” teas. 

Q. Now, in the case of a faeing which contained the name of 
some other person, some place upon the facing, but having the word 
“Tycoon near the top, would there be any modification of the sig- 
nificance of that word ? 

A. I don’t know, I am sure; there might. Of course, these con- 
sumers they become accustomed to using a Tycoon tea and in- 
quire for that brand of tea. 

Q. From their dealer? 

A. Yes, sir. 

Q. And, to your knowledge, is the facing of the tea inspected by 
the casual purchaser in order to identify the tea? 

A. By the consymer? 

Q. Yes. 

A. 1 have known a good many instances of that kind where the 
go into the dealer’s store and want Tycoon” tea. Of course, in all 
cases they do not see the package, but inquire for the Tycoon tea. 

Q. What would, from your knowledge of the business, be the 
effect on Corbin, May & Co.’s business in the sale of “ Tycoon ” tea 
to have a tea resembling it in outward appearance as to the package 
offered for sale under the name of Tycoon” or Tycoon chop” 
and sold ? 

A. Well, I should consider it would be an injury to their business. 

Q. In what way do you arrive at that conclusion? 

A. Well, it might in two ways. They might sell an inferior 
quality to that they had been selling for Corbin, May & Co. and in- 
jure their trade in that way, or other parties in the town might 

come in competition with parties that were selling Corbin, 
91 May and Co.'s teas and claim that they had the same teas 

and injure their trade, and through them, of course, injure 
the trade of Corbin, May & Co. 

Q. To your knowledge has that happened in the business so far ? 

A. No, sir; except what I have heard of this Michigan affair, 

Q. What have you heard about the Michigan affair ? 

A. I have heard there was parties there engaged in selling “ Ty- 
coon ten — Tycoon chop.” b 
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Cross- examination by Mr. Hosmer: i 


Q. How long have you been in the tea business? 
A. I have been with this firm for sixteen years. 
. You are familiar with drawing tea, are you not—or a judge of 
the merits of tea ?. 
A. To a certain extent; I am not very expert in the business; I 
| would not care to buy teas for the house. 0 
| Q. You can tell pretty near what tea is worth, can’t you ? > 
A. If I have a standard I can get pretty close, perhaps. 
Q. Have you examined other uncolored teas ? 
A. I have drawn other teas with theirs. . 
Q. There are other uncolored teas, are there not, in the Chicago 
market ? 
A. There are those that they claim to be uncolored; they may 
be; I could not tell. 
Q. How do they differ in quality from Corbin, May & Co.'s? 
A. I cannot tell you that. | 
Q. Did you ever see any of this so-called “Tycoon chop” tea 
which it is alleged Gould sells? 
1 A. No, sir; I think not; there might have been some there, but I 
5 don’t know that there has in the house. I don't know whether there 
1 has or not. I never saw it, at least, and never drew it. 
1 Q. You never saw it to know it ? 
1 A. No, sir. <> 
Q. Whence comes the popularity of the “ Tycoon ” teas? 
A. I think it is through their advertising and giving good teas 
, for the money, and they claim, in the curing of them, it is different 
1 from other teas. I don't know how it is, and they have been quito 
largely advertised. 
Q. I believe you say until recently there was comparatively little 
uncolored Japan tea? 
— Within the last five years; I don't know as it is as long as 
that. 
Q. Are there not uncolored teas of other dealers of the same merit 
as the Corbin, May & Co. tea ? 
A. There might be; I could not answer as to that. 
Q. So that if you took good uncolored Japan tea and sold it, it 
would with the same amount of advertising become as popular as 
1 7 „Tycoon,“ wouldn't it? 
A. I could not say as to that; that is something I could not tell. _— 


| The signature of the witness to the above deposition was waived 
ia by agreement of counsel. ä 


92 And the said GrorGe J. Reep, having been first duly sworn 
| to testify the truth, the whole truth, and nothing but the 
| truth in the cause aforesaid, did depose and say as follows, to wit: 


Direct examination by Mr. Percy L. Suuman: 


Q. What is your name, age, residence, and occupation ? 1 
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A. My name is George J. Reed. I am salesman for Corbin, May 
& Co.; residence, Chicago; age, 36 years. 

Q. How long have you been in the grocery business ? 

A. I have been with Corbin, May & Co. nearly 12 years. It will 
be 12 years next April since I began with them. 

. In the course of your business have you been a traveling sules- 
man ? 

A. Yes, sir. 

Q. Over what territory have your travels taken you ? 

A. The northern part of Illinois, lower Wisconsin, southern and 
central Minnesota, and the entire State of Iowa. I travelled in 
Michigan either three or four years ago. I will not be positive as 
to the date. I made one trip over there in the fall, in the month of 
October, and the next trip in the following March. I can give you 
the date exactly by referring to the day that the Alpena went down. 
I was at Niles, Michigan, on my October trip. 

Q. In the course of your business as a travelling salesman have 
you sold teas? 

A. I have. 

Q. Did: you ever sell teas under the name of “ Tycoon ” teas ? 

A. Well, I should judge about six years. 

Q. To your knowledge have those teas been different from the 
ordinary Japan teas of commerce? 

A. I think so; yes. 

Q. You may state in what respect you consider them different. 

A. At what period of time or all the time? 

Q. Give your knowledge of the matter. 

A. When we first bought the teas that we have called“ Tycoon“ 
teas they were different from the other Japan teas of commerce in 
the important particular that they were thoroughly and entirely 
free from all coloring matter; and while the generality of other 
Japan teas of commerce has been considerably changed from what 
they were when we first introduced these teas, I am still very de- 
cidedly of the opinion that they are not the same teas to-day in sev- 
eral essential particulars. 

Q. Have Tycoon ” teas become popular in the market? 

A. They have, sir. : 

Q. To what extent has their popularity been manifested—in what 
way; what has your experience been in — — to that? 

A. They have become —— with retailers who have had them, 
and, of course, through them to their consumer customers. 

Q. By what name are these teas generally known in the market ? 

A. As “ Tycoon ” teas. | 

Q. Have you ever known of their being sold under any other 
name? 

A. No, sir; except, of course, the name of Japan tea. 
93 Q. Do consumers who ask for them call them by the name 
of “ Tycoon ” teas, as well as the retail dealers ? 

A. Yes, sir. 

Q. Would there be any effect upon the sales of Corbin, May & 
Co.’s “ Tycoon” teas in the case of other teas of about the same gen- 


ö 
i 
if 

: 


70 CALVIN R. CORBIN ET AL., &C., vs. 


eral appearance, as to packages, facings, and labels, being sold under 
the name of Tycoon?“ 

A. J] think there would. 

Q. What would that effect be ? 

A. Well, it would probably have the effect of decreasing the sale 
of Corbin, May & Co.’s teas. I should call it detrimental. 

Q. Are these teas known in the trade distinctively by the color, 


shape, or general appearance of the label, or by the name of the 
9 


A. Well, both. They are known, as a matter of course, to the 
trade, but wholesale and retail under the name of Tycoon ” teas, 
and a dealer seeing the facing, as a matter of course, would recog- 
nize it as a Tycoon tea. 

Q. In the ordinary course of trade, would the consumer be able 
to tell, if he asked for “ Tycoon tea and was given by the dealer 
„Tycoon chop,” or any other tea—would he be able to detect the 
difference? 

A. That would depend largely upon circumstances, first as to the 
quality of the other tea that they might put out in place of the 
“Tycoon and the utility of the “ Tycoon that they had been put- 
ting out. 

6 Would a casual observer or purchaser of tea be likely to buy 
“Tycoon chop ” for “ Tycoon ” tea of the ordinary retail dealer, sup- 
* of them to be on sale? 

A. The consumer? 

Q. The consumer. 

A. Well, I don’t know that I can answer that question, because 
never have seen but one small sample of so-called Tycoon chop I 
tea. I can answer it in another way, however. In so-called sun- 
dried teas there is such a difference that the consumer would very 
easily detect the difference between that and the “ Tycoon.” 

Q. From your knowledge of the business, do you think that it would 
be any damage to the business of Corbin, May & Co. to have any 
other tea similar in appearance introduced into the market and sold 
under the name of“ Tycoon or Tycoon chop?“ 

A. Most decidedly. 

Q. Have you any knowledge of any complaint having been made 
by retail dealers of the introduction into the market of a tea known 
as Tycoon chop?“ 

A. i have such knowledge; yes, sir. 

Q. From what is your knowledge derived ? 

A. It is derived from one or two letters from customers of ours— 
retail merchants. 

Q. Where? 

A. In Battle Creek, Michigan, and in Jackson, Michigan. 

Q. Do you know anything about how the reputation of the “ Ty- 
coon ” teas has been established ? 

A. Yes, sir. 

Q. You may give your knowledge with regard to that matter. 
94 A. At the time that Corbin, May & Co. first began to in- 
troduce these teas into this country we made a very strong 
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point on their purity, the absence of coloring matter or other for- 
eign substances, and other modes of preparing them different from 
2 ordinary Japan teas undergo; and, in addition to the state- 
ments that we made to the retail on these points, we set forth those 
statements very clearly and positively in the form of a circular, 
which we furnished the — with the teas, with his name and 
address printed on the bottom of them, for disposition to the con- 
sumer. 

Q. Did you ever see any tea in the course of your business, cther 
than of Ingraham, Corbin & May or Corbin, May & Co., with the 
word“ Tycoon on the facing? 

A. No, sir; I never did. 

Q. In any connection? 

A. No, sir. 

Q. Did you ever hear of any tea being sold in the Northwestern 
States here or any place east of the Rocky Mountains under the 
name of “Tycoon,” except theirs? 

A. Well, I have heard of “ Tycoon chop” teas. 

Q. Iam not referring to this matter of Gould’s; whether you 
ever heard of any other than this which we have under considera- 
tion in the course of your past experience in business? 

A. No, sir; I never have. 

Lou are well acquainted, are you, with the different brands of 
tea that are bought and sold in the market generally ? 

A. I think so; yes, sir. 

Q. You have seen a great many of the different facings, and 
would be likely to have known or heard of such tea sold as Tycoon 
if it had been done? 

A. I think so—yes, sir. 


Cross-examination by Mr. Hosmer : 


Q. You have been 12 years with Corbin & May and Ingraham, 
Corbin & May? 

A. Nearly 12 years; yes, sir. 

Q. Had you any previous experience in the business? 

A. Not, excepting in a retail way. 

Q. You say at the time they began the “ Tycoon ” teas Japan teas 
in general were colored ? 

Ves, sir. 

Q. There since have been uncolored Japan teas in the market, 
have there not? 

A. So called; yes. 

Q. What do you mean? 

A. I claim they are not what they pretend to be in the strict sense 
of the word. 

Q. That is to say, you mean in all the teas which are sold as un- 
colored teas there is some element of coloring? 

A. I believe it; yes. 

Q. How many uncolored teas did you ever examine with refer- 


ence to that? 
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95 A. Well, I don’t know that I can answer that very exactly. 

My experience since we first began to introduce uncolored 
teas into this country has been quite extensive, because I have had 
a very good tea territory, and I have made it my business to ex- 
amine a great many different samples of tea—as many as I could— 
particularly those I came in direct competition with. 

Q. You have come in direct competition, I suppose, with uncol- 
ored Japan teas? 

A. So called; yes. 

Q. You spoke of “ sun-dried ” tea. Is that synonymous with un- 
colored, or would it be; is popularly believed to be? What is sun- 
dried tea? 

A. There is no such thing as sun-dried tea, as I understand it. 

. Then all so-called sun-dried teas, as you understand it, are 
pan-fired teas ? 

A. Yes, sir. 

Q. Then when a dealer purchases “ Tycoon” tea he purchases a 
tea which to him is an uncolored tea? 

A. Yes, sir. : 

Q. — any other particular quality denoted by the “ Tycoon ?” 

A. Yes. 

Q. What? ' 

A. The preparation that it undergoes in process of curing. 

Q. Of course, as far as that is concerned, the retail dealer is not 
cognizant of that process by which it is cured ? 

A. He may not be cognizant of that process, but he may be cog- 
nizant of the fact that having undergone that process it is a superior 


Q. What is the superiority of Tycoon tea over other so-called 
uncolored Japan teas ? 

A. One particular point, as I have stated it, is that they are ab- 
solutely pure and free from adulteration or coloring matter, and the 
other is in the process of firing and curing them, which I am not 
familiar with, as I never have seen it done. 

Q. How do you detect the coloring matter in teas? 

A. Partly by the look, partly by the taste. 

Q. Are there not other teas that bear a general resemblance to the 
“Tycoon ” teas? 

A. To a casual observer, yes. 

Q. You detect them from the look ? 

A. Yes, sir; I do. 

Q. Have you ever drawn any of the so-called “Tycoon chop,” a 
specimen of which I think Mr. Shuman brought to the firm of Cor- 
bin & May? : 

A. Yes, sir. 

= would you say with reference to the coloring matter in 
that! 

A. My impression was when I drew the tea that it was colored 
and an entirely differently prepared tea from the tea that I drew it 
against. 

Q. What was the difference in the quality? Was there a difference 
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in the aroma, or what? What was the distinctive difference, aside 
from the fact that one was a colored tea and the other an uncolored 
tea? 

A. Well, the “Tycoon” tea I drew it against was a very 
96 smooth, rich tea, and the “ Tycoon chop” was a rough, light- 

‘* bodied tea, and, in comparison with the tea that I put against 
it, worth considerably less money. 

Q. How much less? What grade did you draw it against? 

A. I drew it against tea that we sell for thirty-two and thirty- 
three cents, and as against the value of that tea I placed the Ty- 
coon chop” tea from five to six cents less; in other words, I called 
it worth, in comparison with teas that we had in stock, from twenty- 
six to twenty-eight cents. 

Q. You have got “ Tycoon ” of that grade, have you not? 

A. Yes, sir. 

Q. And you sell this with your other grades? 

A. Yes, sir. 

A. And frequently your customers buy two or three grades of 
60 T coon 9” 

Ves, sir. 3 

Q. How would this Tycoon,” then, injure the other Tycoon 
if your Tycoon tea is not a sing! de tea? 

A. It would injure it in this particular, that, judging from the 
only sample that I have ever seen of it, it is an inferior tea. 

A. That is your price-list, isn’t it—your price-list of some of your 
teas? Handing to witness paper marked Exhibit“ D,“ deposition 
of C. R. Corbin. | 

A. Yes, sir; that is a — issued by Corbin, May & Co. 

Q. Don’t you sell “Tycoons” at twenty-seven or twenty-eight 
cents ? * 

A. Ves, sir. 

Q. You sell Tycoon tea that is not siſtings down as low as 
twenty-four cents 

A. We have one; yes. 

Q. And they are all sold as “ Tycoon ?” 

A. Yes, sir. 

Q. — isn't this tea equally as good as your Tycoon at 24 
cents 

A. I think no-, sir. 

— Then why do you say this would be worth twenty - seven - oent 


A. Placing its commercial value as it would go to other whole- 
sale dealers in the trade. 

Q. Then you could not undersell a twenty - four: cent tea, which is 
really of a superior quality, with a tea which would have to be pur- 
chased at twenty-seven or twenty-eight cents? 

A. I think our 24-cent tea would give the consumer as good gen- 
eral satisfaction as the sample of tea I saw. 

Q. Then there would be little difficulty in underselling it? 
Could not the consumer readily distinguish between Tycoon chop” 
and “ Tycoon ?” 
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A. I have already answered that question. Some consumers 
would and some would not. 

Mr. Suuman: It would be after they had drawn the tea and 
undertaken to consume it, wouldn't it? 

A. Yes, sir. 

Mr. Hosmer: Then consumers are attracted to your tea not by 

the quality of your tea, but they are attracted by the name? 
97 A. They are attracted by the quality, and the name has 

always been synonymous with good quality. If they have 
had, in other words, a pound or half a pound or any quantity of 
“Tycoon” tea and have liked it they very naturally ask for “ Ty- 
coon” tea the second time. 3 

Q. You are not familiar with the Michigan trade now, are you? 

A. No, sir; not personally familiar with it. 

. You say you never saw “Tycoon” tea other than the Ty- 
coon ” tea of Corbin, May & Co. and this so-called “ Tycoon chop ?” 

A. I never have, sir. 

Q. Are you familiar with the teas of the Pacific coast? 

A. No, sir; I am not. 

Q. In the San Francisco market or that sold west of the Rocky 
Mountains ? 

A. No, sir. | 

Q. Didn’t you ever see the word “ Tycoon” applied to other than 
Japan tea? | 

A. I never did, sir. | 

Q. Were Corbin & May the first to import—I will not say the first 
to import— think the first importation of Japan tea, as testified by 
Mr. Corbin, were almost all pure, but were they the first to begin 
the practice anew of importing pure teas? 

A. I so understand it, sir. ‘ 

. There are no teas sold, to your knowledge, excepting-these “ Ty- 
coons” that, in your opinion, are unadulterated? 

A. That is my opinion of it, sir. 

Q. What is the method of adulteration, if you know? 

A. Well, not being familiar with the different materials in color- 
ing teas,I don’t know that, from my own knowledge, I could say. 
I can say, however, what is popularly believed to be the ingredient 
used in so-called uncolored tea. 

Q. What is it? 

A. Black lead, mostly. 

Q. What is the general color of the Tycoon tea? 

Ae Well, I don’t know that I can describe the general color 
of it. 
. Is it lighter or darker than uncolored ten? 

A. It is a little lighter than so-called uncolored. 

Q. Are there no other teas as light in general appearance as the 
„Tycoon?“ 

A. I have never seen any. 

Q. Might not the difference in taste, which you say is adultera- 
tion, result from a difference in the manufacture as well as from a 
difference in the coloring ? 
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A. Well, the difference in the preparation and the difference in 
the firing makes some difference, as a matter of course, in the flavor 
of the tea, but there is a peculiar flavor that is distinct with so-culled 
uncolored teas which I have been led to believe by parties who are 
— with it comes from black lead that is used in the prepara- 
tion. 

Q. There are no means outside of a chemical analysis, are there, 
save in the testing of the tea and in the general appearance, of de- 
terming the difference and the amount of coloring matter? 

A. Why, no; not to a certainty, that I know of; the test would 

indicate it, and, as a matter of course, to be positive about it, 
98 the test would either have to be made by a man who is famil- 
iar with preparing the teas or a chemical analysis. 

Q. What is the object of coloring teas? 

A. Well, so far as my knowledge goes—it is merely from informa- 
tion derived from other people who are familiar with the prepara- 
tion of teas—from them I am led to believe that the object in color- 
ing —— is to make an inſerior grade of tea appear better than it 
really is. 

Q. Do these colored teas - to be better than Tycoon?” 

A. Some of them do in style. 

Q. What do you mean by style? 

A. The general appearance. 

Q. The general appearance of the tea? 

A. To a party not familiar with teas. 

Q. As I am not a tea man, I don’t know much about it; but just 
describe the superior appearance of these colored teas. 

A. Well, they have more of a glossy, smooth appearance, and 
usually the coloring matter or other matter which may be put on 
these teas in process of firing tends to make the leaf roll up closer, 
so that it — to be a higher grade of tea than it in reality is. 

Q. The firm of Corbin, May & Co. have no salesmen travelling in 
any part of British North America, have they, either in Manitoba 
or Canada ? 

A. No traveling salesmen ; no, sir. 

Q. Mr. Corbin testified he didn’t think he had filled any order 
— Manitoba for some time. That is as you understand it, is it 
not 

A. Well, sir, I, of course, being, as I am, about one-half of the 
time away from the store, I would not know whether they had filled 
any orders from there recently or not. 

The signature of the witness to the above deposition was waived 
by agreement of counsel. 


99 And the said James A. Doane, having been first duly 
sworn to testify the truth, the whole truth, and nothing but 
the truth in the cause aforesaid, did depose and say as follows, to 
wit: 
Direct examination by Mr. Percy L. Souman: 


Q. What is your name, age, residence, and occupation ? 
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A. My name is James A. Doane; residence, Chicago ; age, 56; I 
am salesman for Corbin, May & Co. 

Q. In the course of your business have you been a travelling 
salesman for Corbin, May & Co.? 

A. Yes, sir. 

Q. In what territory have you traveled ? 

A. Mostly in Illinois. 

Q. Have you sold Tycoon ” teas in Illinois? 

A. I have. 

Q. Are they a popular tea in the market? 

A. Very much so. 

Q. How has their reputation been established? 

A. Their reputation has been established by Ingrahan, Corbin & 
May and Corbin, May & Co. 

Q. What methods did they adopt for getting them into the mar- 
ket and establishing their reputation ? 

A. In sending out circulars and talking them up to the custom- 
ers—in showing the difference between “Tycoons” and other Jap. 
teas. : 

Q. Is it generally understood in the market that Tycoon teas 
differ from other teas? 

A. It is so understood. 

Q. Do you know, from your knowledge of the business, that that 
is a fact? 

A. I do. 

Q. What is your reason for that belief? 

A. My reason for that belief is that the trade we sell them to 
would take those and no other kind. It has increased their sales 
far beyond anything that they had before. 

N, You are acquainted with the ordinary tea of commerce, are 
you! : 

A. Yes, sir. 

Q. And in the course of your business you have seen various 
brands of tea which have sold throughout the country ? 

A. I have. 

Q. Have you ever seen any other teas than these of Corbin, May 
& Co. or Ingrahan, Corbin & May, as it used to be, which are known 
and sold under the name of Tycoon?“ 

A. I never have. 

Q. What effect would it have upon the teas, so far as you know, 
to offer in the trade for sale a Japan tea under the name of “ Ty- 
coon ” or Tycoon chop?” 

A. By some other parties? 

Q. By other — yes. : 

A. It would lessen the sale of our teas very much. In the first 
place, they would think it was the same as Corbin, May & Co. 

. It would not make any difference whether they were 
100 better teas or poorer, would it, in regard to the general effect 
upon the trade? 

A. I think if the teas were poorer it would hurt the sale of our 
teas in a very great measure. 
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Q. What would be the effect, suppose the teas were better? 
Would it not also hurt the sale? 

A. Of course it would ; yes, sir; 

Q. Have you ever sold these teas which Corbin, May & Co. call 
“ Tycoons under any other name? 


A. I never have. 


Q. Have you ever heard anybody inquire for them under any 
other name ? 

A. No, sir. 

Q. Do the consumers know them by that name as well as the 
retail dealers? 

A. They do. 

Q. What do you say as to a likelihood of a casual buyer of tea being 
deceived into buying a spurious article as and for the tea of Corbin, 
May & Co. if it was sold under the same name? 

A. I don’t know that I have seen the “Tycoon chop” tea; I 
think that 1 have not. 

Q. This tea of Corbin, May & Co. is known by its name, isn’t it? 

A. Known by its name. 

Q. Rather than by the appearance of the tea or the appearance 
of the label on the chest, is it not? 

A. It is knewn by the name, and the — of the tea is dif- 
ferent from most any other chop tea—the tea itself. 

Q. What would you say would be the effect upon the business to 
have another tea, a chop tea, sold in competition with the “ Tycoon” 
tea under the same name? 

A. It would hurt the business of the “ Tycoon ” tea. 

Q. In what way would it hurt the business? How would it hurt 
the business ? 

A. If they would get up a so-called “ Tycoon” tea that was sold 
by some other parties and not a Tycoon tea as I understand it, 
it would be an inferior article and would damage the sale of the 
“ Tycoon ” tea. 

Q. In other words, there is only one kind of tea in the market 
that can properly be called Tycoon tea? 

A. There is only one tea in the market that can be called “ Ty- 
coon ” tea. 

Q. Is that a fact generally known to retail dealers throughout the 
country, so far as your experience goes ? 

A. It is. 

Q. Do you know how dealers in ordering tea denominate it, if 
they want this particular kind of tea? 

A. They order Tycoon tea. 

1 Q. Aue there is a way of designating what grade they want, is 
there! 

A. By numbers; yes, sir. 


| 101 Cross- examination by Mr. Hosmer: 


—. You have never seen any of this“ Tycoon chop,” have you? 
A. I think that I have not, sir. 
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Q. You say “ Tycoon ” teas differ from other teas. What is the 
essential difference from other Japan teas? 

A. As I understand it, it is in the preparation of the tea—in the 
firing of it. Itis strictly a pure tea—a natural leaf tea. 

Q. In what wav is that made manifest in the tea business—when 
you draw tlie tea? 

A. When you draw the tea, as against other teas, it shows plainly. 

Q. How? 

A. In the taste of it. I don't know as I could describe it, but it is 
quite different. 

Mr. Suuman: It establishes its own reputation on the palate, 
does it? 

A. It establishes its own reputation on the palate. 

Mr. Hosmer: Would a purchaser be deceived more than once by 
anything except the Tycoon ” tea? 

A. The purchaser in buying a tea ſor Tycoon which was not, 
he would possibly not buy “ Tycoon ” afterwards, because he was get- 
ting an inferior article. 

Q. If it was inferior a tea-drinker would be very apt to distin- 
wy between an inferior article and a superior article, wouldn’t 

2! 

A. Yes. 

Q. He would not buy but one package of the spurious tea ; so it 
would not pay a man to introduce a spurious tea onto the market, 
would it, because he could not sustain it? 

A. Take merchants as aclass. A good many merchants, they like 
to make more money in profit on some articles than they can on 
others, and if they can buy a tea that is called Tycoon at a less 
price they will put it on their customers. 

Q. How long have you been in the tea business ? 

A. I have been selling teas, more or less, for thirty years, I think. 

Q. How do you detect adulteration ? 

A. The Japan teas that are colored, in my idea they are green, 
and the teas that are natural are of a brownish color. 

. Are there not other Japan teas of a brownish color save and 
except Tycoon teas ? 

A. Yes; there are teas, “ sun-dried teas,” that resemble “ Tycoon.” 

Q. They are a brownish color ? 

A. Yes, sir. 

Q. So you cannot distinguish any adulteration, so far as color is 
concerned ? 

A. You can distinguish the adulteration. There is a tea that is 
faced with black lead that gives them a polished appearance en- 
tirely different from the tea that is not — so—from a pure tea. 


That is another mode of adulteration, and that, as I think, 
102 was done for the purpose of deceiving dealers into the belief 
that it was the same kind of tea as they said that Corbin & 
May sold. 
Q. Aren’t there other teas in the Chicago market that are pure 
teas except the Tycoon ten? 
A. Do you mean Japan teas ? 
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Q. Yes. Do you mean to say they are the only uncolored tea there 
is here? 

A. No; I could not say as to that, sir; I don’t say that is the 
case. I haven't seen all the teas in Chicago. 

Q. How long have you been with Corbin, May & Co. ? 
„A. About 2 years. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 

By agreement of parties the further taking of testimony was ad- 
22 to Saturday, February 6, 1886, at ton o’clock a. m. 


SaturDay, February 6, 1886. 
Parties met pursuant to adjournment at ten a. m. 


103 And the said Oris A. Pool x, having been first duly sworn 
to testify the truth, the whole truth, and nothing but the 
truth in the cause aforesaid, did depose and say as follows, to wit: 


Direct-examination by Mr. Sauman: 


. Give your full name. 
. Otis A. Poole. 
Your residence. 
Chicago. 
And your business. 
I am a tea salesman. 
In what concern ? 
E. A. Shoyer & Co. 
How long have you been in that business ? 
. In various capacities 10 years. 
Q. Are you acquainted with the various brands of Japan teas 
which are sold in the market in the United States ? 
A. I am, as far as they are sold in the West here, and also in the 


POPOPOPOrO 


Q. Do you know a brand of tea called Tycoon ? 
A. Yes. 


. Have you ever seen any of the labels or facings upon that tea? 
a 7 — 

It is a well-known brand in the market? 

Throughout the Northwest here, very many. 

For how long a time has it been known? 

. Well, that I can’t say definitely, because it was a brand in the 
market before I was connected with the business except as a clerk. 

Q. What reputation has this tea in the market ? 

A. My first recollection of the Tycoon tea as a brand was some 
years ago. The bulk of the teas, Japan teas, sold then were colored 
teas, whereas the original Japan teas first introduced into the country 
was a strictly uncolored tea, and Corbin rather revived interest in 
this uncolored tea, and advertised very largely as being free from the 
injurious matter used in coloring teas, and advertised it under this 
name of Tycoon tea, and it came gradually into use and is now a 
very large proportion of the Japan tea sold of that character—tea 
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devoid of coloring. That was my first recollection of the Tycoon as 
applied to these teas. 

Q. I will ask you if you have any knowledge of whether this 
brand of tea is generally respected by importers and large dealers 
of tea in the market. 

A. I think it is by all the importers that I know. They would no 
more think of importing a tea under that brand than one importing 
house—Shoyer, for instance—would think of importing a tea under 
a brand that had been used by J. W. Doane to —— their teas. 

Q. From your knowledge of the business what would be 

104 the effect upon the trade of Corbin, May & Co. to have a tea 

similar in appearance to theirs as to color and the condition of 

packing and facing put upon the market under the name Tycoon, 
whether alone or not in connection with any other word ? 

A. Well, I should think it would be an attempt to avail them- 
selves of part of the reputation that was attached to the Tycoon 
teas 


Q. What effect, from your knowledge of the business, would that 
have upon the business of Corbin, May & Co.? 

A. I don’t know how it would work. In some localities where 
the trade was well acquainted with Corbin and the tea it might not 


affect it adversely. It might be to their advantage where they were 


well known, but where they were not well known I don’t know what 
the effect would be. 

Q. Suppose there is a retail dealer who is their customer in a 
town and he is selling their tea to a considerable extent, or, as you 
merchants say, running it, and another man in the grocery or tea 
business in the same town should advertise that he was now pro- 
curing and able to supply the demand for“ Tycoon chop,” what do 
you think would be the effect upon the sale of this Tycoon tea? 

A. I am not familiar enough with the characteristics of the retail 
trade to say. I don’t know how far it would influence the retail 
purchaser. I don’t know what value the retail purchaser attaches to 
the terms, or whether he knows what it means or not. 

° What is your understanding of the meaning of the word 
“chop?” 

A. It means a little differently as applied to teas from different 
parts. Now, a chop of green teas comprises various kinds of teas, 
valued from—import value—from 75 cents down to 12 cents—four 
or five kinds of gunpowders, two or three imperials, four or five 
young hyson, etc. That is a chop of green tea, and any one of 
these kinds is a line. 

Q. It is a commercial term, then, descriptive of a growth ? 

A. Yes, sir; as we speak of such and such a man’s clip of wool. 
It is to denote a growth of tea or the product of some go-down—that 
is, the place where the tea is manufactured. Some chop or chops 
have a noted reputation and are known as a certain chop. The 
term is applied to green and black teas. I don’t know that there is 
any chop or Japan teas with a known reputation like green teas. 
Now, when we speak of green teas we sometimes speak of Lee Yek- 
ing chop, which is a — chop to all importers of groen tea. 
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and there is a chop known as Feen Hing chop, but I don’t know 
of chop as applied to Japan teas being used in the same way. Chop 

is a term that is applied to green teas. Chop means that it 
105 comes from the same go-down every year—that is, it is the 

product of one manufacture of green teas, but Japan tea is 
fired differently. They don’t come to us with chop names; but when 
we hear anything spoken of as Tycoon chop why we know that is 
the tea Corbin has been importing and selling. 


Cross-examination by Mr. Hosmer: 


Q. You say you have known Tycoon teas. What is the special 
characteristic of the Tycoon teas ? 

A. They are strictly uncolored Jupan teas. | 

Q. There are other strictly uncolored Japan teas in the market, 
are there not? 
Ves, sir. 0 
Strictly uncolored Japan teas ? 
Ves, sir. 
. Just as strictly uncolored as Tycoon ? 
Yes, sir. t 
. And there is no more coloring matter employed in them ? 
None at all. 

Q. There is no special excellence, is there, in the Tycoon teas over 
and above other uncolored Japan teas of the same grade ? 

A. Well, it would be a difficult matter for any expert to take half 
a dozen samples of any Tycoon tea and half a dozen samples of un- 
colored teas brought over by other importers mixed up together and 
drawn on a table. It would be difficult for an expert to pick Japan 
— out from the other teas by any cup quality or characteristic of 
color. 

2, How many firms in Chicago handle strictly uncolored Japan 
teas ! 

A. You mean firms or importers ? 

Q. Firms or importers; I don’t care which—importers. 

A. I don’t know; I don’t suppose there is a dealer in Chicago or 
a tea importer but that handles the uncolored Japan teas. It is the 
backbone of the business. 


Redirect examination by Mr. SHuman: 
Q. Do you know of any other trade names which are used for 
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Japan teas? 


A. Yes, sir. 

Q. Please tell us what some of them are? 

A. The firm of E. B. Miller & Co. import a high grade of Japan 
tea which they call the rose tea, and I believe they claim that the 
name was copyrighted. I think they advertise that that is so. 
Whether they import that brand or not now I don’t know. There 
are various brands of Mikado teas; that is one of E. B. Miller & Co.’s 
brands. They aim to keep a uniform quality of tea, turning it out 
under that name. 

Q. 9 _ established a trade in that line, under that name? 

—131 
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A. Established it as a proprietary brand. 


The signature of the witness to above deposition was waived by 
agreement of counsel. 


106 And the said Jol. C. WurrN Ex, having been first duly 
sworn to testify the truth, the whole truth, and nothing but 


‘the truth in the cause aforesaid, did depose and say as follows, to 


wit: : 
Direct examination by Mr. SHUMAN : 


Q. What is your name, age, residence, and occupation ? 

A. Joel C. Whitney ; residence, Chicago ; occupation, tea-taster. I 
have charge of the tea department of J. W. Doane & Co. 

Q. That is a large importing house of teas here? 

A. Yes, sir. : 

Q. How long have you been in that business ? 

A. I have been here since November, 1873. 

Q. Are you well acquainted with the various brands of Japan tea 
ar gs sold in the market of the United States ? 

.Iam. - ä 

Q. * you know of a brand of tea called the Tycoon tea? 

A. I do. 

Q. By whom is that brand of tea imported and sold ? 

A. As far as I know, by Corbin, May & Co. 

Q. Have you ever seen the brand or facing of Tycoon upon any 
other tea than that of Corbin, May & Co. ? 

A. Yes, sir. | 

Q. Is the brand Tycoon a well-known brand in the market? 

A. It is; yes, sir. 

Q. Do you know whether it has been largely sold through the 
Northwest and Western States ? 

A. Yes, sir; it has. 

Q. Do you know whether that trade name or. brand is recognized 
as the trade-mark of teas of Corbin, May & Co. by the importers 
and dealers in Chicago? : 

A. 1 think it is; yes, sir. , 6 

Q. There are other trade names which have been adopted by dif- 
ferent firms for lines of tea, are there not? 

A. There are. 

Q. Will you please give the names of some of them ? 

A. The most prominent I know is the Mikado brand, or E. B. 
Miller & Co. I believe they have it copyrighted now; he told me so. 

Q. What, from your knowledge of the business, would be the 
effect — the sales and business of Corbin, May & Co. in Tycoon 
teas to have another firm introduce and sell in the market a tea re- 
— Tycoon generally under the name of Tycoon in connec- 
tion with any other word? 

A. I think in a new territory it might cut off part of their trade, 
but in a territory where they are well known the face marks, unless 
identical, would protect Corbin & Co. in their own. 

Q. If there was a strong similarity existing between the facings 
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and the prominent words upon the facings, wouldn’t it have the 
effect of cutting into their business ? 
A. I think it would, to some extent. 
Q. Isn’t it a fact that importers and dealers in tea adopt these 
trade names for the purpose of establishing a particular line 


107 and keep in their business together under a certain name, so 


that the public nay know, and the retail dealer as well as the 
consumer may know, what teas they are getting by the name under 
which it is sold ? 

A. Yes, sir; that is the idea of a trade-mark. 

Q. Has there been, to your knowledge, any understanding in the 
trade and commerce of teas that teas known as Tycoon were differ- 
ent from the ordinary teas of commerce ? 

A. Well, Tycoon teas, as we call them, we understand to be un- 
colored tea, or so-called sun-cured ; it is known to the trade as sun- 
cured teas, uncolored. 

Q. The name sun-cured implying that it is the natural leaf? 

A. The natural leaf, uncolored. 


Crosss- examination by Mr. Hosmek: ; 


Q. Messrs. Corbin, May & Co.,under the name Tycoon tea, are not 
the — importers of strictly uncolored teas, are they ? 

A. No, sir. 

Q. There are plenty of other strictly uncolored teas in the Chi- 
cago market? 

A. Lots of them. 

Q. When you speak of uncolored tea it is a tea absolutely without 


coloring ? 

A. Yes, sir; that is so understood; but I suppose that it is not al- 
ways so, but it means the tea, the natural leaf, as nearly as possible, 
without any artificial coloring. 

Q. There is no special excellence in Tycoon, then, over other 
brands of tea that you can get in the market in point of quality, is 
there, or in point of color? 

A. I think not. I think there are plenty of uncolored teas as 
good as Tycoon. 

Q. And as free from coloring ? 

A. Yes, sir. 

Q. I understood — — to say that you did not think that they could 
— — 2 injured except in new territory by any deception in the 
acin 

A. T don’t know what effect that would have upon the trade. If 
another brand of tea came in marked Tycoon under the same facings 
or made by the same party—for instance, if half a dozen importers 
shipped all of the Tycoon brand to Ingraham, Corbin & May or 
Corbin, May & Company, their name would appear, as a rule; it gen- 
erally does appear; I don’t know that it does with Corbin’s tea, but 
it generally appears as the packers of the tea, and if some one else 
should ship Tycoon teas under another name—that is, if some other 
packershould—and the face marks are different, an intelligent dealer 
could discover the difference. 
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Q. He would discover the difference? 

A. He would discover the difference, probably. 

Q. Have you seen the facings of Corbin, May & Company ? 

A. I have seen them; yes, sir. 
108 Q. Is there any similarity to that (indicating and hand- 
ing witness facing marked “ Exhibit A”)? 

A. : think not, sir. The packer's name is generally placed upon 

the chest. 


Solicitor for defendants offered in evidence facing hereto attached, 
marked Defendants’ Exhibit A. 


Mr. SHuman: It does not appear upon either of these? 

A. It does not appear upon either one of these. I don’t think 
that would cut any figure in this case. 

Mr. Hosmer: Do you think that any intelligent retailer would 
be deceived by the facings used by W. J. Gould & Co.? 

A. Well, I should say that an intelligent dealer could very 
readily tell the difference between these facings, and he ought to 
know their own teas. 

Q. You say you are familiar with the trade. Are you familiar 
with the facings of San Francisco houses and the tea-dealers west 
of the Rocky Mountains? 

A. No, sir; because I think the facings—as a rule, they change 
them every year. Importers, as a rule, in general, don’t care so 
much about the mark. Of course, they have a mark that they 
import under for years, but they don’t make any fight on it. We 
change the mark occasionally. 

Q. Did you ever hear of the use of the word Tycoon other than 
by Corbin, May & Company? 

A. Never, except by Corbin, May & Company. 


Redirect examination by Mr. SHuman: 


Q. Does your knowledge. of the business extend to the retail 
business ? 

A. No, sir; it does not. 

Q. Then you have testified merely as to the likelihood of a retail 
dealer who inspected the facings ? 

A. Yes, sir. 

Q. Being likely to take one of these facings for the other ? 

A. Yes, sir. 

Q. Is it not, in the trade, a fact that the most prominent word 
upon the facing as used there in both of those cases is the word 
Tycoon? | 

A. Yes, sir. 

. And that that would be sufficient to designate the tea by? 

A. Yes, sir; without seeing the facing. 

Q. Without seeing the facing ? 

A. If a man should ask for Tycoon tea I should immediately 
know that he asked for Corbin, May & Company’s tea. 

Q. If he said Tycoon chop? 
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x... Well, I don't know that I can call anything in Japan tea a 
chop. 

Q. The word chop, as principally used in connection with tea, is a 
— commercial designation or synonym for chop or harvest or 
ine 

A. Yes, sir. It is very rarely used, except in green and black 
teas. They don’t speak of chops in Japan tea. 


The signature of the witness to above deposition was waived by 
agreement of counsel. 


109 And the said CHaries A. FLANpDERs, having been first 

duly sworn to testify the truth, the whole truth, and nothing 
but the truth in the cause aforesaid, did depose and say as follows, 
to wit: 


Direct examination by Mr. Shuman: 


Q. What is your name, age, residence, and occupation? 

A. Charles A. Flanders; residence, 679 Fullerton avenue, Chi- 
cago; occupation, tea salesman. 

Q. How long have you been in the business ? 

A. Some 15 or 20 years. : 

Q. Are you acquainted with the various brands of Japan teas 
* sold in the markets of the United States? 

Iam. 

Q. you know the brand of tea called Tycoon tea ? 

A. I do. 

Q. By whom is that brand of tea owned, imported, and so.d ? 

A. Corbin, May & Co. 

Q. How long have you known that brand in the market? 

A. As near as I can recollect I think about 7 years. 

Q. Have you traveled in connection with your business ? 

A. No, sir. 

Q. ~ that brand a well-known brand in the market ? 

A. It is. 

Q. Have you ever heard of any other Japan tea being sold under 
the name of Tycoon or having Tycoon facing upon it? 

A. No—that is, I would like to qualify that—prior to this in- 
stance. 

Q. Now, will you look at Exhibit K and Exhibit A and state if 
you are familiar with that class of labels or facings? 

A. In what way do you mean? 

Q. How are they used? . What are those papers ? 

A. They are tea facings—put on tea packages. 

Q. They are facings for tea? 

A. Yes, sir. 

Q. What would you say is the most prominent word or designa- 
tion of the tea upon both of these facings? 

A. Tycoon. 

Q. If a man were to ask you for Tycoon tea whose tea would you 
think he wanted ? 


86 CALVIN R. CORBIN ET Al., &C., VS. 


A. Corbin, May & Co. 

Q. If you heard that a man came in and asked for Tycoon chop 
what would you say—what tea would you think he was asking for ? 

A. Well, I should say that the man meant Tycoon tea. 

Q. The brand Tycoon chop is not a well-known brand in the 
market, is it? 

A. No, sir. 

Q. Do you know what the signification of the word chop is? 

A. It is a Chinese word. 

Q. Has it been applied in any form to Japan teas, to your knowl- 


edge ? 
A. No, sir; it has not. : 
110 Q. What is its meaning as applied to the Chinese tea ? 
A. Literally translated, it means a brand or mark of tea. 

Q. What, from your knowledge of the business, would you say 
would be the effect upon the trade of Corbin, May & Company to 
have a tea similar in appearance to theirs sold upon the market 
under the name of Tycoon by other parties? 

A. I should think it would be somewhat of a detriment to them. 

Q. Does your knowledge of the business extend to the retailers’ 
trade with customers ? | 

A. No, sir. 

Q. Your testimony is confined, then, to the trade in package tea, 
with the facings and markingsand everything of that kind in a whole- 
sale way? 

A. Yes, sir. 

Q. How are teas generally sold in the market—by any peculiar- 
ities or distinguishing features of the labels themselves, or by the 
name ? 

A. From my understanding, I think by the name. 

Q. I understand you to confine yourself to the wholesale trade in 
package tea. Now, how is the tea sold in the market? 

A. By samples. 

Q. By the name? 

A. By the name of the tea. I would like, if I may, to qualify 
that. To a limited extent, of course, there are times when certain 
— or marks of tea help the sale of it even in the wholesale 
trade. 

Q. Then do I understand that the name of Tycoon, the reputation 
which it has attained, has helped the sale of these teas of Corbin, 
May & Company’s in the market ? 3 

A. The reputation that name has attained I think has helped the 
sale of the teas. 


Cross-examination by Mr. Hosmer: 


Q. Do you think thata retail dealer would be likely to be de- 
ceived by the Tycoon chop facing which I now show you, being Ex- 
hibit—— 

A. If you mean whether he would be deceived by the difference 
in the style of facings, I should say he would not be deceived. 

Q. He would not be deceived ? 


— 
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A. Not by his style of facing. 
Q. In what manner would he be deceived, if at all? 
A. Ww, the name. 
Q. Well, suppose the Tycoon chop tea to be the same as the Ty- 
cuon tea, of the same grade? 

A. You must understand that literally Tycoon chop means Ty- 
coon brand ; that is the literal translation of Tycoon tea. 

Q. Would there be any deception, then, practiced upon the dealer, 
or would a dealer be liable to he deceived, suppose the grade of tea 
to be the same? 

A. Well, I don’t know. If the grade of tea was the same I pre- 
sume he might get the same quality of tea, whether it had one 

facing on or the other; but, as teas are sold to dealers very 
111 = often simply upon their marks, I think he would be de- 
ceived in that way. 

Q. Is a dealer any more liable to buy Tycoon tea than he is Mi- 
kado tea, which, as one of the other witnesses explained, is uncolored 
Japan, isn’t it? : 

A. Some of them are. Some of the Mikado teas are uncolored 
and some are not. 

Q. Then the only advantage which this has is that it is an un- 
colored Japan tea and it has a definite label ? 

A. I think I answered that question almost when Mr. Shuman asked 
me in regard to whether the Tycoon band, having attained a repu- 
tation, helped the sale of the tea. I think it has. 

Q. You are not familiar with the name of facings employed in 
San Francisco and on the Pacific coast, are you ? 

A. Not particularly so. 

Q. Did you ever hear of a Tycoon that was sold there by H. Levi 
& 2 — Curgill, Simon & Co., San Francisco ? 

No. 

Q. Did you ever hear of a Tycoon sold by Tabor, Parker & Co., of 
San Francisco? 

A. No. 

Q. You don’t know but what the word Tycoon has been used as 
applied to teas before being applied by Corbin, May & Company?! 

A. I don’t know but it has. 

Q. How long have you been in the business ? 

A. Some 20 years—15 or 20 years. 

Q. And you have been located at this point a greater portion of 
the time? 

A. No, sir. 

Q. Where else? 

A. New York and Japan. 


The signature of the witness to above deposition was waived b 
agreement of counsel. 
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112 Aud the said W. I. Howl Ax b, having been first sworn to 
testify the truth, the whole truth, and nothing but the truth 
in the cause aforesaid, did depose and say as follows, to wit: 


Direct examination by Mr. Suman: 


Q. What is your name, age, residence, and occupation? 

A. My name is W. I. Howland; Iam an importer of teas and 
coffees ; age, thirty-eight ; residence, Chicago. 

Q. How long have you been in the tea business ? 

A. Sixteen years. 

Q. How much of that time has been devoted to importing teas? 

A. Eleven years. 

Q. Are you acquainted with the various brands of Japan teas 
which have been imported and sold in the United States ? 

A. Yes; but mure so with those imported in Chicago. 

Q. And you are acquainted with the market of the Northwestern 
States, including Michigan and Illinois? 

A. Yes; I may say so, very generally. 

Q. Do you know a brand of tea called “ Tycoon tea?” 

A. I do; yes, sir. 

. Q. By whom has that brand of tea been imported and sold, if you 
now? 

A. Corbin, May & Co. 

Q. How many years have you known that tea? 

A. Seven years. 

Q. And, from your knowledge of the business and the trade, what 
would you say of that brand having become popular or otherwise 
in the market? 

A. I should say that with the trade of Corbin & May it was ex- 
ceedingly popular, extremely popular; very difficult to compete 

ainst. 

- In what way are teas commonly sold in the market, Mr. How- 
land—by the appearance of the particular facings upon the tea, or 
by the name which becomes attached to the tea? 

A. Each importer has his particular mark as his brand that he 
imports them — and sells them by. 

Q. In case of the sale of the Tycoon tea what would you say 
would be the effect upon the trade of Corbin, May & Co. to have 
another tea of similar appearance as to the tea itself and the man- 
ner of packing and facing introduced into the market in competition 
with theirs under the same name or a name nearly indentical ? 

A. Extremely detrimental. 3 

Q. You may explain in what way you think that would be detri- 
meutal, from your knowledge of the business as conducted by Cor- 
bin, May & Co.? 

A. Corbin, May & Co. are a very old grocery house, an old firm 
of grocers. They are very well known all through the West and 
Northwest; in fact, in all the territory adjacent to Chicago. Seven 
years ago they induced a certain number of their friends, perhaps 
a small following at that time, to let them import their Japan teas 
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for them direct, charging them a reasonable percentage for 
113 doing so. They started in in that line with a peculiar color 
and this particular brand of Tycoon,“ and at once the tea 
becume very popular in all the towns where they have any custom- 
ers. I have never heard of their losing a customer of the “ Tycoon” 
ted for this particular color and this particular mark of tea. I think 


it has been their aim, from what I have gathered from conversation 


with them and their salesmen and some of their buyers, to give one 


man ina town the mark, possibly two; not to exceed two in any 
one town. In that way that customer of theirs was able to control 
a very large following of the consumers to drink this particular 
style of tea. Let another brand with the same name be placed with 
a retailer on the opposite side of the street and it would mislead a 
great many of the first man’s trade, and possibly the second man 
would be giving a very spurious tea, very much to the detriment of 
the reputation that the first had built up. And asa brand of tea 
it is similar to a brand of cotton goods or any other manufactured 
article; it gets a reputation, and if a spurious article with the same 
label is put out a large following of the consumers are deceived by 
it,and generally it sinks into nothing. In fact,in a very short 
space of time it would wipe out the reputation that it had taken 
years to build up by that particular mark or that particular brand. . 
Furthermore, as I understand it, Corbin, May & Co. have always 
bought these teas at practically the same season of the year and 
practically at about the same conditionsof the market. For instance, 
as is known in the importing trade, the spring-leaf teas, May and June 
teas—that is, the leaf that is picked in May and June—are the best 
drinking teas of the season. They have bought largely during 
those months, and were able to give their trade the “Tycoon” tea 
manufactured out of the very early leaf. Later on in the season 
the leaf is very much coarser and in a great many ways not as de- 
sirable to people accustomed to drink a very fine Japan tea. An- 
other importer, under the same mark, could bring over a second- 
crop leaf, and a great majority of the trade, in fact the tea-drinking 
public, would not know until they had bought it, and then could 
not explain why it was not like what they had been in the habit of 
drinking. There would be a different flavor, and they would not 
know why it was a different flavor. The importer would know 
what the trouble was. And in a hundred ways almost a mark of 
tea can be upset by a second party interfering with it—a second im- 


porter. 

Q. Then this name “ Tycoon” has been recognized as a sort of 
guaranty of a good quality and uniform quality of goods? 

A. I think so, largely. 

Q. A tea which was put in competition with it in the same mar- 
ket, under the same or nearly the same name, even though it 
were, generally speaking, as good.a tea, would have the same effect 
upon the trade as though it were inferior in quality of tea, so far as 
that could affect it, would it not? 

A. No; not as much as though it was an inferior quality; but 
the Japan correspondent of Corbin, May & Co. would not put up a 
12—131 7 
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“Tycoon” tea for any one else, any other correspondent. There- 

fore it would involve the other importer having his teas 
114 labeled Tycoon through another correspondent, and there 

is no. two houses—no two manufacturers in Japan—who fire 
their teas exactly the same. They would necessarily have differ- 
ent flavor here, although they might be of the same identical cost 
in Japan or in Chicago, laid down in Chicago ; the flavor would be 
different. 


Cross-examination by Mr. Hosmer: 
Q. Do you mean to say there is any particular superiority in fla vor 


in Corbin & May’s teas over those of other importers of like grades? 


A. No; I do not. 

Q. Do Corbin, May & Co., in your opinion, hold their customers 
by virtue of their teas alone? 

A. Their customers for all kinds of goods, do you mean, or cus- 
tomers for the Tycoon tea? 

A. For the “ Tycoon ” tea—their tea customers—or do they hold 
their customers, as other firms do, by virtue of their course of deal- 
ing with them? 

A. They hold their customers for teas very likely on the Ty- 
coon ” tea. 

Q. Then you think they could not sell their teas which they now 
call “ Tycoon“ under any other name? 

A. No; I don’t say that. 

Q. To the same advantage ? 

A. Yes; to the same advantage, they could not. 

Q. Why not? 

A. To qualify that, they have been eight years building up this 
brand. Should they change they would — to go through largely 
the same guaranteeing process that they have gone through with 
this present mark. 

Q. I don't understand that they have only one brand of “ Ty- 
coon tea. I understand they apply it to a whole line; so that it is 
not one brand, is it? 

A. No; it is the uniformity of the different grades. 

Q. Then“ Tycoon tea,” to a man who buys a particular grade, 
does not mean the same thing as “ Tycoon tea” to a man that buys 
another grade ? 

A. No; it means that at relatively the same price he gets the 
same quality. 

Q. But the retail merchant who buys what I may designate us 
the first-class of the “ Tycoon teas” might, at the same time, impose 
upon his customer at another time by selling a second grade of the 
same tea ? 

A. Certainly; but the retailer is supposed to have his trade just 
us much at heart as any other merchant, and if he has been selling 
a certain consumer a tea at 75 cents and the next time when the 
consumer comes for that same tea he gives him one that is thirty 
per cent. inferior at the same price, the chances are very largely 
that it will be returned to him. 
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115 Mr. Suumawn: It would be cutting his own throat? 
A. Yes, sir. 

Mr. Hosmer: Then “Tycoon tea” means to the general public 
simply the special grade which they have been buying of their re- 
tajl dealer ? 

A. Yes, sir. 

Q. Then it has not to the general public the same significance 
that you might apply to some cottons—for instance,“Coates’ thread?” 

A. As I understand it, Coates has numbers 1, 2, and 3, does he 
not! 

Q. That refers to the size of the thread and not to the character. 

A. Perhaps it does refer to the size of the thread, hut a great many 
manufactured urticles of first and second. The “Tycoon,” I think, 
of Corbin, May & Co. have I don’t know how many grades ; possi- 
bly about three, I should fancy, for the retail trade—for the trade 
that buy from them. I should think they would have something 
like three grades. They may have more than that. There are, of 
course, many more grades than that. 

Q. There is their price-list (handing to witness paper marked 
“Exhibit D”). That does not include all of them? 

A. Well, practically, a tea at 39 and a tea at 40 cents, why there 
is not a consumer in christendom that could tell the difference be- 
tween those two teas; but in buying them in Japan the buyer there 
will pay 39 cents for one tea — 38 cents ſor unotlier tea, bought on 
different days. Experts can see the difference, but when it comes to 
a cent a pound to the consumer it is difficult for them to tell. There 
is not one consumer in a thousand that could tell the difference, as 
experts grade them, une cent a pound apart. As J understand it, 
Corbin, May & Co.’s teas cost them so much, and they religiously 
put so — of their commissions on and sell them on that basis; 
put so much commissions on, and this, for instance, would indicate 
that they had paid two dollars less for one tea than — did for another 
tea, and they put so much a pound on and line it to the country on 
that basis, — the retailer pays his money and takes his choice. 

Q. There is nothing to indicate to the consumer in the name 
“Tycoon tea” as to which grade it is? 

A. They are all similarly fired ; fired by the same man. For in- 
stance, in our business we have four houses in Japan that fire for us, 
and the teas are of a different flavor; they are of a little different 
color, and the general characteristics as you throw the four different 
fired teas into u pan, all teas coming by the sume vessel, you can see 
the difference in the color; they are all different—different color, 
different style, different leaf, different identity. 

Q. You carry uncolored teus, do you not? 

A. We do. 

Q. Strictly uncolored ? 

A. We do. 

Q. Equally as well as Corbin, May & Co.? 

A. We do. 
116 Q. So that there cannot be any distinction in the“ Tycoon” 
tea being strictly uncolored ? 
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A. No, sir. 

Q. And it cannot mean a strictly uncolored tea as contradistin- 
guished from that of a great many other importers? 

A. It has become that way. 

Q. It is applied only to uncolored tea? 

A. As they use it, it is applied only to uncolored tea, and all of 
Corbin & May’s customers and the general importers and jobbers 
throughout the West that know Corbin, May & Co.’s teas, it is un- 
derstood with them that“ Tycoon means an uncolored tea They 
have never imported any colored or basket-fired teas, as the terms 
are used, with that mark on it. 

Mr. SHuman: In other words, Mr. Howland, this word“ Tycoon 
is an arbitrary fancy name, which is used purely as a trade name? 

A. Used as a trade name, as I understand it. 

Mr. Hosmer: But there are other dealers, are there not, who have 
names applied to a strictly uncolored Japan tea—arbitrary names? 
Dont you yourself use an arbitrary name as applied to an uncolored — 
tea! 

A. We have dropped special names. We import on, as we call it, 
block marks, cargoe marks, and all our uncolored teas are imported 
under certain marks. For instance, we have one particular mark 
from one house in Japan, “S.C.” in a diamond. All their un- 
coloreds are put up under that mark. From another correspondent 
we have “U” over H“ in a circle; that to us designates an un- 
colored tea, and to all our trade. Another mark we have is P. F. 
H. 1-2;” that designates an uncolored tea. Formerly we had names 
for our teas. The “Garden tea” was one. All teas of a certain grade 
we sold as “ Garden teas,” and it was of a standard quality always. 
Another grade that we had was “ Nevada;” that was a certain 
standard quality; and another grade was “ Dakota.” Those were 
practically the same grade. We sold them within the range of three 
or four cents, depending on the fluctuations of the market. 

Q. Each of those block marks you have mentioned would denote 
to the retail merchant and the consumer a strictly uncolored tea ? 

A. No; it would not denote to the retailer. 

Q. Why not? 

A. It would denote to the jobber. We sell to the jobbers. We 
use the mark to designate them ourselves. 

Q. To the jobber as well to the retailers ? 

A. The jobber sells to the retailers, and he shows his samples. 
The retailer asks for an uncolored tea; he does not ask for a “ U 
over H.” He asks for an uncolored tea. 

Q. How do vou know he asks the jobber for an uncolored tea, 
especially? Why not for one of the block marks? Sup a re- 
tailer has been favorably impressed with your tens, in the sale of 


them, would he not call for those teas in the same way a customer 


of Corbin, May & Co.’s would call for Tycoon ten? 

A. He would call—. I have not traveled to the retail trade for 
a good many years, but my understanding of it is that the sales- 
man goes in and opens up business. He says, “ Have you any 
more U over H, number 10?” Wewill say for argument, and he 
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either has or has not, or if he has the trade is consummated, 
117 und he either has or has not; if he has the trade is consum- 

mated, probably. If he has not he says, No, but I have 
a duplicate U over H,’ No. 20,” something like that; that is the 
formula that he would go through. 
. You don’t suppose that the retail dealer who has been favora- 
bly impressed with your teas discards your teas each time he has to 
replenish his stock any more than he would discard “ Tycoon tea?” 

A. I do think he does, very largely. . 

Q. Why? 

A. Because the salesman may be out of that particular mark and 
number, and he immediately goes to work to sell something else. 
Corbin, May & Co. keep a — stock of these grades ſor their eus- 
tomers, and “Tycoon 4” means “Tycoon 4,” or “ Tycoon 27” takes 
the place of Tycoon 4.“ They always have “Tycoon.” I run out 
of my marks very frequently and have to substitute something else. 
A case in point on the marks came up with me in my business a week 
ago, which, if you will permit, I will explain to you. I havea mark 
of basket-fired tea that is very well known to the Japan trade. It is 
B“ in a diamond. I have had it fora number of years. I import 
no really poor teas under that mark; they are all very desirable and 
all fired by one house in Japan. This season I happen to have a 
number 25 of this mark, which is one of the finest teas I imported. 
Another jobber took a line of tea and sent it to the facers here and 
had it faced “ Diamond B No. 25.“ It was a similar-colored tea, but 
it was not as good within twenty cents a pound. A customer that I 
had sold to came into competition with the other jobber, and they 
both had identically the same marks, one costing fifteen cents a pound 
more than the other was ready to sell for, and I was in trouble right 
off. Why did I sell him at 15 cents a pound more than the other 
man could sell for, which must have been twenty cents a pound dif- 
ference? And it took me some time to explain, and I traced the 
matter up and found that the second party had had some teas faced 
here in this country Diamond B 25 —an inferior tea. 

. He had counterfeited your facing? 

A. He had counterfeited my facing, which was very detrimental 
to me, and the man immediately apologized and said it was care- 
lessness on his part, having them faced that way; he didn’t care 
anything about the mark, but it happened he did have them faced 
that way, and he recognized that we had a brand that had been 
known as “ Diamond B” for a long time, and that he should not do 
it again. It is considered, you may call it, rather dishonorable for 
one house—one importing house or Jobbing house—to take the other’s 


marks, copy other parties’ marks, and it is not done on this market. 


Q. It is not done anywhere by a reputable dealer? 
A. No; it is not done by a reputable dealer. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 
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118 And the said WILLIAM MorGay, having been first duly 

sworn to testify the truth, the whole truth, and nothing but 
the truth in the cause aforesaid, did depose and say as follows, to 
wit: 


Direct examination by Mr. Suuman : 


Q. What is your name, age, residence, and occupation ? 

A. William Morgan; I am of the firm of Morgan Brothers & Co., 
tea importers, 19 Wabash avenue, Chicago; age, thirty-eight years ; 
residence, Chicago. 

Q. How long have you been in the tea-dealing business ? 

A. I have been in the tea-dealing business probably about fifteen 
or eighteen years. I don’t know just how long. 

Q. Do you know a brand of tea in the market called “ Tycoon 
tea 7 9 

A. Yes, sir. 

Q. By whom are those teas imported and sold in the market, if 
vou know? 

A. By Corbin, May & Co. 

Q. How long have you known that brand in the market? 

A. I could not say exactly how long. I have known it for a num- 
ber of years. 

Q. Is it a well-recognized brand in the market? 

A. Yes, sir. 

Q. Have you ever known of any other Japan teas having been 
sold in the United States under the name of Tycoon except those 
of Corbin, May & Co.? 

A. No, sir; I have not , 7 

Q. From your knowledge of the business, is it the custom of im- 
porters and dealers to adopt certain names as indicative of the par- 
ticular manufacture and importation of teas made by them and sold 
by them? 

A. It is done so with importers, and, I think, to a very great ex- 
tent amongst the jobbers. A great many houses and jobbers do; 
some, I suppose, do not. 

Q. Are you acquainted with any of the trade names that are used 
on teas ? 

A. Yes, sir. 

Q. What names do you know as having been used ? 

A. Well, one of our brands is an owl with “ M. B. C.” on it; then 
we have other brands, and then there are different block marks of 
different kinds. 

Q. What would you say would be the effect upon your business 
to have another tea of similar appearance and similar. facings sold 
— the anus market with your teas containing the owl with “ M. B. 

* on it? 

A. Perhaps I ought to qualify that to this extent, that we have only 
had this brand of ours. We have only been in business since the 
first of May. It would not have the same effect; our brand is not 
such a recognized brund as one which has been on the market so 
much longer. The house I worked for before, for instance, Carter, 
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Hawley & Co., they havea brand called“ C. H.“ and an M.“ 

undernenth, which stands, I sup , for Carter, Hawley, 

119 Morgan; and that brand is very well known, and it would make 

a very great difference if anyone else had that brand in the 

United States, — it is recognized as being a superior article— 

— * a peculiar brand and a peculiar class of teas under that 
rand. 

Q. What would you say would be the effect upon Corbin, May & 
Co.’s business to have a Japan tea similar in appearance to theirs 
and with similar facings sold in the same market under the name 
of “Tycoon,” either alone or in connection with some other words ? 

A. i should think it would be a very bad thing for them; very 
serious. 

A. Is it me, nized in the market that Corbin, May & 
Co. have built up a large — in this“ Tycoon ” tea? 

A. Yes, sir. 

i . In what territory has their business grown up, so far as you 
now ? : 

A. Well, I suppose—I don’t know—all the territory contiguous 
to Chicago, principally Michigan, I judge, because that is more a 
Japan — ay largely Michigan. I have never traveled for 
the retail trade, so I am not so thoroughly posted as a man who is 
traveling for the retail trade. We only job, and I don’t know. 

Q. In the trade—retailer too, in your knowledge of the business— 
are teas sold upon the appearance of the facings or upon the name? 

A. On the name, I should say, more than the appearance of the 
facing. 

Q. * if a man should order from the country “ Tycoon chop ” 
tea, what tea would you understand he wanted, from your knowl- 
edge of the business ? 

A. Corbin, May & Co. s. 

Q. Corbin, May & Co.’s “ Tycoon ” tea. 

A. Yes, sir. 

Q. Have you any knowledge of the manner in which tea facings 
are originated in order to have the tea faced before it is sent to the 
United States ? 

A. Generally speaking, the designs are by the parties ordering the 
teas. When the parties come through here from Japan or are going 
to Japan we usually give our orders how we want our teas branded 
before they come. 

Q. That is the customary way of doing it, is it not? 

A. Yes, sir. 

Q. You recognize in trade and commerce that there there is a 
difference in the quality of teas brought about by the difference in 
the mode of manufacturing, do you not? 

A. Yes, sir. 

Q. As well as in the matter of selection of leaves and the season 
when the tea is purchased ? 

A. Yes, sir. 


96 CALVIN R. CORBIN ET Al., 4c., vs. 


Cross- examination by Mr. Hosmer: 


Q. A question has been put to you whether, if a customer in the 

country should ask for “ Tycoon ” tea—that in itself would not rep- 
resent any special grade of the tea, would it? 

120 A. Not necessarily so, as I understand it—that is, I under- 
stand these are different grades of the Tycoon tea. Ifa 

man called for a forty-cent “ Tycoon he would understand about 

what he was going to get, I should judge. 

Q. If he called for sixteen- cent Tycoon he would get another 
article? ‘ 

A. He would not get any. 

Q. He would get a sifting of dust, wouldn't he? 

A. We hardly call that tea, although it is tea, I suppose. 

Q. You have given the instance of the “CH” with an M“ 
under it as a well-known grade of teas. 

A. Excuse me; not a well-known grade—a well-known brand. 

Q. Would that brand be injured by a tea which was equally as 
good. The only way you could injure the trade would be by taking 
an inferior tea and selling it as a CH“ over “ M.“ 

A. No; excuse me; there is a difference in the firing. It is im- 
possible—it seems impossible. We have tried very often, but it 
seems impossible for any two firers or manipulators, whatever you 
like to call them, over in Japan to fire two teas identically alike. 
Smith, Baker & Co., who fired these Carter Hawley over Morgan, as 
we used to call them, and who fired these teas for Corbin—they are 
a different firing from Colgate and Baker’s, or Merillian Hyman, or 
anyone else. There is a difference; you probably might not see 
the difference. People who are in the tea business recognize quite 
a difference in the character of the goods, and they are very popular 
goods on this market. | | 

Q. No one would undertake to counterfeit the C. H.“ over M.“ 
label, unless he had an inferior tea, would he? There would be no 
profit or money in it. 

A. O, yes; he might put upa tea. Carter Hawley might be mak- 
ing a profit on a high-priced tea, C. H.“ and M.,“ and the other 
man might put up just as good a tea under some other brand, and 
not be able to sell it nearly as readily as Carter & Hawley, because 
that is a recognized character of tea. 

Q. That is an uncolored tea, is it not? 

A. Yes, sir. 

Q. Strictly uncolored ? 

A. Yes, sir. 

Q. I understand Messrs. Corbin & May to say that they have the 
only strictly uncolored Japan teas in the Chicago market. You don’t 
agree with them in that regard ? 

A. I do not. 

Q. And there are various other different importers here in Chi- 
cago = carry a line of uncolored Japans — with them? 

. Yes, sir. 
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Redirect examination by Mr. SHuman: 


Q. Will you look at Exhibit K“ and Exhibit “A 1” and state 
from your knowledge of the business what is the distinctive word in 
those facings characterizing the facing ? 

A. The word “Tycoon.” 
121 Q. What do you understand to be the meaning of the word 
“chop” as used in tea trade? 

A. A chop of tea usually designates an invoice or a chop of teas, 
grading from any price you like. 

Q. It is a common commercial term ? 

A. Yes, sir. . 

Q. Do you recognize that there is such a similarity between those 
labels that a casual observer or purchaser of tea would be likely to 
take one tea for the other? 

A. I should think they would not. 

Q. What would be your reason for thinking they would not ? 

A. Because the “Tycoon” is put on a different style, and the color 
of the facing is different. 

Q. That goes to the appearance of the label merely, does it not? 

A. Yes, sir. 

Q. But in' the ordinary course of trade is attention paid to the 
mere coloring and shape of the facing? 

A. I think not. 

Q. The distinctive feature of the label is the word “Tycoon,” is 
it not? | 
A. Yes, sir. 


Recross examination by Mr. Hosmer : 


Q. — would be to the retail consumer you speak of now, would 
it not f 

A. I don’t know that the consumer would see it at all. 

Q. The consumers would not see it at all ? 

A. Not necessarily. 

Q. But the retail dealer would not be liable to be deceived by such 
a facing as that of Gould’s, would he? 

A. I think he might. 

Q. Do not the retail dealers examine the facings of their teas? 

A. I think not. I should not think so, to any extent. 

Q. A man who would buy “Tycoon” teas of Corbin & May, he 
would not buy Tycoon tea of somebody else, would he, without 
examining the facing to see if it was the same tea? 

A. I don’t know. I think it would depend very much on the 
man. Some men are more suspicious than others. If Mr. Corbin 
had sold a man only one bill of s this man would not under- 
stand that Corbin controlled Tycoon tea, and someone else 
—— sell him a Tycoon chop” tea, and he might think it was just 
the same. 


The signature of the witness to the abuve deposition was waived 


by agreement of counsel. 
13—131 


— ermine 


— ED — 
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122 StTaTE OF — . 
Cook County, 3 


I, John Gray, a notary public in and for the county of Cook and 
State of Illinois, do hereby certify that on the 5th and 6th days of 
February, A. D. 1886, pursuant to the notice hereto attached, the 
stipulation on file, and the order of January 25th, 1886, personally 
appeared before me, at the office of Mr. Percy L. Shuman, 12 & 13 
Borden —, in the city of Chicago, Illinois, Calvin R. Corbin, Horatio 
N. May, O. F. Hawley, George J. Reed, James A. Doane, Otis A. 
Poole, Joel C. Whitney, Charles A. Flanders, W. I. Howland, and 
William Morgan, witnesses to testify on the behalf of the complain- 
ants in a certain cause now pending in the circuit court of the 
United States in and for the eastern district of Michigan, wherein 
Calvin R. Corbin and Horatio N. May are complainants and Walter 
J. Gould and others are defendants ; that there were present at the 
taking of said depositions Mr. Percy L. Shuman, representing the 
complainants, and Mr. George S. Hosmer, of Dickinson, Thurber & 
Hosmer, solicitors for defendants. 

And I do hereby further certify that the aforesaid witnesses were 
first duly sworn to testify the truth in relation to the matter in con- 
troversy in the cause aforesaid, so far as they should be interrogated ; 
that the testimony of said witnesses was reduced by me to writing, 
and — signatures of said witnesses thereto waived by agreement of 
counsel. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 9th day of February, A. D. 1886. 


[SEAL. ] JOHN GRAY, 
Notary Public. 
Notary fees, $71.00, paid by complainants. 
1 ' JOHN GRAY, 
Notary Public. 


123 EXHIBIT A. 
Deposition of C. R. Corbin. 
Pan-fired uncolored Japan teas. 


Facts that should be carefully considered. 


The entire exported product of Japan tea, at present amounting 
to 40,000,000 pounds annually, is consumed by Americans. Its popu- 
larity originated in the well-advertised fact of its purity at the time 


of its introduction—twenty years ago—which gave it the preference 


over China green teas that were then most in use and generally 
considered injurious on account of artificial culor. It is rather sin- 
gular, but nevertheless true, that a tea so generally in use, which 
rapidly grew into favor for the reason of its being a pure, natural- 
leaf tea, should gradually become the most adulterated of any in 
use and still retain so strong ahold upon the public. Latterly, 
however, some consumers,who were aware of the change in its char- 
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acter, have demanded a pure Japan tea, and the so-called basket- 
fired tea has been reluctantly accepted, it being the only uncolored 
Japan tea imported of late years until the recent introduction of 
uncolored pan-fired Japan. 

The pan-fired uncolored is the only natural-leaf Japan tea in the 
market. It is prepared in the same manner as when first intro- 
duced‘and so favorably received; it is also cured by the same pro- 
cess as the ordinary Japan, except the coloring, which consists of 
Prussian blue, gypsum, “ Dutch pink,” soapstone, clay, etc., a com- 
pound not altogether desirable for a steady beverage. 

Basket-fired, though uncolored, is not a natural-leaf tea and does 
not give general satisfaction. It is so called from the fact of its 
being dried or fired” in a“ basket” or perforated pan over a slow 
and sometimes smoky fire after it has been through a fermenting 
— similar to the preparation of Oolong or “ black ten.“ The 
eaf is larger, usually cuarser, frequently has a smoky and sometimes 
a raw or grassy flavor. 

The object in coloring Japan tea is to give uniformity of color to 
leaves which. are either poor tea leaves or wholly foreign, as of willow, 
which the Japanese call “lie tea; to deceive the eye and so afford 
an opportunity for salesmen to overstate true value; to make 
weight, and, in short,to cover fraud in general. No native of Japan 
can be induced to use a colored ten. 

Pun-fired natural-leaf Japan tea is of a brownish color, and fre- 
quently discloses some yellowish leaves, but the I., C. & M.“ Tycoon 
teas are selected and prepared with special reference to the wants 
and interests of consumers, having advantages in quality as well as 
in purity. , 

At a time when food adulteration is so alarmingly prevalent it is 

the manifest duty of honorable dealers to exercise great care 
124 in serving patrons. The pan - fired uncolored Japan tea is 
kept in stock and confidently recommended by the under- 
signed as the purest and best Japan tea ever offered. 
SOUTHGATE BROTHERS, 
Rockford, Ill. 


125 What the United States consul at Hiogo and the Hiogo News 
say about adulterated Japan teas. 


General Stahel, United States consul at Hiogo, Japan, in his latest 
report says: 

“T avail myself of this occasion to call the attention of the Depart- 
ment and of American consumers of tea to the fact that most of the 
teas shipped from Japan to the United States are now artificially 
colored. Formerly this was not the case. In the early years of the 
trade, say from 1859 to 1869, the manipulation of Japan teas by the 
exporter was confined to a simple refiring, which was necessary in 
order to cure the leaf sufficiently to enable it to endure transport 
through the tropics and to retain its qualities while in store. The 
leaf was improved by this process, and Japan teas were then shipped 
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in their natural condition ‘and honestly called “uncolored.” About 
1870, however, consumers (?) began to call for a higher color than 
any natural process would furnish, and although this demand was 
long resisted by the shippers in Japan and at some loss to themselves, 
yet ultimately it prevailed, and for some years past artificial coloring 
as been the rule, so that Japan teas, which are naturally of a black- 
ish or brownish-green color, are now made to resemble the bluish- 
gray or grayish-blue teas shipped from China as green teas.” The 
materials used to produce these shades are not very pernicious (?), 
being nothing worse, as a general rule, than indigo and gypsum, but 
they certainly add nothing to the value of tea leaves for drinking 


purposes. There is, therefore, nothing to be said in favor of the prac- 


tice, except that dealers in America prefer teas of that description. 
Their doing so is probably explained by the fact that in teas so 
colored coarse leaves may pass detection, and this is no doubt the 
cause of the gradual deterioration of the quality of the Japan teas 
exported to America during recent years. The adulteration will 
probably continue as long as consumers in America buy teas only 
according to the appearance of the leaf, regardless of its drawing 
qualities, and as long as the simple secret of making the infusion is 
so little understood in our country.” 


Quoting the above report of General Stahel, the Hiogo News, of 
July 20th, 1881, says: 


“ We are glad to be able to quote an authoritative opinion on the 
purity of teas prepared in Kobe, given by a disinterested person 
possessing every means of ascertaining the exact facts. It is evident 
that shippers have no object in doctoring up teas beyond obedience 
to the insistence of customers at the other side of the Pacific, but there 
is doctoring and doctoring. Analysis of eleven samples of Japan 
teas made last year in San Franciscoshowed that four contained Prus- 
sian blue—ferro-cyanide of iron—five plumbago—black lead—and 
the remaining two simply indigo and gypsum. This bears out Gen- 
eral Stahel’s remark on the adulterants used here—Kobe—sup- 
posing that the two out of eleven comparatively innocuous sam- 

les were, from teas produced in this district. At all events, Amer- 
ican ()) consumers are alone to blame for any admixtures, the result 
| of their demands for teas of a particular and unnatural color, 
126 and they also have the satisfaction of knowing that the 
remedy lies entirely in their own hands.” 

Comments.—As the exclusive importers of natural-leaf Japan teas 
for the past three years, and also having been familiar with the 
business us importers and jobbers of Japan teas since their introduc- 
tion into this country, we desire to state our belief that General 
Stahel in the foregoing has made a fair report as was consistent 
with his duty to the commercial interests of the country he repre- 
sents; but he errs in placing the responsibility of adulterating Japan 
teas upon consumers, for neither consumers nor retailers were in 
fault. Consumers never called for colored Japan tea; neither dld 
retailers ask for them, but both parties were imposed upon by ship- 
pers, importers, jobbers, and their salesmen by the gradual and, at 
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first, almost imperceptible change to colored teas, which, however, 
increased until, in some instances, whole families were made sick 
with the poison contained in the so-called dust or siftings* from such 
teas. Whether this a serious matter or nut Japan-tea drinkers must 
decide. We think it is, and have excluded the colored imposition 


from our business, and therefore press it upon your attention. 
* I., C. & M. 


* Siftings from uncolored teas are pure, wholesome, and economi- 
cal. (Over.) 


127 ExnInIr B. 
Deposition of C. R. Corbin. 
PURE TEA S. 


i Trade Mark. 
Pan-FIRED | tae Pure 
YCOON 


Uncolored +. g Natural- leaf 
JAPAN TEA. JAPAN TEA. 
No poisonous mixture I. O. & M. As it was when intro- 

for 1 1 0 duced, 20 yeurs ago, and 
sian blue, clay, indigo, . its purity gave it — 
“ JAPAN EAA 


Facts to be Considered. 


The entire exported product of Japan tea, at present amounting to 
40,000,000 pounds — is consumed by Americans. Its popu- 
larity originated in the well -· advertised fact of its purity at the time 
of its introduction, twenty years ago, which gave it the preference 
over China green teas that were then most in use and generally 
considered injurious on account of artificial color. It is rather sin - 
gular, but nevertheless true, that a tea so generally in use, which 
rapidly grew into favor for the reason of its being a pure, natural - 
leaf tea, should gradually become the most adulterated of any in 
use and still retain so strong a hold upon the public. Latterly, 
however, some consumers, who were aware of the change in its 
character, have demanded a pure Japan tea, and the so-called 
basket-fired tea has been reluctantly accepted, it being the only un- 
colored Japan tea imported of late years until the recent introduc- 
tion of uncolored pan-fired Japan. 

The pan-fired uncotored is the only natural-leaf Japan tea in the 
market. It is prepared in the same manner as when first introduced 
and so favorably received. It is also cured by the same process as 
the ordinary Japan, except the coloring, which consists of Prussian 
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blue, gypsum, “ Dutch pink,” soapstone, clay, etc., a compound not 
altogether desirable for a steady beverage. 

Basket-fired, though uncolored, is not a natural-leaf tea and does 
not give general satisfaction. It is so eulled from the fact of its being 
dried or “ fired” in a “ basket or perforated pan over a slow and 
sometimes smoky fire after it has been through a fermenting pro- 
cess similar to the preparation of Oolong or “black tea. The 
leaf is larger, usually coarser, frequently has a smoky and some- 
times a raw or grassy flavor. 

The object in coloring Japan tea is to give uniformity of color to 
leaves which are either poor tea leaves or wholly foreign, as of 
willow, which the Japanese call lie tea; to deceive the eye and 
sv afford an opportunity for salesmen to overstate true value; té 
make weight, and, in short, to cover fraud in general. No native of 
Japan can be induced to use a colored tea. 

an-fired natural-leaf Japan tea is of a brownish color, and fre- 
quently discloses some yellowish leaves, but the I.,C. & M.“ Tycoon ” 
teas are selected and prepared with special reference to the wants 
and interests of consumers, having advantages in quality as well as 
in purity. 

At a time when food adulteration is so alarmingly prevalent it is 

the manifest duty of honorable dealers to exercise great care 
128 in serving patrons. The pan-fired uncolored Japan tea is 
kept in stock and confidently recommended by the under- 
signed as the purest and best Japan tea ever offered. 
J. HENRY ALLEN, 
313 W. State St., Rockford, Ill. 


I am buying my teas of the original — — of pan- fired un- 
colored Japan teas, and will give you the best tea in Rockford ſor 
the money. 


N. B.—Worthless imitations and poor qualities of “ basket- fired 
are frequently sold as the same tea.” The Tycoon tea” is the 
original importer’s brand and is reliable in all respects. 


129 What the United States consul at Hiogo and the Hiogo News 
say about adulterated Japan teas. 


General Stahel, United States consul at Hiogo, Japan, in his latest 
report says: 

“T avail myself of this occasion to call the attention of the De- 
partment and of American consumers of tea to the fact that most 
of the teas shipped from Japan to the United States are now arti- 
ficially colored. Formerly this was not the case. In the early years 
of the trade—say from 1859 to 1869—the manipulation of Japan 
teas by the exporter was confined to a simple refiring, which was 
necessary in order to cure the leaf sufficiently to enable it to endure 
transport through the tropics and to retain its qualities while in 
store. The leaf was improved by this process, and Japan teas were 
then shipped in their natural condition and honestly called“ uncol- 
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ored.” About 1870, however, consumers (?) began to call for a higher 
color than any natural process would furnish, and although this 
demand was long resisted by the shippers in Japan and at some loss 
to themselves, yet ultimately it prevailed, and for some years past 
artificial colouring has been the rule, so that Japan teas, which are 
naturally of a blackish or brownish-green color, are now made to 
resemble the bluish-gray or grayish-blue teas shipped from China 
as “ green teas.” The materials used to produce these shades are 
not very pernicious, (?) being nothing worse, as a general rule, than 
indigo and gypsum, but they certainly add nothing to the value of 
tea leaves for Irinking purposes. There is, thereſore, nothing to be 
said in favor of the practice, except that dealers in America prefer 
teas of that description. Their doing so is probably explained by 
the fact that in teas so colured coarse leaves may pass detection, and 
this is no doubt the cause of the gradual deterioration of the quality 
of the Japan teas exported to America during recent years. The 
adulteration will probably continue as long as consumers in America 
buy teas only according to the appearance of the leaf, regardless of 
its drawing qualities, and as long as the simple secret of making 
the infusion is so little understood in our country.” 


Quoting the above report of General Stahel, the Hiogo News of 
July 20th, 1881, says: ' 


“ We are glad to be able to quote an authoritative opinion on the 
purity of teas prepared in Kobe, given by a disinterested person 
possessing every means of ascertaining the exact facts. It is evident 
that shippers have no object in doctoring up teas beyond obedience 
to the insistence of customers at the other side of the Pacific, but 
there is doctoring and doctoring. Analysis of eleven samples of 
Japan teas made last year in San Francisco showed that four con- 
tained Prussian blue-—ferro-cyanide of iron—five plumbago—black 
lead—and the remaining two simply indigo and gypsum. This bears 
out General Stahel’s remark on the adulterants used here—Kobe— 
supposing that the two out of eleven comparatively innocuous sam- 
ples were from teas produced in this district. At all events, Ameri- 
can (?) consumers are alone to blame for any admixtures, the result of 

their demands for teas of a particular and unnatural color, 
130 and they also have the satisfaction of knowing that the 
remedy lies entirely in their own hands.” 


Comments.—As the exclusive importers of natural-leaf Japan teas 
for the past three years, and also having been familiar with the 
business as importers and jobbers of Japan teas since their intro- 
duction into this country, we desire to state our belief that General 
Stahel in the foregoing has made as fair a report as was consistent 
with his duty to the commercial interests of ihe country he repre- 
sents; but he errs in placing the responsibility of adulterating Japan 
teas upon consumers, for neither consumers nor retailers were in 
fault. Consumers never called for colored Japan teas, neither did 
retailers ask for them, but both parties were imposed upon by ship- 
pers, oes jobbers, and their salesmen by the gradual and, at 
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first, almost imperceptible change to colored teas, which, however, 
increased until in some instances whole familes were made sick with 
the poison contained in the so-called dust or siftings from such teas. 
Whether this is a serious matter or not Japan tea drinkers must 
decide. We think it is, and have excluded the colored imposition 


from our business, and therefore press it upon your attention. 
I., C. & M. 


Siftings from uncolored teas are pure, wholesome, and economical. 
(Over). 


131 ExRHInIT C. 
Deposition of C. R. Corbin. 
PURE TDA S. 


Trade Mark. 
PAN-FI AID | te Punk 
YCOON 
Uncolored _ TEA Natural-leaf 
JAPAN TEA. . JAPAN TEA. 
No poisonous mixture I. C. & M. As it was when intro- 


for false coloring—Prus- C duced here, in 1800, and 
sian blue, clay, indigo, its purity guve it popu- 


black lead, etc. J AP AN TRA. | larity. 


Adulterated Teas. 


That a large percentage of the entire importation of Japan tea 
is adulterated is a fact well understood by tea importers. Very little, 
if any, of that which is known as basket-fired” and “sun-dried” es- 
capes “manipulation” and “doctoring” in the process of refiring 
previous to packing at the Japan outports. This operation is called 
‘facing ” the object being to improve the appearance by giving 
greater uniformity of color to a variety of shades of leaves and im- 
parting more gloss than if prepared as a natural tea, a trick or de- 
ception to increase the salable quality, making poor grades appear 


Coloring was formerly carried to great excess, became very appar- 
ent to consumers and retailers, who protested against it, influencing 
a change from the conspicuous gray-green to a modified shade pro- 
duced by a compound of which the chief substance is plumbago— 
black lead. The desired smoothness or “finish” is thereby attained, 
but the deceptive features continue to exist and the objectionable 
poisonous substances remain. Some of the basket-fired has been ex- 
cessively so treated,and latterly nearly all is more or less “ touched up” 
with black lead, etc., and “sun-dried,” which is a clap-trap term, for 
tea is not and cannot be adequately cured by the sun; is usually 
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subjected to the black-lead process, and claimed to be the same as 
the Tycoon brand. 

The exclusive importers of the “Tycoon tea” guarantee it an ab- 
solutely pure tea; also it is selected from the districts which produce 
the finest and best teas, early spring growth, and it is the best Japan 
tea imported in all respects. 

.. The necessary drawing process.—Have a dry, thoroughly “sweet” 

teapot, put the tea into it dry, and then pour the required quantity, 

for the tea used, of an entire fresh supply of positively boiling—not 
simmering—water into the teapot. sure that the water boils; 

close the teapot, and no further heat is required. In five or seven 

minutes you have as perfect a cup of tea as the tea used will make. 

All other processes are mistakes. Your supply of tea must be kept 

in a tightly closed can, jar, or box. 

The undersigned, having direct arrangements with the importers 

for a constant supply, confidently recommend this pan-fired, 

132 uncolored or natural-leaf tea as the best and purest Japan 


tea ever offered. 
PETERSBURG COAL CO., 
| Petersburg, Ill. 


On right-hand margin: The prevalence of adulterated food prompts 
honorable dealers to exercise great care in serving their patrons. 

On left-hand margin: This is not an exaggerated; sensational 
advertisement, but a correct statement of incontrovertible facts. 


133 What the United States consul at Hiogo and the Hiogo News 
say about adulterated Japan teas. 


General Stahel, United States consul at Hiogo, Japan, in his latest 
report, says : 

“T avail myself of this occasion to call the attention of the De- 
partment and of American consumers of tea to the fact that most 
of the teas shipped from Japan to the United States are now arti- 
ficially colored. Formerly this was not the case. In the early years 
of the trade, say from 1859 to 1869, the manipulation of — 
teas by the exporter was confined to a simple refiring, which was 
necessary in order to cure the leaf sufficiently to enable it to endure 
transport through the tropics and to retain its qualities while in 
store. The leaf was improved by this process, and Japan teas were 
then shipped in their natural condition and honestly called ‘un- 
colored.’ About 1870, however, consumers began to call for a 
higher color than any natural process would furnish ; and although 
this demand was long resisted by the shippers in Japan, and at some 
loss to themselves, vet ultimately it prevailed, and for some years 
past artifical coloring has been the rule; so that Japan teas, which 
are naturally of a black or brownish-green color, are now made to 
resemble the bluish-gray or grayish-blue teas shipped from China as 
‘green teas.’ The materials used to produce these shades are not 
very pernicious, being nothing worse, as a general rule, than indigo 
and gypsum, but they certainly add nothing to the value of tea 


106 CALVIN R. CORBIN ET AL., &c., VS. 


leaves for drinking purposes. There is, therefore, nothing to be said 
in favor of the practice, except that dealers in America prefer teas 
of that description. Their doing so is probably explained by the 
fact that in teas so colored coarse leaves may pass detection, and this 
is no doubt the cause of the gradual deterioration of the quality of 
the Japan teas exported to America during recent years. The 
adulteration will probably continue as long as consumers in America 
buy teas only according to the appearance of the leaf, regardless of 
its drawing qualities, and as long as the simple secret of making the 
infusion is so little understood in our country.” 


Quoting the above report of General Stahel, the Hiogo News of 
July 20th, 1881, says: 


“ We are glad to be able to quote an authoritative opinion on the 
purity of teas prepared in Kobe, given by a disinterested person 
possessing every means of ascertaining the exact facts. It is evident 
that shippers have no object in doctoring up teas beyond obedience 
to the insistence of customers at the other side of the Pacific; 
but there is — and doctoring. Analysis of eleven samples 
of Japan teas made last year in San Francisco showed that four 
contained Prussian blue (ferro-cyanide of iron), five plumbago (black 
lead), and the remaining two simply indigo and gypsum. This 
bears out General Stahel’s remark on the —. used here 
Kobe supposing that the two out of eleven comparatively innoc- 
uous samples were from teas produced in this district. At all events, 
American (?) consumers are alone to blame for any admixtures, the 

result of their demands for teas of a particular and unnatural 
134 color, and they have the also have the satisfaction of knowing 
that the remedy lies entirely in their own hands.” 

Comments.—As the exclusive importers of natural-leaf Japan teas 
for the past three years, and also having been familiar with the busi- 
ness as importers and jobbers of Japan teas since their introduction 
into this country, we desire to state our belief that General Stahel 
in the foregoing has made as fair a report as was consistent with 
his duty to the commercial interests of the country he represents; 
but he errs in placing the responsibility of adulterating Japan teas 
upon consumers, for neither consumers nor retailers were in fault. 
Consumers never called for colored Japan teas, neither did retailers 
ask for them, but both parties were imposed upon by shippers, im- 
porters, jobbers, and their salesmen by the gradual and, at first, al- 
most imperceptible change to colored teas, which, however, increased 
until in some instance whole families were made sick with the poison 
contained in the so-called dust or siftings froin such teas. Whether 
this is a serious matter or not Japan tea drinkers must decide. We 
think it is, and have excluded the colored imposition from our busi- 
ness, and therefore press it upon your attention. 

I., C. & M. 


Siftings from uncolored teas are pure, wholesome, and economical 
(Over.) | 
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Dear Sir: 


. Chicago, 188 


Our Hr. ee ͤ ˙ » will ca 


on you about 


Yours truly, 
CORBIN, MAY & CO. 
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No. 131. 


P. 136}. 


WaLTeR J. GouLp et al. 


en 
8 “ON 


70 99 WINON) T univ 
‘LET d 


40 9 NIMUOD A NIATVO 


| — 
OG 111 on u. 405 een ‘opep Wo. Shep Bones NIHLIM PA 41 40 ‘pomoye oq ft. prede:d oq yenu 


ee e COL CCCOO? 6 hed 
| snp © eee e ong 0} Pesysop 1 91 4) e OF BORPpE uy — oan . 20 


onueav urs 68 pus 8 
: οο/˖νν̈ SE SUOHORPEP Og j 0204) ‘2SIM ‘SUILUOAWI-V3L 


-an LON (‘02090q 20) Apyanjew ye . “pred e 111q 8249 n — BLN NOOSIG —CT AT ¥V — 
‘sqqu0 Ul 


— — Odreln9 88200 0 3I1¥VSI1OH M 12213 


a "09 v AV ‘NiGUOd 
sp 30 1Idieoen ohe sfep g 2 
uſuna opoui oq ISNUT COULAOTTE 10 ep 103 cu¹⁰jꝭu- * 30I0OANI> Lpeinsuj no, oly 


ome ae ‘ queo sed K- 20 
1 


00 


5008 


Sale oe 


. — J 


igs : el 


v 79 GINOS) ‘f UALVIVM 


“8a 


“ELSI ‘d 


‘IST ‘ON 
a % NIGUOD N NIA TVD 


n » 8 


d [e}9eds 


OO Y AVN ‘NIGUOD 


— U— — —— — 


| 
| 
| 
| 


SJe|]0¢ 


J0 pantedg 


“OO Y AVN ‘NIGUOO 


SE cS | 
‘ony uesrqoiye 68 U Lp 


SNAADdOAUDO dN SAYALAOdNY] VAL 


pee PS 


v 72 G'INOY) f UALIVM 
881 d 


‘TET “ON 


“8a 


d 99 NIGHUOD A NIAIVO 


*HSVLOdg OW 3A} ‘SLOVULXS “UZGMOdg ONIXVG 
‘S20Id§ TINH uva vos SLNIDY og W va NVdVf G3YOIOONS) NOOSA, 3H1 40 SUZLUOUN] 


eA 
ssouppy 


0} dius 


OOVOIHO 
OO 8 AVM ‘NIGHUOO 


te? 


WALTER J. GOULD ET Al., &C. 107 


(Here follows copy of Commercial Bulletin; also photograph 
marked Exhibit E.) 


135 Exursir F. 
Deposition C. R. Corbin. 
(See inserts.) 
(Here follows exhibits marked pp. 136 to 139.) 
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140 ; Exuibsit G. 
Deposition of C. R. Corbin. 


Co.umbus, Wis., 2, 3, 86. 
Gents: Please send 1 chest Tycoon tea, best you can, at 34 to 35 


cts.; 1 doz. Columbia yeast. 
Yours, H. LOOMIS. 


On the reverse side: Postmarked Columbus, Wis., Feb. 3. Mess. 
Corbin, May & Co., Chicago, III. 


Geo. K. Whitney, manufacturer of and dealer in rye, buckwheat, 
and graham flour, corn-meal, and feed, and dealer in general 


merchandise. 

MERRILLAN, WIS., Feb’y 3, 1886. 
Corbin, May & Co., Chicago. 

Sins: Please send via Elroy 30-Ib. case Adams’ Excelsior smo. tob., 
}’s and }’s; 50 lb. dry goods wrap. paper, 24 x 36, D. D. brown; 40 Ib. 
tea wrap. paper, 18 x 24, D. crown; 50 Ib. evap. New York ring cut 
apples; 2} chests Tycoon tea, No. 146; 1 case Babbitt’s 1776; 5 lb. 
fancy Penang nutmegs; 1 bbl. back pork, new; 1 bbl. XXX oyster 


crackers. 
Yours, &c., GEO. K. WHITNEY. 


E. F. Sherman. C. F. Sherman. 
Sherman Brothers, general merchandise. 


New Hampton, Iowa, Feb. 1, 1886. 


Corbin, May & Co., Chicago, III. , 

Send us 3 chests Tycoon tea, 125, @ 32; 1 chest Tycoon tea, 35 
or 50, @ 41c.; 1 chest Tycoon tea, 223, @ 27; 1 bbl. light brown 
sugar; 20 — Frank’s chicory; 1 box Magic yeast; 1 box chea 
— apples; 50 bx. fine evaporated blackberries; 1 keg cheap sal- 

a. 


SHERMAN BROS. 
1 case Columbia yeast powder, $2.00, new lot. 


141 E. A. Richmond, dealer in general merchandise, hats & caps, 
boots & shoes, dry goods & groceries. 


LOHRVILLE, Iowa, Feb. 1, 1886. 


— draft for bill Jan. 27. Draft, 64.70; dis., 1.33; bills, 
Please send the following: 
Tycoon No. 67, one chest. 
“ No. 207-8. 
1 sack roasted coffee, XX. 
E. A. RICHMOND. 


; 
| 
| 
/ 


. — ey Sema 


WALTER J. GOULD Er AL., &C. 109 


AMERICAN Express CoMPany, 
Homer, M., Jan’y 3rd, 1886. 
Mess. Corbin, May & Co. 
GENTLEMEN: Please send us 5 chests Tycoon tea, No. 112, or same 
as last, and please ship it at once. We have the last bit on sale 


now. Our man thought we had another chest, but we are out. 
Yours, C. J. MUNCEY & CO. 


With this find $50 to apply on acc’t. 
C. J. M. & CO. 


G. H. Taylor, groceries, fruits, vegetables, and oysters. 


Nonxrn LA CROSSE, WIsS., 1, 27, 1886. 


Gents: Please send me 5} chests Tycoon 92, or a match, same 
as I had last. I bbl. nectar eyrup, if it is O K; 2 or 3 doz. 4-oz. e. 
quill ext. lemon; 50 lb. box maple sugar, in bricks. 

Will want 2nd lot tea about May 1st. 

Respect-, G. H. TAYLOR. 


Return to Fritz & Douglas, Waverly, Bremer Co., Iowa, if not de- 
livered within 10 days. 

Envelope — Waverly, Iowa, Jan. 18, 1886. 

Addressed Corbin, May & Co., Chicago, III. 


W. F. Fritz. W. A. Douglas. 


Fritz & Douglas, groceries, fruits, oysters, wholesale & retail dealers; 
kerosene oil, water lime, &c. 


WAVERLY, Iowa, Jan. 16th, 1886. 
C., M. & Co. 
Gents: Enclosed please find d’ft 213.91; dis. 6.60; 220.51 for 


our credit. 
7 FRITZ & DOUGLAS. 


Please send us to-morrow 1 sk. coffee, C. K. No. 12, or the 
142 largest berry of the 3 mos. quoted in criterion 7-9-12. 

1 sk. coffee, C. K. No. 8; also 5 chests of Tycoon tea, No. 
129-130; think that will be a 50-center. 

25 lb. No. 274 young hyson, X. L. N. T. 

10 lb. Oolong, No. 17-18; st’m rice. If Mr. Reed is there please 
refer him to this order, as we wrote him and got no answer. Will 
be out — tea before it reaches here. Snow 22 inches. I mail. 
Corbin, May & Co., Chicago, III., to Carl Dice, Dr., wholesale and 

retail provision house. 


MAN K ATO, Mixx., Dec. 24, 1885. 


Gents, or Mr. Wu. GAMBLE: Please ship 5 chests Tycoon No. 112, 
if you have it. If not send grade you list at 35c. I will not want 
the Lenox soap. Have put in 100 boxes of Kirk’s, selling it dc. 
Imperial. Have plenty of prunes. 

Merry Christmas to all. 

ouĩs very truly, CARL DICE. 


108 CALVIN R. CORBIN Er AI.., &C., vs. 


140 EXHInIT G. 
Deposition of C. R. Corbin. 


Coluunus, Wis., 2, 3, 86. 
Gents: Please send 1 chest Tycoon tea, best you can, at 34 to 35 


cts.; 1 doz. Columbia yeast. 
Yours, H. LOOMIS. 


On the reverse side: Postmarked Columbus, Wis., Feb. 3. Mess. 
Corbin, May & Co., Chicago, III. 


Geo. K. Whitney, manufacturer of and dealer in rye, buckwheat, 
and ham flour, corn-meal, and feed, and dealer in general 


merchandise. 

MERRILLAN, WIS., Feb’y 3, 1886. 
Corbin, May & Co., Chicago. 

Sins: Please send via Elroy 30-Ib. case Adams’ Excelsior smo. tob., 
}’s and }’s; 50 lb. dry goods wrap. paper, 24 x 36, D. D. brown; 40 lb. 
tea wrap. paper, 18 x 24, D. crown; 50 lb. evap. New York ring cut 
apples; 2} chests Tycoon tea, No. 146; 1 case Babbitt’s 1776; 5 lb. 
fancy Penang nutmegs; 1 bbl. back pork, new; 1 bbl. XXX oyster 


crackers. 
Yours, &c., GEO. K. WHITNEY. 


E. F. Sherman. C. F. Sherman. 
Sherman Brothers, general merchandise. 


New HAurrox, Iowa, Feb. 1, 1886. 


Corbin, May & Co., Chicago, III. 

Send us 3 chests Tycoon tea, 125, 32; 1 chest Tycoon tea, 35 
or 50, @ 41c.; 1 chest Tycoon tea, 223, @ 27; 1 bbl. light brown 
sugar; 20 — Frank’s chicory; 1 box Magic yeast; 1 box chea 
> og apples; 50 bx. fine evaporated blackberries; 1 keg cheap sal- 

a. 


SHERMAN BROS. 
1 case Columbia yeast powder, $2.00, new lot. 


141 E. A. Richmond, dealer in general merchandise, hats & caps, 
boots & shoes, dry goods & groceries. 


LOHRVILLE, Iowa, Feb. 1, 1886. 


— draft for bill Jan. 27. Draft, 64.70; dis., 1.33; bills, 
Please send the following: 
Tycoon No. 67, one chest. 
4 No. 207-8. 


1 sack roasted coffee, XX. 
E. A. RICHMOND. 
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AMERICAN Express CoupANx, 
Homer, M., Jan’y 3rd, 1886. 
Mess. Corbin, May & Co. 
GENTLEMEN: Please send us 5 chests Tycoon tea, No. 112, or same 
as last, and please ship it at once. We have the last bit on sale 


now. Our man thought we had another chest, but we are out. 
Yours, C. J. MUNCEY & CO. 


With this find $50 to apply on acc’t. 
C. J. M. & CO. 


G. H. Taylor, groceries, fruits, vegetables, and oysters. 


Nort La Crosse, Wis., 1, 27, 1886. 


Gents: Please send me 5} chests Tycoon 92, or a match, same 
as I had lust. I bbl. nectar eyrup, if it is O K; 2 or 3 doz. 4-vz. e. 
quill ext. lemon; 50 Ib. box maple sugar, in bricks. 

Will want 2nd lot tea about May 1st. 

Respect-, G. H. TAYLOR. 


Return to Fritz & Douglas, Waverly, Bremer Co., Iowa, if not de- 
livered within 10 days. 

Envelope postmarked Waverly, Iowa, Jan. 18, 1886. 

Addressed Corbin, May & Co., Chicago, III. 


W. F. Fritz. W. A. Douglas. 


Fritz & Douglas, groceries, fruits, oysters, wholesale & retail dealers ; 
kerosene oil, water lime, &c. 


WAVERLY, Iowa, Jan. 16th, 1886. 
C., M. & Co. 
Gents: Enclosed please find d’ft 213.91; dis. 6.60; 220.51 for 


our credit. 
| FRITZ & DOUGLAS. 


Please send us to-morrow 1 sk. coffee, C. K. No. 12, or the 
142 largest berry of the 3 mos. quoted in criterion 7-9-12. 

1 sk. coffee, C. K. No. 8; also 5 chests of Tycoon tea, No. 
129-130; think that will be a 50-center. 

25 Ib. No. 274 young hyson, X. L. N. T. 

10 Ib. Oolong, No. 17-18; st’m rice. If Mr. Reed is there please 
refer him to this order, as we wrote him and got no answer. Will 
be out — tea before it reaches here. Snow 22 inches. I mail. 
Corbin, May & Co., Chicago, III., to Carl Dice, Dr., wholesale and 

retail provision house. 


Mankato, Minn., Dec. 24, 1885. 


Gents, or Mr. Wu. GAMBLE: Please ship 5 chests Tycoon No. 112, 
if you have it. If not send grade you list at 35c. I will not want 
the Lenox soap. Have put in 100 boxes of Kirk’s, selling it 5c. 
Imperial. Have plenty of prunes. 

Merry Christmas to all. 

ouls very truly, CARL DICE. 
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Ship tea at once. Most out. C. D. 
RicurorD, Vr., Nov. 9, 85. 
Cousin ORANGE: Please send us 4 chest Tycoon No. = 
rf. 66 66 46 . 
Please send bill as soon as you ship goods, so we can take dis. for 


full time. All well as usual. Love to all. 
Yours truly, H. HAWLEY, 


Per SON. 


Stevenson & Tower, dealers in dry goods, groceries, boots, shoes, 
hats, caps, & clothing. 


Bic Stone Ciry, Dak., May 8, 85. 
Mess. Corbin, May & Co., Chicago. , 
GENTLEMEN: Enclosed please find $22.50 to bal. acct., with the 
disct., 70c. 
Please send } chest Tycoon tea, cost about 27c. Also } chest at 
about 33c. to 35c. 
Where is that elegant show card that we heard about last fall? 
Yours, &c., STEVENSON & TOWER. 


143 Office of Chas. Wick ware, dealer in staple and fancy grocer- 

ies, crockery, glass, stone, and wooden ware. Sole agent 

for the sale of flour from the Washburn Mills, Minneapolis, Min- 
nesota. 


Wexsster City, Iowa, Feb’y 12, 1885. 
Messrs. Corbin, May & Co., Chicago, IIIs. 

GENTLEMEN : In invoice of Jan’y 14 you billed 1 crate dandy quart 
pails, at 13.50, but sent crate of pint pails instead. Please give me 
credit for difference in price and send me 1 crate dandy quart pails. 

2 pkgs. No. 52-53 Tycoon tea. 

3 66 220-21 66 66 

1 “ No. 2 Eng. breakfast—smallest pkg. you have. 

10 Ib. sago. 1 box white gum. 1 box rubber gum. 

1 box Elgin Winning Heart. 

2 doz. grocers’ pass books. 

And oblige yours truly, CHAS. WICK WARE. 


C. W. Taylor. C. W. Taylor & Co. A. H. Loucks. 


Wholesale and retail dealers in staple and fancy groceries, provis- 
ions, etc., Main street. 


Austin, Minn., Sept. 24, 1884. 
Corbin, May & Co., Chicago, IIIs. 

Gents: Ship us 27c. Tycoon tea, same as last lot you shipped us, 
at 274c. Where is the 5 H-C that you were to ship us Sept. 5th to 
10th? Weare entirely out and need it bad. 

Yours truly, C. W. TAYLOR & CO. 


te tet. 
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Exnintr Il. 


Deposition of C. R. Corbin. 
Some of the towns in the State of Michigan where Tycoon tea 


has been setd by Corbin, May & Co.: 


Jackson, 
Adrian, 

Y psilanti, 
Kalamazoo, 
Battle Creek, 
Marshall, 
—— 
Cheboygan, 
Grand Rapids, 
Cassopolis, 
Bronson, 
Escanaba, 
Lawrence, 
Hastings, 
Paw Paw, 
Eaton Rapids, 
Hillsdale, 
Coldwater, 
Centerville, 
Nashville, 
Vermontville, 
Jonesville, 
Concord, 
Fowlerville, 
Allegan, 
Gobbleville, 
Niles, 
Lawson, 
Climax, 
Morenci, 
Keelersville, 
Schovlcraft, 
Union, 
Leslie, 
Berrien Springs, 
Scotts, 
Dowagiac, 
Marcellus, 
Jones, 
Edwardsville, 


Otsego, 
Coopersville, 
Quincy. 
Ionia, 


15—131 


Three Rivers, 
Litchfield, 
Augusta, 
Sturgis, 

Galien, 

Benton Harbor, 
Fowler. 
Nahma, 
Constantine, 
Nottawa, 
Mendon, 
Hopkins Station, 
Milan, 

Clayton, 
Altona, 
Mattawan, 

Eau Clairo, 
Bellaire, 

Sister Lakes, 


Newaygo, 
Grand Ledge, 
Sherwood, 
Three Oaks, 
Middleville, 
Stromsville, 
White Cloud, 
Saugatuck, 
Vandalia, 
Ludington, 
Salina, 
Petosky, 
Plymouth, 
Medina, 
Tron Mountain, 
So. Haven, 
— 
druitport, 
Bellevue, 
Watervliet, 
Big Rapids, 
Wayland, 
Vicksburgh, 
Point Sable, 
Gun Lake, 
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scroll border, transverse diamond shape. These have — beon 
arranged as shown in the accompanying fac-simile. The design is 
a square figure ſormed by a scroll border, within which and at the 
top is a transverse diamond shape in blue ink, containing within it 
the words “The” at the top and “Tea” at bottom, between which 
words and lengthwise of the diamond is the word Tycoon” in or- 
namental letters, all of the words “ The Tycoon Tea ” being printed 
in blue ink; within the square, as described, and beneath the dia- 
mond shape the letters “I. C. & M.“ from left to right across the 
middle of the square ; immediately beneath the letter or symbol 
“&” as described, the letter C, and across the bottom of the 
square, as described, the words or letters Japan Tea” within the 
border. The border and the letters or words “I. C. & M., C., Japan 
Tea are printed in black ink upon a white ground; but the design 
may be printed in any different colors from those described in this 
statement, and the letters or words “ I. C. & M., C., Japan Tea” may 
be omitted or they may be partly omitted and partly changed as to 
their position within the square without materially altering the char- 
acter of our trade-mark, the essential features of which are the sym- 

bol of a diamond and the arbitrarily selected word “ Tycoon.” 
150 This trade-mark we have used continuously in our busi- 

ness since June 1, 1879. 

The class of merchandise to which this trade-mark is appropriated 
is a particular quality of uncolored pan-dried tea, of which we were 
the first and exclusive importers and wholesale dealers in the United 
States, and the particular description of goods comprised in such 
class on which we use the said trade-mark is the Tycoon tea. 

It has been our practice to attach the said trade-mark to all pack- 
ages containing the Tycoon tea by pasting the printed design above 
described upon the outside of the chest, caddy, or package. 


The trade-mark is also used as a portion of the advertisements of 


our trade or business upon letter and bill heads and circulars, sub- 


stantially as described. 
) INGRAHAM, CORBIN & MAY. 


Declaration. 
STATE OF ILLINOIS, 
County of Cook, es. 


Horatio N. May, being duly sworn, de and says that he is a 
. member of the firm of Ingraham, Corbin & May, the applicants 
named in the foregoing statement; that he verily believes that the 
foregoing statement is true; that they have at this time a right to 
the use of the trade-mark therein described; that no other person, 
firm, or corporation has the right to such use, either in the identical 
form or in any such near resemblance thereto as might be calculated 
to deceive ; that it is used in commerce with Japan and British 
North America ; that the description and fac-simile presented for 
record truly represent the trade-mark sought to be registered, and 
that they are citizens of the United States. | 
HORATIO N. MAY. 
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Sworn and subscribed before me, a notary public in and for the 
county aforesaid, this 8th day of November, 1881. 
DI. s.] P. L. SHUMAN, 
Notary Public. 


(Here follows photo-lithographs, pp. 151, 152.) 


153 Exmmr L. 
Deposition C. R. Corbin. 


Diamond gift tea store, W. H. Hamilton, proprietor: Teas, coffees, 
and fancy groceries, wholesale and retail, No. 115 Main street, 
east. 


Jackson, Micn., August 4, 1885. 

Dear Sir: Last evening W. J. Gould, of Detroit, their man, was 
here, and he was in high glee, saying that he could give me the 
Tycoon tea now. I asked him what he meant. He said that they 
were going to run the Tycoon brand, and he would show me the 
facings of the chests this morning; so he came in this a. m. & 
showed me the facing, and the brand was Tycoon tea. I did not 
let him know that I cared for it, but it made me feel a little nerv- 
ous; for, if they can run that brand there is some that will do all 
they can against me here. Hesays that you have no — right to the 
copyright than they have. I only write this to put you on your 
guard, so you can check it before it goes into execution. You know 
what you can do & yuu must protect me to the last. Trade is 


pretty good at present. 
Yr. truly, W. H. HAMILTON. 


Exuinit M. 
Deposition of C. R. Corbin. 


BaTTLe CREEK, Sept. 17, 85. 

Corbin, May & Co., Chicago, Ills. | 

GENTLEMEN : Yours of 16th —, re Tycoon chop tea. I wrote you 
some time since that they had 25 hf. ch. Tycoon chop, and of 
course supposed you would know they bought them to sell against 
your Tycoon & not for an ornament, and when I wrote you that 
they had the tea in stock you took no chances on my word, for I 
saw the — before I wrote you; and now they have the goods ex- 
posed in both windows, and are talking Tycoon chops, 3 Ibs. for $1.00, 
and of course it interferes with L. & J. & my own trade in the 
teas. I have been surprised that there has been nothing done be- 
fore this, as I supposed if there was any virtue in a copyright C., 
M. & Co. would, without any delay, assert their right. 


Waiting your action in regard to above, 
ALLEN RAYMOND. 


I am yours, &c., 
You will see their ad. in the “Sunday Morning Call, mailed you 
Monday. 
A. R. 
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154 Exninir N. 


Deposition of C. R. Corbin. 


Postal card. 


BATTLE Creek, August 31, 85. 


Moulton & Stanley to-day received 25 hf. ch. Tycoon chop tea 
from W. J. Gould & Co., Detroit. If you propose standing behind 


the tea, now is the time to do it, before the great “Tycoons” are 
superseded by “ Tycoon chop.” 
Respectfully, ALLEN RAYMOND. 


Exuinit O. 
Deposition of C. R. Corbin. 


| CHICAGO, August 7, 1885. 
Mess. Corbin, May & Co., 89 Mich. avenue. 


GENTLEMEN: We have to-day mailed a letter to W. J. Gould & 
Co., of Detroit, ce.lling their attention to the reported use by them of 
the trade-mark owned by you for Tycoon tea, as — by you, 
and enclose you a copy of same, together with papers left with us. 

As soon as we hear from these parties we will advise you. 


We are, very respectfully, 
SHUMAN & DEFRERS. 


ExniInrr P. 
Deposition of C. R. Corbin. 


Cuicaao, August 7, 1885. 
W. J. Gould & Co., Detroit, Mich. 


GENTLEMEN: Permit us to call your attention to the trade-mark 
for Tycoon tea which Mess. Ingraham, Corbin & May, now Corbin, 
May & Co., of 89 Michigan avenue, Chicago, had registered in ac- 
cordance with the statutes of the United States some two or three 
years ago. It has been reported to us by persons doing business 
with your house that you are using in your trade a mark for the 
“Tycoon chop ” which is similar in design to Corbin, May & Co.’s 
trade-mnark and which you use upon chests of tea. If this informa- 
tion is correct it is proper for us to say to you, as the attorneys of 
Corbin, May & Co., that we presume you are not aware of the fact 
that they are the sole owners of the trade-mark for Tycoon tea in 
the United States, and to request you not to employ said trade-mark 
in your business except upon teas of Corbin, May & Co. properly 
branded by them. 

We assume that the intimation from us of a possible injury to 
Corbin, May & Co.’s business by the use of an infringement of their 
trade-mark will be sufficient to cause a discontinuance of such use 


. 
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on your part, and we shall be pleased to learn either that you have 
never employed the trade-mark mentioned or have ceased to use it. 
Awaiting a reply, we are, very res — 
SHUMAN & DEFREES. 


155 ° EXHIBIT Q. 


Deposition of C. R. Corbin. 


CHICAGO, August 22, 1885. 
W. J. Gould & Co., Detroit, Mich. 


GENTLEMEN: We would call your attention to our letter of the 7th 
instant, relative to the trade-mark for Tycoon tea owned by Mess. 
Corbin, May & Co., of this city, and which they had been informed 
you were using, unconscious, they supposed, of the fact that the trade- 
mark belonged to them, and would request that you kindly answer 
same, giving us the true state of things in this regard. 

Mess. Corbin, May & Co. do not wish to make any trouble, but feel 
bound to protect their interests and that of their customers. 


We shall be pleased to hear from you at an early date. 
We are, very respectfully, 
SHUMAN & DEFREES. 


Exnuisit R. 
Deposition of C. R. Corbin. 


Detroit, Micu., Aug. 31st, 1885. 
Mess. Shuman & Defrees. 


GENTLEMEN: Yours of 22nd and 7th inst. were duly received, but 
owing to the absence of the writer were not answered. I have just 
returned from a trip East. I buy all the teas bought by this firm. 
Bought one hundred chests branded Tycoon chop. At the time 
they were ordered had never heard that Messrs. Corbin & May 
claimed to own the brand or name. The first that I knew of it was 
from a Mr. Frank Davis, salesman for Mess. Fitch & Howland, of 
your city. I was showing him the facing, and he remarked that he 
thought Mess. Ingraham, Corbin & May had a copyright of that 
brand. I then went East, and on my return found your letters. 
Now, I do not think if there had been any intention of stealing I., 
C. & M.’s thunder that one hundred chests would have been the 
limit to do it with, for certainly they themselves would laugh at 
such an attempt with so small a gun. It is not at all likely that we 
may again hit on that chop when buying, but there was no attempt 
at any imitation that I know of, and I can and will, if they so desire 
it, go befure any magistrate and make affidavit that I have never 
seen one of the facings on their tea. As to Tycoon tea they are not 
the originators of that brand, for Gould & Fellers sold a Japan tea 
in 1867-8, Glenisla cargo, branded Tycoon tea. Of course, at that 
time it was not a sun-dried but a regular tea. Now, we have no de- 
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sire to have any trouble with Mess. Corbin, May & Co., and cer- 
tainly do not wish to steal any one’s trade-mark or imitate labels 
used by other firms, and we regret that this has occurred, for had it 
been known by this firm that it would in any way injure or annoy 
firms in the same line of business we never should have bought the 

tea, and in future there will be no complaint on that hand, 
156 = for we think that the facing on teas or labels on goods that 

are used by one firm should be respected by others, whether 
they are copyrighted or not; and we think something of our repu- 
tation among the importers of your city. : 

Respectfully yours, W. J. GOULD. 


Exuisit S. 
Deposition of C. R. Corbin. 


Law offices Shuman & Defrees, Borden block, corner Randolph and 
Dearborn streets. 7 


Cuicaco, Sept. 1, 1885. 


W. J. Gould & Co., 61 & 63 Jefferson Ave., Detroit, Mich. 


GENTLEMEN: Your letter of the 3lst ultimo, in the matter of the 
trade-mark “Tycoon,” has been received, and we have forwarded it 
to Corbin, May & Co. Your statement seems to leave no room to 
question your good faith in the matter, and we have to say that we 
consider your explanation of the way you came to have the Tycoon 
tea as quite satisfactory. 

e are, very respectfully, 
SHUMAN & DEFREES. 


ExniInrIr T. 
Deposition of C. R. Corbin. 


Law offices Shuman & Defrees, Borden block, corner Randolph and 
Dearborn streets. 


CuicaGo, Sept. 2, 1885. 
W. J. Gould & Co., 61 & 63 Jefferson Ave., Detroit, Mich. 


GENTLEMEN: Having referred your letter of Aug. 31st to Corbin, 
May & Co. for their consideration, they now advise us of certain 
facts in regard to the Tycoon tea which are inconsistent with the 
terms of your communication. It appears that about August 4th 
one of your salesmen called upon one of the customers of Corbin, 
May & Co. up in the country and informed him that your house 
was ready to supply him with the Tycoon tea, and that your house 
was going to run that brand; also that you didn’t consider that 
Corbin, May & Co. had any special right to the brand Tycoon. In 
addition to this we have, during the past ten days, received from 
various parties statements that your salesmen are offering “ Tycoon ” 
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tea freely to them. We also observe that the Detroit Commercial of 
the 8th and 22nd of August contains a full-page advertisement of 
your firm, in which you announce that you have four hun- 
157 = dred chests of the Tycoon — per Harmonia, and one of 
those two papers contains a puff paragraph of your firm, to 
the effect that you have shipped 631 chests and have other large 
orders to fill. 

The best that can be said of this lay out of facts is that it looks 
very bad when compared with the statements in your letter of the 
3ist. You therein assert that you have never had but one hundred 
chests of the brand complained of, and at that very time you were 
spreading the news among Corbin, May & Co.’s customers that you 
had 400 chests by one vessel. 

You further state that you were ignorant of the fact that Corbin, 
May & Co. were selling Tycoon teas. They have been engaged in 
the business of importing and selling this particular brand of tea 
for several years, and it is fair to assume that there is not a reputa- 
ble firm of grocers and dealers in tea or a salesman worthy of the 
name in the business, between New York and San Francisco, that 
has not been advised that the Tycoon tea is imported and sold by 
Ingraham, Corbin & May or Corbin, May & Co. 

ou say in closing your letter that you would not knowingly be 
guilty of cheating your neighbor or stealing the benefit of his trade- 
mark, and that you wish to stand well with the importers of Chi- 


cago. 

Let us say that, being thoroughly disinterested parties, we were 
very much pleased with the way in which you expressed yourselves 
upon that point of commercial honor and fair 1 and we were 
greatly surprised to learn of the existence of the facts above al- 

u to. ' 

Now, as honest merchants, we have this — — to make of you, 
viz., that you change the facings of whatever chests or half chests or 
other packages of tea bearing the name “ Tycoon” upon them you 
may have in your possession, and stop the offer or sale of any such 
goods by your salesmen, at the same time informing the trade in 
general and the customers of Corbin, May & Co. in particular that 
you do not sell and will not sell or offer for sale the piratical brand 
of tea called Tycoon chop. You cannot go too far in your efforts 
to repair the damage which you have inflicted upon Corbin, May & 
Co. in thus pirating their trade-mark. 

We are instructed by our clients to watch this case zealously in 
the interest of their trade, and we now beg to inform you that if we 
have any well-grounded reason for believing that you continue to 
offer for sale any tea under the infringing trade-mark, we shall ap- 
ply to the United States court for such relief as is proper in such 
cases, and endeavor to compel you to account to Corbin, May & Co. 
for the‘damage you have already done them. Their customers de- 
mand, in almost every mail, that they be protected from the threat- 
ened invasion of the market by your so-called Tycoon chop. 


Awaiting your reply, we are, very res ully, 
oe a SHUMAN & DEFREES. 
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158 Exnisit CU. 
Deposition of C. R. Corbin. 


Law offices Shuman & Defrees, Borden block, corner Randolph and 
Dearborn streets. 


— Cuicaco, Sept. 3, 1885. 


W. J. Gould & Co., 61 & 63 Jefferson ave., Detroit, Mich. 


GENTLEMEN: Further in reference to the matter of the trade-mark 
“Tycoon,” about which we addressed you yesterday, we have to say 
that upon reading our letter again it seems that it might be con- 
strued as reflecting upon the veracity of your Mr. Gould’s statements 
in his letter referred to by us. We beg to add, in this connection, 
that such was not the intention, but to inform him of facts which 
undoubtedly emanated from the firm,and about which it is very 
likely Mr. Gould did not have personal knowledge, as it seems he 
was absent during the period referred to. Corbin, May & Co. simply 
desire that your firm shall stop all attempts to sell or offer for sale 
the Tycoon chop under that name, and that you cease advertising 
that you are importers of Tycoon tea, at the same time notifying 
persons whom you have sold the tea of your action. Our clients in- 
struct us to say that while they desirous to be courteous and avoid 
any unnecessary trouble, still they are bound to protect their trade, 
and they hope you will act in the same spirit. 


We are, very respectfully, 
SHUMAN & DEFREES. 


EXHIBIT V. 
Deposition of C. R. Corbin. 
Law offices Shuman & Defrees, Borden block, corner Randolph and 
Dearborn streets. 


Cuicaco, Sept. 1, 1885. 


Mess. Corbin, May & Co., 89 Mich. Ave. 
GENTLEMEN: We herewith transmit for your information a Jetter 


of August 31, from W. J. Gould & Co., Detroit, in reply to our two 


letters upon the subject of the “ Tycoon ” trade-mark. 

We have acknowledged the receipt of the letter and have said to 
Gould & Co. that the spirit of their letter is in accordance with our 
views of business honor and commercial fair dealing, and that we 
hope Corbin, May & Co. may not have any cause to call their atten- 
tion to the matter again. 

We are, very respectfully, 


SHUMAN & DEFREES. 
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159 Exainit W. 
Deposition of C. R. Corbin. 


The Detroit Commercial, the representative trade journal of Michi- 
gan. 
Detroit, Micu., August 22, 1885. 


Big tea shipment. 


The shipment of teas made by N. J. Gould & Co. on Wednesday 
amounted to 631 chests, and they have orders yet to fill. This is 
claimed to be the largest shipment of teas ever made from Detroit 
in one day. 


In the same paper the following advertisement: 


W. J. Gould & Co. Pun-fired, 573 chests per Harmonia, 250 chests 
per Oceanic, 533 chests per Glenaron. Siun-dried, 400 chests Tycoon 
= per Harmonia, 125 chests per Oceanic, 175 chests per Glenaron. 

ew Japan teas. Our own importation by rail; also by Suez canal. 


Send for samples and prices before bu ing. | 
61 Jefferson Ave., Detroit. 


Same advertisement to be found in same paper of August 8, 1885. 


Exuisit X. 
Deposition of C. R. Corbin. 


Advertieement in the Sunday Morning Call of Battle Creek, Mich., 
Sept. 13, 1885. 


Tycoon chop tea cannot be beaten in Battle Creek, and “ don't you 
forget it.“ It is sold at Moulton & Stanley's. 


| 160 : Exuipit Y. 
Deposition of C. R. Corbin. 


Law offices Shuman & Defrees, Borden block, corner Randolph and 
Dearborn streets. 


CuicaGo, Sept. 2, 1885. 


Mess. Corbin, May & Co., 87 & 89 Mich. Ave. 

GENTLEMEN: We herewith enclose you duplicates of letters this 
day written by us to W. J. Gould & Co., Detroit, and Moulton and 
— — Creek, Michigan, concerning the use of the Tycoon 
trude- mark. n 


We are, very respectfully, 
1 i SHUMAN & DEFREES. 
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Law offices Shuman & Defrees, Borden block, corner Randolph and 
Dearborn streets. 3 


Cuicaco, Sept. 2, 1885. 
Mess. Moulton & Stanley, Battle Creek, Mich. 


GENTLEMEN: We have been informed that your house has received 
a quantity of teas from the grocery house of W. J. Gould & Co., De- 
troit, labelled “Tycoon chop.” As attorneys for Corbin, May & Co., 
Chicago, who are the sole importers of “Tycoon teas” and the sole 
owners of that trade-mark for teas, we have to inform you that the 
use of the word “ Tycoon ” to designate a particular brand of teas by 
any person or firm other than Corbin, May & Co. or their agents and 
customers is an infringement of their rights, and that we have been 
instructed to warn every one so using their trade-mark that they will 
take proper legal steps to compel a discontinuance of its use if neces- 
sary. You will lease take this as a notice to you, and you are re- 
uested to not —— such teas as you may now have on hand without 
rst removing the facings showing the word Tycoon,“ and also in- 
forming your customers that such is not Tycoon ” tea. 
Awaiting your reply, we are, very respectfully, 


161 Exuisit Z. 
Deposition of C. R. Corbin. 
Quincy, Micn., Aug. 5th, 1885. 
rbin, May & Co., Chicago: 


Ship to W. J. Wilber & Co. 
Address: Quincy, Mich., via L. S. & M. 8. 


Importers of the Tycoon uncolored Japan tea and sole agents ſor 
clear quill spices, baking powder, extracts, lye, and potash. 


No. 5. 
Ship about Sept. 1st, 
4 months, Sept. 15th, a 
5 hf. ch. Jap. tea, Tycoon No. 66-69. 37 


C. C. Lee, Cold water, ordered a hf. ch. of siſtings and one of leaf to 
try; will make his order later. W. J. Wilber & Co. here buys most 
of his groceries of W. J. Gould & Co., Detroit. Their man showed 


him a chest facing branded. the Tycoon chop” in the form of an 


arch at top of — He told Wilber had not sold any in this 
town; will look out for it and report further. 
a WM. M. GAMBLE. 


Resp’y, 


. 162 United States Circuit Court for the Eastern District of 


Michigan. 


Depositions of Allen Raymond and George Shekell, of Battle 
Creek ; Charles Lamb, of Charlotte; William H. Hamilton, — in 
the State of Michigan, and ‘William M. Gamble, of Chicago, in the 
State of Illinois, witnesses produced and examined on the tenth day 


6 


— 
ee 
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of February, A. D. 1886, at the city of Jackson, county of Jackson, 
State of Michigan, before me, a circuit court commissioner in and 
for said county of Jackson, pursuant to the stipulation hereto an- 
nexed and for the purpose therein stated, to be used in a certain 
cause now pending in the United States circuit court for the eastern 
district of Michigan, wherein Calvin R. Corbin et al. are complain- 
ants and Walter J. Gould et al. are defendants, on the part of the 


complainants. 
| W. S. COBB, 
Circuit Court Commissioner, Jackson County, Michigan. 


163 Circuit Court for [of] the United States for the Eastern District 
of Michigan. In Equity. 


CALVIN R. Connix ef al. vs. WALTER J. GouLp et al. 


CuHARLEs LAMB, a witness produced and sworn for and on the part 
of the complainants, testified as follows: 


Q. State name, age, residence, and occupation. 

A. Charles B. Lamb; age, thirty-five; residence, Charlotte, Mich. ; 
occupation, merchant. 

Q. How long have you been in business ? 

A. Six years. 

Q. During the time you have been in the grocery business have 
you known of a brand of tea called the Tycoon tea? 

A. Yes, sir. 

Q. By whom was that tea imported to the United States and sold 
in the market, if you know ? 

A. The first I ever saw of the brand was put in the market by 
Corbin, May and Co., of Chicago. 

Q. About how long ago was that? 

A. I think it was about three years since. 

Q. Do you know whether or not that brand of tea is a well-known 
and popular tea in the market ? 

A. I don’t know as to that. 

Q. Have you in the course of your business purchased teas from 
W. J. Gould and Co., of Detroit, with a facing containing the word 
Tycoon? 

A. Yes, sir. 

Q. Please state the circumstances attending the purchase of that 
tea. 

A. I purchased fifty packages of tea from W. J. Gould and Co. of 
the * chop facing. 

Q. What was the — of those packages! 

A. About eleven hundred dollars, I think. 

Q. With whom did you make your bargain for the purchase of 
those teas ? | 

A. James McSkimin. 

Q. He was a traveling salesman for the company, was he not? 

A. Yes, sir. 

Q. When was this? 
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A. I think in the latter part of August, A. D. 1885. 

Q. What did Mr. McSkimin say when the subject of Tycoon chop 
was suggested ? 

A. There was nothing said about the Tycoon chop; he merely 
gave me the facing of the tea. 

Q. What was the prominent word upon that facing? 

A. I think it was the Tycoon chop upon the facing. 

2 Did you say anything to him about having purchased Tycoon 


A. No, sir. 
Q. What kind of tea was it that he sold? 
164 A. A Japan tea. 
Q. Did it resemble in general appearance the Tycoon tea 
of Corbin, May and Co.? 
A. It was not the same color. The tea was a little lighter, I think, 
than the Corbin, May and Co. tea. 
Q. Was anything said about its being pure? 
A. It was supposed to be an uncolored tea; that was what we 
purchased it for. 
Q. You have seen the facing on the Tycoon tea of Corbin, May 
and Co.? 
A. Yes. 
Q. What was the prominent word upon that facing ? 
A. If I remember, it was Tycoon. a 
Q. Do you know the meaning of the word chop as used upon tea ? 
A. I suppose that the finer the tea was rolled the better the chop. 
105 Did McSkinen say anything about the meaning of the word 
chop? 
A. No, sir. 
Q. There are other so-called uncolored Japan teas sold in the 
market, are there not?. 
A. Yes, sir. | 
Q. Have you ever seen any other tea than that of Corbin, May 
and Co. and that which you have purchased from W. J. Gould and 
Co. faced with the word Tycoon ? | 
A. No, sir. 
Q. Have you seen any of the advertisements of Corbin, May and 
Co. of the Tycoon tea ? 
A. Yes, sir; I have. 
Q. Many of them ? 
A. No, sir. 
Q. Where have you seen them? 
A. Their traveling man had them with him when I met him. 
Q. Did you and their traveling man have any conversation re- 
garding the character of the Tycoon tea? 
A. Yes. 
Q. State the substance of the conversation. 
A. He claimed that they were pure teas; that was the force of his 
argument. 
Q. Do you know anybody else in the retail trade who deals in the 
Tycoon tea? | 
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A. Not personally; only from hearsay. 
Q. What have you heard? 


Objected to by counsel for defendants on the ground that it is in- 
competent and immaterial. 


A. I have beén told that Mr. Hamilton, of Jackson, sold the tea, 
and Corbin and Harris, of Eaton Rapids, York Brothers, of Belleview. 

Q. How long before you purchased the tea was it that Mr. Me- 
Skinin showed the facing ? 

A. I did not see the facing until the day the tea was delivered; 
the facing was left with us then. 

Q. Then you decided upon the purchasé after you had drawn the 


tea? 
A. Yes, sir. 

165 Q. How long was that before you received the fifty pack- 
es? 


A. I would not be sure; about two weeks. There was some delay 
in shipment. 

Q. Was it not in the latter part of July when Mr. McSkinin called 
upon you? 

A. 1 will not be sure about the dates. 

Q. Did McSkinin say —— about how many packages Gould 
and Co. had of the Tycoon chop 

A. He did not, only of the particular line I bought. 

Q. Did you buy the whole of that line? 

A. That was the supposition. 

Q. Don’t wag remember that Mr. McSkinin spoke to you about 
Gould and Co. intending to sell the Tycoon tea or Tycoon chop, and 
that it was practically the same tea — that Corbin, May and Co.’s? 


Objected to as immaterial, inasmuch as the witness has given the 
coversation. 


A. No; nothing said about Corbin, May and Co. when we pur- 
chased the tea. 

Q. — anything said about Tycoon tea at any of your conversa- 
tions 

A. Nothing was said about the Tycoon tea at the time we pur- 
chased the tea. 

Q. Was anything said afterwards? 

A. Nothing was said until after the injunction was served upon 
us; nothing had been said about the matter before that. It was 
then a question of law, that is all. 


Cross-examination : 


Q. When you bought this tea you were also having some dealings 
with B. F. Farrington and Co., of Detruit, were you not? 
A. Ves, sir. 
Q. Farrington had a brand of tea which he called the Strawberry 
chop, a he not, and exhibited it to you at that time? 
. Yes, sir. 
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Q. This was about the same grade as Gould’s and the same price 
was asked for it? 
A. Yes, sir. 
Q. You telephoned Gould, did you not, that if he would cut his 
* a per cent. you would take his tea 1 
No. 


Q. The tea was purchased without any reference to the word Ty- 

= —— was not the inducement for you to purchase the tea? 
No, sir. 

Q. When the suit was commenced against Mr. Gould and his co- 

— * what disposition was made of the tea you then had on 
1and ? 

A. It was held subject to Mr. Gould’s order. 

Was it replaced by other tea? 

A. It was. 

Q. And no further sales of tea have been made by you, has there? 

A. No, sir. 

Q. How much remained of this original invoice of tea then un- 

disposed of? 
166 A. Forty-two packages. 
Redirect : 

Q. If a person would come into your store and ask for a pound or 
other — of Tycoon tea what would you give them? 

A. I should give them the tea that I had on sale for the price they 
wanted to pay. ' 

Q. At the time you had this tea from Gould on hand for sale I 
understand you would have given that to a customer who asked for 
Tycoon tea? : 

A. When I had the tea on sale I should give them that if they 
asked for it. 


Recross-examination : 


Q. Did you ever have a customer ask for Tycoon tea ? 
A. No, sir. 


167 WILLIAM H. Hamitton, a witness produced and sworn for 
and on the part of the complainant, testified as follows: 


Q. What is your name, age, residence, and occupation ? 

A. Name, William H. Hamilton; residence, city of Jackson ; oc- 
cupation, tea store; age, forty-nine. 

Q. How long have you been in business ? 

A. I have been in business here about seven years. 

Q. Are you acquainted with the various brands of tea which are 
sold in this market ? 

A. I am. 

Q. What extent of country is embraced in the retail trade in 
Jackson ? 

A. From twenty to twenty-five miles round. 

Q. * you know of a brand of tea called the Tycoon tea? 

A. I do. 
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How long have you known it? 
. I think it has been about four years. 
Have you dealt largely in that tea? 
. I have. 
Do you advertise it? 
. I do. 
To what extent? 
. Well, I advertise in two daily and two weekly papers and 
have a sign. 

Q. By what name do you advertise that tea? 

A. As Tycoon tea. 

Q. What kind of tea is it? 

A. It is an uncolored Japan tea, very fine in flavor and good 
strength. 

Q. Is it or is it not a popular brand of tea among consumers in a 
retail way! . 

A. It is very much so here. 

Q. By what name is this tea known among consumers ? 

A. Tycoon tea is what they ask for. 

A. Do consumers see the facing of the tea? 

A. Not particularly so; they are not where they can see it often. 

Q. Have you seen a facing other than that of Corbin, May and 
Co. used on so-called uncolored Japan tea sold by W. J. Gould and 
Co., of Detroit? 

A. I never saw the facing only as I saw it by Mr. McSkinin. 
He unrolled it and I saw the word Tycoon chop. He came in and 
said he could sell me Tycoon tea now. Well, I said that was all 
right, but I doubted it very much. He said in the morning he 
would show me the facing of the tea. In the morning he came in 
and showed me the facing. I said time would tell whether he had 
a right to sell itto meor not. He said there was no law that would 
prevent it. I said if there was not it was a mean man that would 
take the word Tycoon to build up a business on. That is all that 
was said at the time. 

What did you do after that—shortly after that? 

A. The next day I wrote a letter to Corbin, May and Co. that I 
had been offered the Tycoon chop. 

Q. What would be the effect upon the business of Corbin, 
168 May and Co. to have a tea similar to theirs in general ap- 
pearance sold under the name Tycoon by other parties to 
the retail trade—that is, to the retail dealers—in the same market 
where their tea is sold. ? 
8 I would consider it would injure my trade very much; also 
eirs. 

Q. Tell us how these teas which you sell are exposed in your store. 

A. I have boxes with all grades of teas in and cards on each box. 
The Tycoon teas have a card on each box and the me The con- 
sumers come in and point out the tea they want—the Tycoon tea— 
of which we sell probably four times as much as of all others. 

Q. About how much does your business in Tycoon tea amount to 
annually ? | 
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A. From the first of July last to the first of January, I think, 
there was ninety-three chests, which would average seventy pounds 
and average about twenty-eight to thirty cents to the — the 
whole business amounting in round numbers to about eighteen hun- 
dred dollars. i 

Q. That is about the amount you have purchased from Corbin, 
May and Co.? 

A. Yes. ; 

Q. Then I understand you that the annual business in this Ty- 
coon tea would average in the neighborhood of about thirty-six hun- 
dred dollars? 

A. Of course it is increasing all the time, but that would be a fair 
9 for the past; you might say three thousand. 

Q. What is your understanding as to the Tycoon tea being dif- 
ferent with regard to its manufacture from the other Japan teas sold 
in the market ? 

A. It may have the appearance of the other teas, but, in my opin- 
ion, it is a much purer tea than the other and finer in flavor. 

Q. Do you know whether or not it has been largely advertised by 
Corbin, May and Co. to consumers and dealers? 

— Only that I have noticed it in Chicago papers and such as 
those. 

Q. I understand you to say it is perceptibly growing in favor in 
the market among consumers ? 

A. It is very much so. i 

Q. To what do you attribute the increase in its popularity ? 

A. In the quality and price. It is a better tea for the money than 
any other I can get hold of. 

N Have you ever heard of any other Japan tea than that of Cor- 
bin, May and Co.’s being sold under the name Tycoon except that 
of these defendants ? 

A. I never have. 


Cross-examination : 


Q. How many grades of this Tycoon tea do you carry ? 
A. Three. 
Q. What is the cost price to you of tliose grades? 
A. They run twenty-one, twenty-eight, and thirty-two. 
169 Q. What other Japan teas do you deal in ? 
A. All grades. 
Q. Did you examine or draw the so-called Tycoon chop that Mc- 
Skinin was selling? 
A. I did not see the tea, so I do not know as to the relative merits 
of the Tycoon tea and the so-called Tycoon chop. 
Q. You say you know Mr. Walter J. Gould, of Detroit? 
A. I have purchased goods from him and know him by reputa- 
tion. 
Q. You sold him one pound of the Tycoon tea, did you not? 
A. Yes, sir. 
Q. Which one of your Tycoons was that? 
A. That was a medium ; one we sell for fifty cents. 
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Redirect: 

Q. On your direct examination you stated that you had seen the 
advertisements of the Tycoon tea in the Chicago papers. Is that the 
extent of the advertising which you have any knowledge of regard- 
ing these Tycoon teas ? 

A. Corbin, May and Co. have sent me a great deal of advertising 
matter, which I have distributed about through the country, more 
tor less, and also a very large banner showing the manufacture of 
those teas. 

Q. They have invariably represented these teas to be pure teas of 
a particular manufacture, have they not? 

N A. Particularly the mode of firing the tea that gives them the 
avor. 


170 Georce W. SHEKELL, a witness produced and sworn for 
and on the part of the complainant, testified as fullows: 


Q. State name, age, residence, occupation. 

A. Age, thirty-two; hardware clerk ; residence, Battle Creek. 

Q. Do you know a firm of two merchants in Battle Creek by the 
name of Molton and Stanley ? 

A. I do. 

Did you purchase any tea from them in September or October 
of 1885? 

I did. 

What did you ask for? 

I asked for Tycoon tea. 
What did you get? 

. I got Tycoon A se 
How much did you buy? 
One chest. 

Q. Do you know what became of that chest of tea ? 

A. I could not say; I know where I delivered it to. It was sent 
to Detroit, to the United States court. 

At whose request did you purchase the tea? | 

A. At Mr. Raymond’s. 

Q. You made an affidavit the day on which this tea was pur- 
— 375 you, did you not, setting forth the circumstances? 

A. I did. 

Q. Did you ever see a tea facing of Corbin, May and Co. of the 
Tycoon tea? 

A. I did; at Raymond’s tea store. 

Q Do fou remember the charactor of the facing on the Tycoon 
ten 5 

A. It was very similar to the Tycoon tea facing, except the word 
chop was added. 

Q. Would a casual observer or purchaser be likely to be deceived 
into yp the tea marked Tycoon chop which you have 
described, as and for the tea marked Tycoon, which you have 
described ? 

A. Well, I could not say, only as to myself. It would be very dif- 
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— for me to distinguish the difference, unless I examined it very 
closely. 

Q. Don’t you think that would be the case with an ordinary 
person ? 

A. Yes, sir; I do. 

Q. Do you know whether or not the Tycoon tea sold by Corbin, 
May and Co. is popular in the market ? 

A. I do not, only asit is advertised by Mr. Raymond, who adver- 
tises it very largely. 


Cross-examination : 


5 It — Mr. Raymond, of Battle Creek, who asked you to get 
this tea 

A. Yes, sir; a gentleman who deals in tea in Battle Creek. 

Q. Are you a customer of Mr. Raymond’s? 

A. Not particularly ; no, sir; no more than anybody else. 

Q. You do not know the relative merits of the two teas from your 
own experience ? ) 

A. Ido not; I do not drink tea myself. 


171 ALLEN RaAymonD, a witness produced and sworn, testified 
as follows: 


Iam twenty-eight years of age; occupation, grocer ; residence, 
Battle Creek. 

Q. * you deal in Tycoon tea of Corbin, May & Co.? 

A. I do. ' 

Q. How long have you so dealt in it? 

A. Three years. 

Q. What kind of tea is it? 

A. It is an uncolored Japan tea. 

Q. Does it differ from the ordinary Japan tea of commerce in any 
respect ; and, if so, what, if you know ? 

A. In appearance it differs from any other teas we handle, and 
in drinking qualities we like it better than any of the Japan teas. 

Q. Has it the reputation in the market among consumers of 
being different from that ordinarily sold? 

A. I can’t say, only as to the satisfaction the tea gives as com- 
pared with other teas. It gives my trade better satisfaction than 
any other Japan teas I have ever handled. 

Q. Has this tea been largely advertised ? 

A. I have advertised it extensively in my business, making a 
leader of the Tycoon tea. 

Q. Does any other dealer in Battle Ceek sell the Tycoon tea ? 

A. I have seen packages at Leon and Jennings. I do not know 


‘whether they deal in it or not. I have never heard of it through 


any of my customers. 
. They are customers of Corbin, May and Co., are they not? 
A. I presume the same stamp is on their chests as on mine. 
Q. By what name do consumers call for this tea? 
A. Always Tycoon. 
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Q. Do the consumers see the facings upon the chests, and in select- 
ing tea are they controlled in any way by the character of the facing? 

A. We empty all of our chests into boxes of our own, and have 
tin boxes on the counters which are labeled. 

Q. So far as the facing is concerned, it would be an easy matter 
to deceive a customer into purchasing a different Japan tea under 
the name of Tycoon, would it not? 

A. It could be done once; in fact, I have purchased-tea once or 
twice to take the place of Tycoon at a less price. They were guar- 
anteed to me to be as good, but they did not give satisfaction. I 
had to 0 back to the Tycoon. 

Q. What would be the effect upon Corbin, May and Co. “s busi- 
ness in Tycoon teas to have some one else sell a tea resembling 
theirs in general appearance under the name Tycoon? 

A. In my judgment, it would curtail the sale of Corbin and Co.’s 
Tycoon tea. This Tycoon chop was advertised by Molton and 
Stanley, and it interfered with our trade in Tycoon tea. 

105 ‘Your customers were deceived into purchasing the tea of 
them! 

A. They bought the Tycoon chop for less price under the im- 
pression that it was Tycoon tea, and it did not give satisfac- 

tion. 
172 2 — you know the Mr. McSkinin who has been referred 
to here 

A. I do. He was Gould’s traveling agent. Some time last summer 
or in the early part of the fall he came to me and showed me a facing 
for a tea chest with the words Tycoon chop, and told me that they 
were going to handle it and could sell it for less than Corbin, Ma 
& Co. did. I told him I had bought teas outside of Corbin, May 
Co. to take the 1 we of Tycoon teas, but did not pro to do so 
again. He said they could not get a trade-mark on their word Ty- 
coon ; he also said they were going to run these teas against the 
Tycoon. AfterI had this conversation with McSkinin I saw twenty 
or more half chests of tea at Molton and Stanlie’s labeled Tycoon 
chop, and notified Corbin, May & Co. of that fact. I wrote them 


two or three letters — this mutter. 
) 


Q. Is it not true that you had your conversation with McSkinin 
some time prior to seeing the boxes of tea in front of Molton and 
Stanlie’s ? 

A. It was. He firet showed me the facing and said he had them 
coming; then afterwards told me the tea was there and wanted to 
sell them, and it was some time after this that I wrote to Corbin, 
May & Co. about the matter. 

Q. Do you remember whether he was enthusiastic or otherwise 
about the matter? 

A. He seemed to feel good-natured, and said he had something to 
buck against the Tycoon now. 


Cross-examination : 


Q. You say you have sold other teas as Tycoon teas and they failed 
to give satisfaction ? 
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A 
Q 
A 
Q 
A 
Q 
A 


Ves, sir. 
. Did other firms in Battle Creek sell Tycoon teas ? 
. I have seen Tycoon teas at Leon and Jennings’. 
How many grades of this Tycoon tea do you sell? 
. Four different kinds. 
. What do they cost you ? a 
. I can’t give you the exact cost of them—about twenty, thirty, 
and thirty-five cents per pound. The twenty-cent tea is a dust, and 
we have another one costing twenty cents called Tycoon nibs. 
Q. Did you get the price on this so-called Tycoon chop from 
McSkinin ? 
A. I did not. 
— Did you at that time see a sample of the so-called Tycoon 
chop? 3 
AL I do not think he exhibited a sample of it to me. 


173 WILLIAM GAMBLE, a witness produced and sworn for and 
on the part of the complainant, testified as follows: 


Q. State name, age, residence, and occupation. 

A. Name, William M. Gamble; thirty-seven years of age; sales- 
man for Corbin, May and Co., of Chicago; and reside in Chicago 
when at home. 

Q. a long have you been a traveling salesman for Corbin, May 
and Co.? 

A. For six years, and previous to that time I had been a retail 
dealer in that — for seven or eight years. 

Q. In your experience in —— of dealing in teas did you 
ever see or hear of a Japan tea sold under the name of Tycoon or 
having the word Tycoon prominently on the face of it, except that 
of Ingram, Corbin and May and Corbin, May and Co.? 

A. No, sir. 

Q. Over what territory have you traveled in your business ? 

A. Part of Ohio, all of Michigan, Southern Minnesota, Kansas, 
Nebraska, and Missouri. 

Q. You visit all the principal cities and towns of Michigan, do you 
not, and are acquainted with the various brands of Japan teas which 
are sold in the markets, are you not? 

A. I am. 

Q. Is the brand Tycoon a well-known and popular brand in the 
market? 

A. It is. 

Q. How extensively is it sold in the city and towns of Mich. ? 

A. We have in the neighborhood of one hundred and fifty towns 
in the State of Michigan where that tea is sold. 

Q. What are the names of some of the recognized brands of tea 
which are sold in the market? 

A. The Tycoon, Mikado, Perfection, Can tea, Premium, Favor- 
ite, Mayflower, and a number of others. 

Q. Are those names which you have given trade-marks of the 
particular teas sold under them ? 


" . 
44 


WALTER J. GOULD RT AL., 4c. 133 


A. Makaddo is used as a trade-mark ; the others are used indis- 


criminately. 


Q. Has the Tycoon tea been extensively advertised by Corbin, 
May and Co. and their customers ? 

A. It has. 

Q. What claim, if any, has been made as regards the Tycoon 
differing from other Japan teas ? 

A. It is better prepared and strictly pure. 

Q. Has that come to be well recognized by dealers and consumers 
as a fact? 

A. It has. 

Q. What would be the effect upon the trade of Corbin, May and 
Co. to have a tea similar in general appearance to the Tycoon tea 
put upon the market by other — under the name Tycoon, or a 
— similar to Tycoon, or Tycoon in connection with the word 
chop? 

A. It would be very damaging. In the first place, we have given 

exclusive sale in many towns, furnished advertising matter 
174 in the way of printed circulars, explaining the difference and 

superiority of the Tycoon tea over other Japans. Our custom- 
ers have also advertised them in their papers and by other means 
for several years. The effect of others selling something similar 
under the name of Tycoon or Tycoon cliop would, of course, be det- 
rimental to the retail dealer, as well as to Corbin, May and Co. It 
has also been drawn and given away at different fairs in Michigan, 
at expense of both the retailer and Corbin, May and Co.; also sam- 
ples distributed. 

Q. Do you understand that the Tycoon in its various grades differs 
as to tlie mode of manufacture and the results obtained on account 
of its peculiar manufacture from the other uncolored Japan teas 
which are sold in the market? 

A. Ido. Itisahigher-fired tea than ordinarily used; also strictly 
pure, where many so called uncolored teas are not. 

Q. Have you heard from your customers throughout Michigan of 
tea having been offered by W. J. Gould and Co., of Detroit, under 
the name Tycoon chop? 

A. I have. 

Q. How extensively have Gould and Co. offered the Tycoon chop 
for sale? 

A. I have heard of it in a number of cases in different sections of 
the State as having been offered to our customers. 

Q. What have the customers told you with regard to such offers 
of Gould and Co.? 

A. The first case 1 met it was at Quincey. When I went there in 
August our customer told ine that he had been offered by W. J. 
Gould and Co.’s traveling man Tycoon tea, and the chest facing 
was shown him bearing the brand Tycoon chop. He told Gould’s 
man that it was small business for a wholesale house to try and steal 
the reputation of another. They were offered on the Lake Shore 
road by Gould and Co., Michigan Central, and the Detroit, Lansing, 
and Northern ; at the various towns on the line of these roads. 
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A. Yes, sir. 

Q. Did other firms in Battle Creek sell Tycoon teas? 

A. I have seen Tycoon teas at Leon and Jennings’. 

Q. How many grades of this Tycoon tea do you sell? 

A. Four different kinds. 

Q. What do they cost you ? ä . 

A. I can’t give you the exact cost of them—about twenty, thirty, 


and thirty-five cents per pound. The twenty-cent tea is a dust, and 
we have another one costing twenty cents called Tycoon nibs. 

Q. Did you get the price on this so-called Tycoon chop from 
McSkinin ? 

A. I did not. 


— Did you at that time see a sample of the so-called Tycoon 
chop? 


A. I do not think he exhibited a sample of it to me. 


173 WILLIAM GAMBLE, a witness produced and sworn for and 
on the part of the complainant, testified as follows: 


Q. State name, age, residence, and occupation. 

A. Name, William M. Gamble; thirty-seven years of age; sales- 
man for Corbin, May and Co., of Chicago; and reside in Chicago 
when at home. 


Q. How long have you been a traveling salesman for Corbin, May 
and Co.? 


A. For six years, and previous to that time I had been a retail 
dealer in that — for seven or eight years. 

Q. In your experience in the business of dealing in teas did you 
ever see or hear of a Japan tea sold under the name of Tycoon or 
having the word Tycoon prominently on the face of it, except that 
of Ingram, Corbin and May and Corbin, May and Co.? 

A. No, sir. 

Q. Over what territory have — traveled in your business? 

A. Part of Ohio, all of Michigan, Southern Minnesota, Kansas, 
Nebraska, and Missouri. 

Q. You visit all the principal cities and towns of Michigan, do you 


not, and are acquainted with the various brands of Japan teas which 
are sold in the markets, are you not? 

A. Iam. 

Q. Is the brand Tycoon a well-known and popular brand in the 
market? 

A. It is. 


Q. How extensively is it sold in the city and towns of Mich. ? 
A. We have in the neighborhood of one hundred and fifty towns 
in the State of Michigan where that tea is sold. 


Q. What are the names of some of the recognized brands of tea 
which are sold in the market? 

A. The Tycoon, Mikado, Perfection, Can tea, Premium, Favor- 
ite, Mayflower, and a number of others. 

Q. Are those names which you have 


iven trade-1 
particular teas sold under them ? 2 e- marks of the 
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A. Makaddo is used as a trade-mark ; the others are used indis- 
criminately. 

Q. Has the Tycoon tea been extensively advertised by Corbin, 
May and Co. and their customers ? 

A. It has. 

Q. What claim, if any, has been made as regards the Tycoon 
differing from other Japan teas ? 

A. It is better prepared and strictly pure. 

Q. Has that come to be well recognized by dealers and consumers 
as a fact? 

A. It has. 

Q. What would be the effect upon the trade of Corbin, May and 
Co. to have a tea similar in general appearance to the Tycoon tea 
put upon the market by other parties under the name Tycoon, or a 
— similar to Tycoon, or Tycoon in connection with the word 
chop? 

A. It would be very damaging. In the first place, we have given 

exclusive sale in many towns, furnished advertising matter 
174 in the way of printed circulars, explaining the difference and 

superiority of the Tycoon tea over other Japans. Our custom- 
ers have also advertised them in their papers and by other means 
for several years. The effect of others selling something similar 
under the name of Tycoon or Tycoon chop would, of course, be det- 
rimental to the retail dealer, as well as to Corbin, May and Co. It 
has also been drawn and given away at different fairs in Michigan, 
at expense of both the retailer and Corbin, May and Co.; also sam- 
ples distributed. 

Q. Do you understand that the Tycoon in its various grades differs 
as to tle mode of manufacture and the results obtained on account 
of its peculiar manufacture from the other uncolored Japan teas 
which are sold in the market? 

A. Ido. It is a higher-fired tea than ordinarily used; also strictly 
pure, where many so called uncolored teas are not. 

Q. Have you heard from your customers throughout Michigan of 
tea having been offered by W. J. Gould and Co., of Detroit, under 
the name Tycoon chop? 

A. I have. 

Q. How extensively have Gould and Co. offered the Tycoon chop 
for sale? 

A. I have heard of it in a number of cases in different sections of 
the State as having been offered to our customers. 

Q. What have the customers told you with regard to such offers 
of Gould and Co.? 

A. The first case 1 met it was at Quincey. When I went there in 
August our customer told ine that he had been offered by W. J. 
Gould and Co.’s traveling man Tycoon tea, and the chest facing 
was shown him bearing the brand Tycoon chop. He told Gould’s 
man that it was small business for a wholesale house to try and steal 
the reputation of another. They were offered on the Lake Shore 
road by Gould and Co., Michigan Central, and the Detroit, Lansing, 
and Northern ; at the various towns on the line of these roads. 
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Q. About how early last summer did Gould and Co. inform the 
trade that they would offer these teas? 

A. It was in July that I heard of it. 

Q. They had not then arrived ? 

A. No, sir. 

Q. Did you see advertisements of Gould and Co. notifying the 
public of a large importation of Tycoon chop teas? 

A. I did. I saw it in the Detroit Commercial. It was shown me 
by several parties. As to how large a circulation the 17 has, I do 
not know. Judging from the advertisements, I should suppose it 
was a leading paper, containing a number of advertisements of 
wholesale grocers. I sent a copy of the paper to Corbin, May and Co. 


175 Cross- examination: 


Have Lamb and Spensor, of Charlotte, and Moulton and Stan- 
ley, of Battle Creek, been customers of Corbin and May? 
A. Lamb and Spensor had one bill of Tycoon tea. This was 
about three years ago. Molton and Stanley never bought any goods 
of us that I am aware of. 
Q. You say you sell extensively in Michigan. Do you know what 
the aggregate of Michigan sales have been ? | 
A. Not exactly so, sir. 
Q. Do you sell in Detroit? 

A. No, sir. 
Lou are the only traveling man that sells in Michigan, are you 
not? 

A. Tam. 


Redirect: 
Q. Say whether Leon and Jennings, of Battle Creek, sell the Ty- 


coon tea of Corbin, May and Co. 
A. They do. They have been doing so about four years. 


176 United States Circuit Court for the Eastern District of Michi- 
gan. 


CaLvIN R. CorBIn et 1 


v8. 
WALTER J. GouLp et al. 


I, William S. Cobb, notary public and circuit court commissioner 
in and for the county of Jackson, State of Michigan, do hereby cer- 
tify that the foregoing depositions of Allen Raymond, George 
Shekell, Charles Lamb, William H. Hamilton, and William M. 
Gamble were taken before me, at my office, in the city of Jackson, 
county of Jackson, State of Michigan, on the tenth day of February, 
A. D. 1886, on the part of the above-named complainants; that said 
depositions were taken pursuant to the stipulation hereto annexed, 
and that the manner of taking the said depositions was as follows, 
to wit: The said witnesses were first sworn vy me to tell the truth, 
the whole truth, and nothing but the truth relating to the said 
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cause. They were then severally examined by counsel for com- 

lainants upon verbal interrogatories propounded to thei by counsel 
for said complainants, and that the said several interrogatories were, 
with the answer of the said witnesses to each of them severally, 
carefully written out by me; after which counsel for the said de- 
fendants cross-examined the said witnesses in like manner, and the 
said cross-examination was also carefully written out by me, and 
that the said parties hereto, by their respective attorneys, by a verbal 
stipulation, waived signatures to said deposition. I do further cer- 
tify that at the taking of said depositions George L. Hosmer, Esq., 
attorney for the defendants in said cause, attended before me and 
put such interrogatories to the said witnesses as he thought proper. 

W. S. COBB, 
Circuit Court Commissioner, Jackson County. 


177 United States Circuit Court for the Eastern District of Michi- 
gan. In Equity. 


CALVIN R. CorBIn ef 1 


vs. . 
WALTER J. GouLp et al. 


It is hereby stipulated that the testim̃ony of Allen Raymond and 
George Shekell, of Battle Creek; Charles Lamb, of Charlotte; and 
William H. Hamilton, of Jackson, in the State of Michigan, and 
such other witnesses as may be produced may be taken in the above- 
entitled cause before any notary public in Jackson, Michigan, be- 
ginning on the 10th day of February, 1886, and continued until 
completed, to be read in evidence at the trial thereof on the part of 
either of the parties to said cause. | 

P. L. SHUMAN, Complainanis’ Solicitor. 

DICKINSON, THURBER & HOSMER, 


Defendants’ Solicitors. 
Dated Chicago, February 6, 1886. 


Endorsed : 2974. United States circuit court for the eastern dis- 
trict of Michigan. In equity. Calvin R. Corbin et al. vs. Walter J. 
Gould et al. Bepositions of Allen Raymond, George Shekell, Charles 
Lamb, William H. Hamilton, and William M. Gamble, taken before 
W. 8. Cobb, circuit court commissioner, Jackson county, Mich., on 
the tenth day of February, A. D. 1886. Received and opened in 
open court and filed Feb’y 18, 1886. Walter S. Harsha, clerk. 


178 United States Circuit Court for the Eastern District of Michi- 
gan. In Equity. 
CALVINx R. CorBin ef a 


v8. 
WALTER J. Goutp et al. 


It is hereby stipulated that the testimony of Messrs. Smith, Baker, 
Morse, _ — other witnesses as may be presented may be taken 
18—131 b 
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before Edwin F. Corey, a commissioner of the United States, at No. 
54, Wall street, New York city, beginning on the 18th day of Feb- 
ruary, 1886, and continued until completed, said testimony to be 
read in evidence at the trial of the above-entitled cause on the part 
of either party thereto. 
° P. L. SHUMAN, Complainants’ Solicitor. 
DICKINSON, THURBER & HOSMER, 


Defendants’ Solicitors. 
Dated Chicago, February 6, 1886. 


179 Circuit Court of the United States for the Eastern District of 
Michigan. 


Catvin R. Corpin and Others, Complainants, 
against 
WALTER J. Goutp and Others, Defendants. 


Testimony of Richard B. Smith and William H. Morse, taken before 
Edwin B. Corey, notary public, at No. 54, Wall street, in the city 
of New York, on the 19th day of February, 1886, under the stipu- 
lation in this action, signed by the solicitors for the respective 
parties thereto, dated February 6th, 1886. 


By the terms of said stipulation said testimony is to be taken be- 
fore Edwin F. Corey, a United States com missioner; but it now appear- 
ing that Mr. Corey is not a United States commissioner, and Mr. 
Charles P. Crosby, appearing for the solicitors of defendants, con- 
sents that the testimony may be taken before Edwin F. Corey as 
notary public, instead of as United States commissioner, as men- 
tioned * set forth in said stipulation, which stipulation is hereto 
annexed. . 


RicHARD B. Smita, a witness called on behalf of the complain- 
ants, being duly sworn to tell the truth, the whole truth, and noth- 
ing but the truth, deposes and says as follows: 


Direct examination by Mr. SHuman: 


— aan steal What is your name, age, residence, and occu: 
tion 
a My name is Richard B. Smith; my age about 50, I think; my 
occupation is merchant; and my place of business at present is in 
New York; I have a house in Japan also. 
a Second interrogatory. State the cliaracter of your business in 
apan. 
* Commission business; teas ciiefly. 
Third interrogatory. Do you know the complainants in this case, 
Calvin R. Corbin and Horatio N. May ? 
A. I do. 
Fourth interrogatory. How long have you known them ? 
A. Several years. You mean — ? 


Fifth interrogatory. No, sir; in business ? 
A. In business I have known them about since 1879 or 1878; pos- 
sibly earlier than that; I have known them since 1878. 
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Sixth interrogatory. And what has been the nature of your busi- 
ness connection with them ? 
A. Acting as shipper for their teas in Japan. 
Seventh interrogatory. Do you not also fire teas in the course of 
manufacture in Japan for them? 
A. Yes, sir. 
Eighth interrogatory. What kind of teas do you fire for them ? 
A. Japan tea. 
Ninth interrogatory. When did you commence this busi- 
ness ? 
180 A. I think it was as long ago as 1878; possibly earlier than 
that. I do not remember the exact date, but anyhow 1878, I 
think, was about the time we began. 
Tenth interrogatory. Give a statement of the nature of your busi- 
ness with Corbin, May & Co. 
A. Well, we buy tea on order for Corbin, May & Co. 


It is now stipulated between Mr. Shuman, solicitor for the com- 
plainants, now present, and Mr. Crosby, acting for the solicitor for 
the defendants, said Crosby being now present, that all the testimony 
taken before the said Edwin F. Corey ~~ shall be considered as 
having been taken under objection by the solicitors for the defend- 
ants, said objection now being general, but with the same force and 
effect as if proper objections had been taken to each and every ques- 
tion asked by the solicitors for the complainants. | 


Eleventh interrogatory. How are these teas prepared for shipment 
to the United States? 

A. They are bought, in the first place, from the natives or native 
merchants and refired. | 

Twelfth interrogatory. If Corbin, May & Co. or Ingraham, Corbin 
& May have ever given you any specific instructions with regurd to 
the manner of preparing teas for them, you may state what such in- 
structions were in your own way. 

A. Yes, sir; they have always given us instructions in regard to a 
— of preparation — their tea, which instructions have always — ſol- 

owed. 

Thirteenth interrogatory. How long have you been in the tea- 
preparing business in Japan? 

A. The last time that I went to Japan was in 1878. 

Fourteenth interrogatory. That was when you established your 
house there? 

A. Nd; the house was established there a number of years pre- 
viously. 

Fifteenth interrogatory. That is what I mean. How long has 
your house been in that business there? 

A. Since 1868. 

Sixteenth interrogatory. Do you prepare the teas that are bought 
for Corbin, May & Co. and shipped to them in a different manner, 
according to the instructions given, than Japan teas are ordinarily 
prepared for shipment to the United States? f 

A. I do- that is, we follow their instructions in preparing their 
** , 
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Seventeenth interrogatory. Have Corbin, May & Co. adopted any 
— name by which the teas so prepared by you have been 

nown and called ? 

A. Any particular brand ? ; 

Eighteenth interrogatory. Any particular name or brand ? 

A. Well, I do not know that their teas have ever been called by 
any particular name. They have adopted a brand for their tea, whic 
they call the “Tycoon.” 

Nineteenth interrogatory. When did they adopt this name as the 
trade-mark or trade name of their teas, if you know ? 

A. I think at the very first, or, at any rate, very soon after their 

first shipment. I am not quite sure whether their first ship- 
181 ment was made as “Tycoon” tea or not. I am under the 
impression that it was. 

Twentieth interrogatory. That would be about the year 1878 or 
1879? 

A. In 1878, I think it is. 

Twenty-first interrogatory. Has the use of that name been cun- 
tinuous by Corbin, May & Co., as applied to teas so manufactured 
and shipped by you? 

A. It has. 

Twenty-second interrogatory. Do you know of any other teas 
which are prepared in the same way and manner for shipment to 
the United States? 

A. Similar teas are prepared and shipped to the United States. 

Twenty-third interrogatory. What do you know of any other teas 
that are prepared in the same way ? 

A. No, sir; not any prepared precisely the same way—that is, 
teas are not prepared in accordance with instructions such as we get 
from Corbin, May & Co. 

Twenty-fourth interrogatory. Now, do you know of any other teas 
which you ship from Japan, prepared in a similar way, which are 
called Tycoon” teas ? | 

A. I do not. 

Twenty-fifth interrogatory. About how many grades of “ Tycoon ” 


tea do Corbin, May & Co. make? 


A. Well, there are several grades. I could not state the number 
at the present time? 

Twenty-sixth interrogatory. What has been the practice with re- 
gard to the preparation of teas which are called “Tycoon” teas as 
to uniformity throughout the grades? 

A. Well, the endeavor has been to keep the different grades as 
near uniform as possible under instructions from Messrs. Corbin, 
May & Co.—that is, they order on standards of a previous season 
always, and their instructions are always to keep the teas fully up 
to that standard. 

Twenty-seventh interrogatory. You may describe these teas which 
are made by you for Corbin, May & Co., aud which are called “Ty- 
coon” teas, as tu their being adulterated, faced, or colored in any 


way. 
A. Well, there is no adulteration whatever. 


— 
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Twenty-eighth yoy om Is there any coloring matter or fuc- 
ing or anything of that kind put on them? 

A. None whatever. | 

Twenty-ninth interrogatory. And they are what may be called 
absolutely pure, uncolored Japan teas ? 

A. They are. 

Thirtieth interrogatory. Do you know of teas which are imported 
at San Francisco and upon which the name Tycoon has been 
used on the facing within the last five or six years, Mr. Smith? 

A. No, sir; I 90 not remember of any teas marked Tycoon 
teas in San Francisco. It is not impossible that “Tycoon” tea may 
have been shipped there, however, but I do not remember any. 

Thirty-first interrogatory. Do you remember whether Corbin, May 
& Co. have registered this name “Tycoon” and claimed it as a 

trade-mark / 
182 A. Well, yes; I do know it, so far as they told me so, and 
I have seen the certificate of registry. 

Thirty-second interrogatory. When was this fact brought to your 
notice first ? ' 

A. That they had registered it? 

Thirty-third interrogatory. Yes. 

A. I think it was in 1882; I would not be certain of the year 1882; 
I think it was, though; not later than 1883. 

Thirty-fourth interrogatory. Has that name been treated by you 
and respected as the exclusive trade-mark of Corbin, May & Co. 
since you were advised of its having been registered ? 

A. With their teas it has been, and I do not think we have ever 
shipped anv other “Tycoon” brand at all. I make that statement 
because there is a possibility of my having shipped some ‘Tycoun ” 
tea to San Francisco, but I do not think we have. 

Thirty-fifth interrogatory. If the word Tycoon has been used 
upon any Japan teas, were those teas manufactured in the same 
manner and would they be called identical with the teas of Corbin, 
May & Co. or not? 

A. No; they would not. Such teas are never shipped to San 
Francisco. 

Thirty-sixth interrogatory. Such teas as Corbin, May & Co. make, 
you mean? 

A. No, sir; they are never shipped there—not in my experience. 

Thirty-seventh interrogatory. In what respect do these teas differ 
from the ordinary Japan teas of commerce? 

A. Well, as I have stated, they are strictly pure tea. ‘ 

Thirty-eighth interrogatory. Well, is not the tea different in the 
mode of preparation as to which you refer? 

A. Yes, sir; the mode of preparation, and they are prepared in 
accordance with Mr. Corbin’s ideas as to what the tea should be. 
We follow his instructions. 

Thirty-ninth interrogatory. What general directions were given 
by Mr. Corbin at the time they adopted this name and style of 
manufacture of teas, Mr. Smith ? 

A. The instructions were to prepare their teas without any color- 
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ing or addition of any injurious matter, to have the teas pure. They 
wanted to create a demand for such teas—that is, a demand for pure 
teas—and in order to do that they required to use, as fur as possible, 
a uniform quality. 

Fortieth interrogatory. Had strictly colored Japan teas been gen- 
erally sold in the markets of the United States at the time these in- 
structions were first given by Mr. Corbin? 

A. No, sir; not generally. Undoubtedly some teas may have 
come here, but not as a general thing. 

Forty-first interrogatory. Is it not a fact that the — in the 
matter of preparing Japan teas at that time was to color them so as 
to have them resemble China teas as much as possible? 

A. Well, I think that was the original intention in colorin 
Japan teas, was to bring about a resemblance between them an 
China grades, which in the early stages of the Japan tea business 
were in demand and scarce. 3 

Forty-second interrogatory. Is it not a fact that Mr. Corbin, in 

his instructions to you from time to time, insisted on the 
183 manufacture of these teas to a uniform standard from year 
to year? 

A. Yes, sir; to make grades that they designated. For instance, 
it was their intention to have their teas uniform, grade by grade. 

Forty-third interrogatory. Did that involve, according to their in- 
structions, the making of a substantially different tea from that which 
was originally sold in the market ? ' 

A. Yes, sir. You are speaking now when they originated this 
business ? 

Forty-fourth interrogatory. Yes, sir. 

A. Yes, sir. 

Forty-fifth interrogatory. And has that been the understanding 
with regard to the manufacture of the “Tycoon” teas since that 
time? 

A. That it should be kept uniform as to quality ? 

Forty-sixth interrogatory. Yes. 

A. Yes, sir; it has been the understanding. 


Forty-seventh interrogatory. Do you know whether this “Tycoon” . 


tea has or has not become popular in the market, as sold by Corbin, 
May & Co.? 

A. Iso understand. I have every reason to believe it without 
my personal knowledge. 

Forty-eighth interrogatory. What is the anuual importation by 
Corbin, May & Co. in chests, say ? 

A. Well, I think the last year has been upwards of 6,000 pack- 
ages. I have forgotten the exact quantity. 

r interrogatory. About how many pounds to the pack- 
age? 

A. Well, they would average above 70 pounds, I think. 

Fiftieth interrogatory. And about what value would you say, in 
round dollars, fur the year? 

A. Well, it would require figuring. 
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Fifty-first interrogatory. Well, in round figures; over one hun- 
dred thousand dollars? 

A. Oh, yes, sir; over $100,000; certainly over. Well, between 
$100,000, $150,000—say between $130,000 and $140,000. 

Fifty-second interrogatory. Will you state to the court, from your 
knowledge of the business, whether it is usual in Japan, among 
tea makers or shippers, to use or select the brands or marks under 
which the teas are finally imported ? 

A. Well, it very frequently happens that such is the case; that 
shippers there, when it is left optional with them, providing the 
have no specific directions to the contrary, they adopt some mar 
of their own originally. 

Fifty-third interrogatory. Have you any knowledge of any per- 
sons doing business in the United States with Japan, other than 
Corbin, May & Co., having selected or ordered teas shipped under 
the name of “ Tycoon” to the United States? 3 

A. I have not, except in the matter of Gould, and that is only 
hearsay. I do not know it positively. You mean since Corbin, 
9 & Co. adopted this Tycoon brand ? 

ifty-fourth interrogatory. Yes. 
A. No, sir. 
184 Fiſty-fiſth interrogatory. Have you anv knowledge as to 
whether this word “Tycoon” was or was not a common 
brand in use in the United States prior to 1878? 

A. I have no positive knowledge in regard to that word. It is 
quite ible we ourselves may have shipped a Tycoon brand, 
but I don’t remember having done it, however. 

Fifty-sixth interrogatory. If you did was any point made of it in 
the way of using that mark upon any particular manufacture of 
ten? 

A. There is no impression on my memory to that effect. I do not 
remember tliat that was ever used with that intention. 

Fifth-seventh interrogatory. If such was the fact would you be 
likely to have it in your memory ? ae 

A. I should think so; yes, sir; undoubtedly. 

Fifty-eighth interrogatory. Are you acquainted with the names 
or the brands under which Japan teas are sold in the markets of 
the United States generally, Mr. Smith ? 

A. In ageneral way I am; yes, sir. 

Fifty-ninth interrogatory. Now, from your knowledge of the busi- 
ness, what would you say as to the existence of the word “ Tycoon ” 
_— tes since 1879 in the markets of the United States, say east 
of the Rocky Mountains? 

A. I do not remember a single package of it shipped under that 
2 that time— that is, I have no personal knowledge of any 
shipped. 


By Mr. Crossy : 


Sixtieth interrogatory. You mean shipped from Japan ? 
A. Shipped from Japan. 
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Cross-examined by Mr. Cro ny: 


First cross-interrogatory. Mr. Smith, will you kindly explain pre- 
cisely what is done to the teas that you ship to these complainants 
on your receiving them in New York and before you ship them to 
the complainants. | 
* = We do not receive them at all. They go direct to Corbin, May 

Second cross-interrogatory. They don’t pass through your hands ? 

A. No, sir; not here; not in this country. 

Third cross-interrogatory. In other words, packages come from 
Japan consigned to Corbin, May & Co.? 

A. Consigned under their letters of credit. 

Fourth cross-interrogatory. Consigned directly to them ? 

A. Not all directly to them ; it would depend upon the provisions 
of the letter of credit; they issue letters of credit in regard to these 
teas. 

Fifth cross-interrogatory. When the packages are shipped from 
Japan are they opened from the time — ey shipped from Japan 
until they are opened by Corbin, May & Co.? 
A. Not that I am aware of. 
185 Sixth cross-interrogatory. They are not opened by you ? 
A. No, sir; we have nothing more to do with them after 
they are placed on board ship at Japan. 

Seventh cross-interrogatory. Then, what is called preparing-or fix- 
ing these teas is done in Japan under instructions issued by you 
here? 

A. Under instructions issued by Corbin, May & Co. in Chicago to 
us in Japan. They send us our orders direct to Japan. 

Eighth cross-interrogatory. You have a house in Japan? 

A. Yes, sir; we have a house in Japan. 

Ninth cross-interrogatory. And whatever preparation is done is 
done by directions from Corbin, May & Co.? 

A. Yes, sir; to Smith, Baker & Co., in Japan. 

Tenth crosseinterrogatory. According to your best knowledge or 


recollection, about how many houses are there in the city of New | 


York engaged in the importing of teas? 

A. I could not say; there are a great many of them now. 

Eleventh cross-interrogatory. There are a great many of them 
now? | 

A. Yes, sir. 

Twelfth cross-interrogatory. And there are a great many houses 
in the West which import directly ? 

A. Yes, sir; teas are imported all over the country. 

Thirteenth cross-interrogatory. Teas are imported in San Fran- 
cisco and Chicago? . 

A. Yes, sir. 

Fourteenth cross-interrogatory. And in Detroit? 

A. Yes, sir; and various other n in the country. 

Fifteenth eross - interrogatory. Now, have you any personal knowl- 


edge as to the directions given by the complainants to your house 
in Japan? 
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A. I have. 

Sixteenth cross-interrogatory. Anything more than their general 
instructions? 

A. Well, instructions which always accompany their orders for 
teas. 

Seventeenth cross-interrogatory. Which are the most valuable, | 
Mr. — as a general proposition —the Jupan teas or the China 
teas 0 
A. It depends upon the grade entirely. 

Eighteenth cross-interrogatory. The Ja n teas are just as good 
as China teas if they are as far up in grade? 

—. Yes, sir. 

Nineteenth cross-interrogatory. When did you first hear of the 
word“ Tycoon as applied to teas as a brand or trade-mark ? 

A. I do not remember any prior to our shipment to Corbin, May 
& Co.; but it is quite possible that we may ourselves have used 
that brand for shipment to San Francisco, but I have no record 
here whether we have or not. 

Twentieth cross-interrogatory. Have you ever heard of the use of 
that word among tea merchants since the shipments to Corbin, May 
& Co. commenced ? ? 

A. I have not, except in the case of Gould, which I have only 
heard of. 


186 WILLIAM H. Morse, called on behalf of the complainants, 
and being duly sworn to tell the truth, the whole truth, and 
nothing but the truth, deposes and says as follows: 


Direct examination by Mr. Snuman: 


— ——e What is your name, age, residence, and oceu - 
pation? | 

A. My name is William H. Morse; 1 have a business in Japan 
and an agency in New York; my age is 46. 

Second interrogatory. You are the resident member of the house 
of Smith, Baker & Co. in Japan ? 

A. Yes, sir. 

Third interrogatory. At what city ? 

A. Well, my office is in New York and I live in Tarrytown. 

Fourth interrogatory. What I meant was whether your residence 
is in Japan ? 

A. I have lived in Japan 25 years, off and on. 

Fifth interrogatory. Did you live in Japan at the time this word 
“Tycoon ” was adopted by Corbin, May & Co. for use upon their 
teas ? 

A. No,sir; I was away from Japan at that time, travelling through 
India and Europe, but I know of the fact of the shipment being 
made to them and of their adopting that brand. I left Japan at the 
end of 1878, as near as my recollection now serves me, and that I 
was living at Kobe. We bene two houses in Japan—one at Yoka- 
hama and one at Kobe. It might have been at the end of 1877 or 
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the beginning of 1878, I am not quite sure, when we first com- 
menced to do business with them. 

Sixth interrogatory. Has it been the practice of your house in 
Japan to buy the tea in the natural leaf under orders specially for 
this house of Corbin, May & Co.? ä 

A. Yes, sir. : 

Seventh interrogatory. Will you state what has been the general 


practice, under their instructions, in regard to preparing their teas 


so as to be different from the ordinary Japan teas of commerce ? 

A. In the first place, they never wanted any colors used on their 
teas and required us to prepare them as they specially directed, and 
we have always followed their directions. 

Eighth interrogatory. The growth of the business of sending un- 
colored Japan teas to the United States has been steady, has it not, 
since 1878 and 1879—there has been a steady increase in that busi- 
ness ? 

A. Well, there was a time in Japan, in the early days, when the 
first shipments were made, in 1860, and after that, when there was 
not any coloring matter used, but they were fired in a very crude and 
rough way, and they were shipped to England, and then came over to 
America. The Japan teas more closely resemble the ‘“ Moyune” 
teas, and that was what made them first generally popular in the 
United States—because they were cheaper than the China teas—and 

they went into general consumption; and after awhile a 
187 reat proportion of the teas were colored, as they are to this 

— eer with coloring matter. Then people got to talk- 
ing about the objection to any foreign substance being put on the 
teas, and so Mr. Corbin wanted a pure article and he got it. 

Ninth interrogatory. It was a new departure for them in the 
business at that time ? 

A. Yes, sir; exactly. 

Tenth interrogatory. Have their importations increased from year 
to year in that business? 

A. I think there has been an increase. 

Eleventh interrogatory. Do you know whether those teas have the 
reputation of being popular in the market? 

A. I think, from what I hear, that they are. 

Twelfth interrogatory. In what respect do they differ from the 
ordinary teas as to the “firing”—I mean as to degree or grade of 
“ 9 or whatever term you use in that connection? 

A. Well, you know all teas are manipulated in a different man- 
ner. All people do not think alike on the preparation of teas. 

Thirteenth interrogatory. What do you mean by the word “ firing” 
in the business? 

A. Why, the teas are put in a pan over a charcoal fire and stirred 
with the hand. 

‘ourteenth interrogatory. That is part of the process of manu- 
facture of the teas for commerce? 

A. Precisely. 

Fifteenth interrogatory. Now, what is your knowledge as to the 
“Tycoon” teas of Corbin, May & Co. having retained, during the 
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years from 1879 up to the present time, a uniform style of manu- 
facture? 

A. My knowledge of that is that they adopted certain standards 
which we have always followed. 

Sixteenth interrogatory. They have remained the same during 
these years? 

A. Yes, sir. 

Seventeenth interrogatory. So that the teas which they now im- 
port are substantially the teas which they originally ordered ? 

A. Precisely. 

Eighteenth interrogatory. Have you any knowledge of the word 
“Tycoon” being used as a trade-mark 4 anybody else than by 
Corbin, May & Co. upon Japan teas? 

A. I have not, except in this case of Mr. Gould. 

Nineteenth interrogatory. If that name were a common name 
upon Japan teas would you or would you not know it? 

A. I should have been likely to have heard it in my travels about. 

Twentieth interrogatory. Do you know whether any teas prepared 
in the same way as Corbin, May & Co.’s teas are prepared by you are 
=e at the port of San Francisco under the same name? 

I do not, and don’t think there are any. 

Twenty-first interrogatory. You don’t think there are any? 

A. No; I do not. 

Twenty-second interrogatory. Tnis kind of teas are not such as 

are ordinarily sold in the San Francisco market, are they? 
188 A. In the San Francisco market the teas are very different, 
as a general rule, than those used here. 

Twenty-third interrogatory. And the teas themselves are gen- 
erally different? 

A. The natural-leaf tea is, of course, the same in Japan and all 
over, but they take a lower grade of teas there, and they are ma- 
nipulated very different. 7 

wenty-fourth interrogatory. What I meant was this, Mr. Morse, 
that the teas as they are finally prepared for the customers differ 
from the teas used in the Eastern market ? 

A. Yes, sir; you might say that the teas this side of the Rocky 
Mountains are different. 


Signatures of both witnesses waived. 
‘ 0 
189 Uwnitep States or AMERICA, 
„ State of New York, City and County of New York: 


I, Edwin F. Corey, a ‘notary public of the State of New York, 
duly commissioned and qualified, and residing in the city of New 
York, do hereby certify that, on the — af the date hereof, before 
me appeared Richard B Smith and William H. Morse, who, having 
been by me severally and duly sworn to testify to the truth, the whole 
truth, and nothing but the truth, so far as they should be interro- 

ted, in the aforesaid matter, gave the depositions hereinbefore set 
orth. 

The foregoing testimony was taken pursuant to the stipulation 
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hereto attached, dated Chicago, February 6th, 1886, between P. L. 
Shuman and Dickinson, Thurber & Hosmer, and the agreement be- 
tween Mr. Shuman and Charles P. Crosby aforesaid. 

It was taken at my office, No. 54 Wall St., in the city and count 
of New York, beginning on the 18th day of February and conclud- 
ing on the 19th day of February, 1886. 

n witness whereof I have hereunto set my hand and affixed my 
official seal the day and year last aforesaid. 
EDWIN F. COREY, _ 
[SHAL. | Notary Public. 


And I further certify that the fee for taking said depositions, in- 
cluding the fees of the stenographer, $33.00, has been paid to me by 


P. L. Shuman, Esq., counsel for complainant, and that the same is 


just and reasonable. 
EDWIN F. COREY, 
Notary Public. 


190 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. 


Cavin R. Corin et al., mee, 
V0 
WALTER J. GouLp et al., Defendants. 


STATE OF ILLINOIS, | * 
Cook County, 


Be it remembered that on this 6th day of February, A. D. 1886, 
personally appeared before me, James Hewitt, a notary public in 
and for the county of Cook and State of Illinois, Winslow Wright 
to testify on the part of the defendants in the above-entitled cause. 

And the said Winslow Wright, being first duly sworn to testify 
the truth, the whole truth, and nothing but the truth in the cause 
aforesaid, did depose and say as follows, to wit: 


191 Circuit Court of the United States for the Eastern District of 
Michigan. 


Catvin R. Corin et al., Complainants, \ 


vs. 
WALTER J. Goulp et al., Defendants. 


It is hereby stipulated that the testimony of Winslow Wright 
may be taken on behalf of the defendants at the office of P. I. 
Shuman, Chicago, Illinois, on the sixth day of February, A. D. 1886, 
at 3.30 in the afternoon, and may be read in evidence in the cause 
on behalf of said defendants. , 

Feb. 6, 1886. 


P. L. SHUMAN, 
Comp. Solicitor. 
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WINsLow Waiacut, produced as a witness on behalf of the de- 
fendants, being first duly sworn, was examined in chief by Mr. 
Hosmer, and testified as follows: 


Q. State, if you pleuse, your name, age, residence, and occupa- 
tion. 

A. Winslow Wright; residence, Chicago; age, forty; occupation, 
tea salesman. 

Q. State, if you please, how long yon have been in the tea busi- 
ness. 

A. Since 1865. 

Q. State if you ever heard the word “Tycoon” as applied to a 
brand of tea; if so, under what circumstances. 

‘ = — in answering that question, may I answer it a little bit 
ully 

Q. Yes. 

A. That is to say, I have sold teas with the name “ Tycoon” on 
them; I sold them in Detroit and sold them in Milwaukee and sold 
them in Chicago. 

Q. When? 

A. Well, in what we call the tea season of 1871-2; our seasons 
don’t run from January to January. 

Q. I suppose, then, you sold to the jobbers ? 

A. Yes, sir. | 

Q. And they were distributed over those States by the jobbers to 
the retailers? 

A. Well, we sold them to jobbers in Detroit, and we have sold 
them in Milwaukee, and we have sold them in Chicago, and I sup- 
pose they distributed them. : 

Q. Did you sell that brand or name of tea in other States? 

A. That I could not say; but those were my own personal sales. 

Q. Did you sell as principal or agent? 

A. As agent. 
192 Q. By whom were you employed at that time? 
A. Ezra Wheeler & Company, of New York. 

Q. And this word Tycoon was upon the facing of the ten? 

A. It was upon the facing as we sold them from here. We had 
a distributing point from here. 


Cross-examination waived. 
Signature of the witness waived by agreement of counsel. 
wp 


SraTE OF ILLINOIS, 15 f 
Cook County, : 


I, James Hewitt, a notary public in and for the county of Cook, 
State of Illinois, do hereby certify that on the 6th day of February, 
A. D. 1886, by agreement of counsel, per stipulation hereto an- 
nexed, personally appeared before me, at the office of P. L. Shuman, 
Esq., Chicago, Illinois, Winslow Wright to testify on the behalf of 
the defendants in a certain eause now pending in the circuit court 
of the United States for the eastern district of Michigan, wherein 
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Calvin R. Corbin et al. are complainants and Walter J. Gould a al. 
defendants. 

And I dohereby further certify that the aforesaid witness was first 
duly sworn to testify the truth in relation to the matter in contro- 
versy in the cause aforesaid as far as he should be interrogated, 
and that the testimony of said witness was reduced by me to writ- 
ing aud the signature of the witness thereto was waived by agrec- 
ment of counsel. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 8th day of February, 1886. 

JAMES HEWITT, 
[SEAL. ] Notary Public. 


Endorsed : 2974. In re Calvin R. Corbin ef al. vs. Walter J. 
Gould et al. Deposition of Winslow Wright. Received by muil. 
Opened in open court Feb’y 9, 1886. Walter S. Harsha, clerk. 


Notice of receipt hereof by clerk accepted. 
DICKINSON, THURBER & HOSMER, 
Def is Sol’rs. 


193 Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Cavin R. Corsin et al., e, 
v8. 
WALTER J. Goulp et al., Defendants. 


It is hereby stipulated by and between tlie parties to the above- 
entitled cause, by their respective counsel, that the evidence of such 
of defendants’ witnesses as may be produced before Herschel 
Whitaker, a U. S. commissioner, on the 27th day of February, 1886, 
may be taken by him, and that their depositions so taken may be 
read upon the hearing of said cause with the same force and effect 
— though taken upon due notice before an examiner appointed by 
the court. 


It is further stipulated that the signing of the depositions by the 
witnesses shall be wui ved. 
P. L. SHUMAN, Compl’ts’ Solicitor. 
DICKINSON, THURBER AND HOSMER, 
Def is Sol’rs. 


— * Mr. — L. Shuman, solicitor for complainants ; 
Mr. George S. Hosmer, solicitor for defendants. 


194 CHARLES M. GarRISON, a witness produced on behalf of 
the defendants, being first duly sworn, testified as follows : 
Examined by Mr. Hosmer: 


Q. You have been, I believe, in the grocery business ? 
A. Yes, sir. 
Q. For how many years in your life? 
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A. In the neighborhood of twenty-five. 

Q. How old are you at present? 

A. I am 48. 

Q. And I sup you are as familiar as a wholesale grocer would 
be with teas — 2 this section of the country? 

A. Yes, sir. 

Q. What has been your residence during this time? 

A. All the time in the city of Detroit, Michigan. 

Q. State what, if any, knowledge you have with reference to the 
word “ Tycoon as applied to teas and Japan teas. 

A. It isa name that has been commonly used on Japan teas ever 
since I can remember—a very few years after they first appeared in 
this country. | 

Q. How far back can you say ? 

A. I should say for twenty years back. 

Q. I suppose you were in the grocery business at that time— 
eo ago? 

A. Yes, sir. 

Q. What was the name “ Tycoon,” as applied to teas and Japan 
teas, as to being a common term at that time? 

A. It was not what you might call a common term as long ago as 
that, because the first Japan teas imported were a kind of non- 
descript tea in this country. Afterwards, in getting different grades, 
they began to classify them and give them these distinctive names: 
Spring Packings, Silver Leaf, and Tycoon, and fancy names of that 
description. 

Q. Tlien you yourself sold these Tycoon teas? 

A. Yes, sir; I had facings made for them. 

Q. How long ago was that? 

A. That was in 1870. 

Q. And the term was a common term for those teas at that time? 

A. Yes, sir. 

Where did you obtain your teas ? 

A. I purch them of that name in New York, and also in San 
Francisco and Boston. 


Cross-examination — Mr. SHumMaNn: 


Q. From whom did you purchase your teas in Boston with this 
name “Tycoon” upon them? 
A. It would be hard to designate. I purchased a good many teas 
of israel, Nash & Co. 
Q. Are you certain you got any from Israel, Nash & Co. with the 
name of “ Tycoon ” on them ? 
195 A. I would not be positive. 
Q. Do you know anybody you purchased from in Boston 
with the name Tycoon on the facing ? 
A. A house in San Francisco 
Q. Let us confine this to Boston. 
A. I don’t remember; I think I bought teas of Israel, Nash & Cu. 
with the name Tycoon on. 
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Q. In what years? 

A. I think I would be safe in saying 1871. 

Q. In 1871? : 

A. Yes, sir. 

Q. Do you think it might not have been in 1870? 

A. I think probably I — some in 1870 also. 

Q. Do you think you bought in 1870 of Israel, Nash & Co. 
A. Yes, sir. 

Q. Do you think you did in 1873? 


. I think it is very probable. 
Do you think you did in 1874? 
Well, no; I would not say I did. 
You don’t think you have bought any, then, since 1873? 
. Since 1872 or 1873 from that firm. 
Are they still in existence as a tea-house in Boston ? 
. Their successors are. 
What is their successor’s name? 
. The last I heard it was Flint, Boardman & Nash. 
Q. Do you know when Israel, Nash & Co. went out of business 
and were succeeded by this firm of Flint, Boardman and Nash ? 
A. I think it was in 1874 or 5; somewheres along there; I am 
not positive. 


>OPOPoPo> 


Q. Who did you buy teas of in San Francisco with the name 


“Tycoon upon them? 

A. I cannot recollect the firm’s name. 

Q. Have you any means of refreshing your memory ? 

A. Yes, sir; I could. I only bought one invoice of them. 

Q. In what year? 

A. That I would not be positive. I think it was prior to 1870— 
1869 or 1870. 

Q. Where did you sell these teas ? 

A. I sold them through this State. 

Q. You are located here in Detroit? 

A. Yes, sir. 


Q. Have you any recollection of seeing any teas marked Ty- 


coon,” other than those Ingraham, Corbin & May or Corbin, May & 
Co. and these defendants marked “Tycoon” tea, since you pur- 
chased your last lot from Israel, Nash & Co.? 
A. Why, ves; I have seen them very frequently. I have seen 
the name “Tycoon” on chests and I have had facings made myself? 
Q. Since that time? 
A. Yes. 
Q. Who furnished you the teas ? 
A. I bought the teas of Donohue & Sons, in New York. 
Q. And they faced them for you ? 
A. No; I had the facings made myself. 
Q. Where were they put on? 
A. In New York. 
196 Q. By Donohue & Co.? 
A. No, sir; by a tea-packer. 
Q. What was his name? 6 
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A. I have forgotten his name; an old tea-house there; he faced 
them. 

Q. In what year was that? 

A. That was along in 1870 or 1871. 

Q. You are certain it was not any time before that? 

A. Oh, I may have had some before that. 

Q. No; I am speaking of this lot you got facings for. 

A. No; I would not say it was before or after; it was along in 
there; I was buying teas constantly all the time in large lots. 

Q. You would locate it in the year 1870 or 1871? 

A. I would not without some reference to refresh my memory. 

Q. How could you refresh your memory ? 

A. 17 referring to my books. 

Q. Will you refer to your books ? 

A. I am out of business, and I guess it would take some little time. 
[ could find it. 

Q. I would like to have you fix this time. 


Mr. Hosmer: 


Q. When did you go out of business? 

A. In 1878. 

Q. So you have not bought any teas since 1878? 

A. Yes, sir. 

Mr. SHuman: Can you give me an idea of the year or place, a 
bracket of years, in which I will be able to ascertain from Donohue 
& Co. whether or not they faced teas with Tycoon for you? 

A. Well, the teas I bought were chests that were stained—were 
what they called stained chests—and I sent them to them and had 
them colored and packed in jars and faced with “ Tycoon ;” that is 
the way the first teas came were called “ Tycoon ” teas; Tycoon in 
jars, they were called. I had the jars procured in New Vork; after- 
wards Green & Wattles, brokers, sold lots of them. 

Q. Where were they located ? 

A. At the corner of Wall St. and Front. 

. In New Vork? 

A. Yes, sir. 

Q. In what year did they sell those ? 

A. It was in along in 1869 to 1872. 

Q. Do you know what kinds of teas they were? 

A. They were a fine Japan tea. 

. Do you know whether they were colored or uncolored teas? 

A. They were colored teas. 

Q. They were colored teas? 

A. They were colored then ; yes. 


197 Redirect — Mr. Hosmer: 


Wrrxrss: I could state that there were names that were more 
popular at that time; for instance, the Benefactor, referring to the 
ship Benefactor, in which they were brought over; and there were 
u great many teas coming from Japan from which the mats would 
be taken and the word Benefactor placed on the outsid 
20—131 | 
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Q. That is the name of the ship they were first brought over in 
by Low & Co.? roe 

A. Yes, sir; and they afterwards got an injunction prohibiting 
anybody from using the word Benefactur on teas. 


' Recross : 


Q. Isn’t it likely some of those teas were marked “ Tycoon” in 
the same way the word Benefactor was applied to teas ? 

A. If I am not mistaken the word “Tycoon” would frequently 
occur upon the facing of a tea. For instance, the word Benefactor 
would be in large letters, and then in small letters, “ finest Tycoon 
Japan teas” or “finest spring pickings.” I can remember the 
names were used in that way on a great many teas, while the prom- 
inent name would be Benefactor or whatever the name of the ves- 
sel was. 


198 WILLIAM C. House, a witness produced on behalf of the 
defendants, being first duly sworn, testified as follows : 


Examined by Mr. Hosmer: 


What is your age and residence? 

My residence is Detroit; my age is 48. 

. You have been in the grocery businesss, haven’t you ? 
Ves, sir. 

During what period of your life were you so engaged? 
. About fifteen years. ä 

Q. During what years; along about what time? 

A. Along from 1868 up to about seven years ago. 

Q. During that time you were familiar with the teas that were in 
this market, were you not? 

A. I was; yes, sir. 

Q. What were commonly sold? 

A. Yes. 

Q. What can you say with reference to the use of the word “ Ty- 
coon ” as applied to teas? 

A. I would state that I have seen the word used on teas during 
the time I was selling them, and I think the first I ever bought, I 
think, was in the shape of a package of five pounds; also a little 
jar of teas. | 

Q. Just describe, if you will, how the word “Tyccon” was used 
with reference to the facing of those jars or chests. 

A. Very frequently the name of the vessel would be on the top ; 
the words “ fine Tycoon sun-dried teas” would be under it, but the 
word “ Tycoon ” would be upon it. 

Q. Was the word “Tycoon” in common use at that time? 

A. Yes, sir. I used to see it. It was common to Japan teas. 

Q. Had it any special significance that you know of? 

A. It was merely the brand of a fine tea. 1 did not value the 
name particularly. I should not in buying it from that name. It 
would not influence me any. 
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Q. Did it have any special significance, such as the words Young 
Hyson, Gunpowder, or such names would have? 

A. I never saw it upon anything but Japan tea; always in con- 
nection with Jap tea. 

Q. How long a time did that continue, if you can state? 

A. Up tothe time I quit the business; and I have seen it since, 
but I never gave it any particular thought. 

Q. You say you have seen itsince. When; can you rembember? 

A. In visiting places of business I have seen the word “ Tycoon 
both in the country and in the city here. 

Q. Where in the city? 

A. Nothing further than this: That I would be in a store and 
there would bea large pile of Japan teas stacked up, and I would 
see the word “Tycoon.” I saw some up on Grand River avenue 
the other day. I saw they were handsomely put up, but I did not 
notice particularly where they came from; whose teas they 

were. j 
199 Q. The word Tycoon was upon it? 
A. Yes, sir. 


Cross-examination — Mr. SHuMAN: 


Where was this place on Grand River Ave.? 

. I think Earnleys & Young’s. They bought them in Chicago. 
Where is this place? 

Near the corner of High—— 

It is in Detroit, is it? 

. Yes, sir. 

Q. On the corner of High and Grand ‘River? 

A. Yes; I saw quite a pile on the counter. They said they had 
imported them direct, but through some house. Some Chicago 
house had control of the crop, as I understood it. 

Q. How long ago was that? . 

A. A couple of weeks ago. 

Q. You have known of any particular house that used the word 
“Tycoon” or claimed that word as a brand or trade-mark while you 
were in the business, did you ? 

A. I did not. 

Q. Do you know whether the tea which was marked Tycoon at 
that time was or was not an uncolored ten? | 

A. I think the first tea which I had was an uncolored tea. 

Q. How long ago was that? 

A. I should say 1868 or 1869; somewhere along there. It wasa 
grey tea. It was not strictly like the old first chop teas we got. They 
were very dark at first, and then they got to lightening them up, and 
they became this very light silver-leaf tea. I think the dark tea was 
the first tea I bought with the word “Tycoon” upon it. My impres- 
sion is the first tea I purchased was in these large jars. 

Q. You have not noticed that word, except in this instance you 
speak of in Detroit, since you went out of business? 

A. Not particularly. I have seen the word “Tycoon” on teas 
here down-town, I think. 
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Q. You don’t know whose tea it might have been? 

A. No, sir; I could not say. I have seen it marked that and 
packed by different parties. I never heard it was copyrighted in 
any way. The brand never was given to understand that any one 
concern had the full control of that chop. 

Q. What is the meaning of the word “ chop?” 

A. I suppose that particular chop of tea, or fineness of tea; they 
use the word chop as a descriptive word. 8 

Q. They use it the same as the word “clip” is used for wool ? 

A. I suppose so. 

Q. Or crop for tobacco. ' 

A. That is, the season’s crop was known to be extra fine. 

Q. It is a common term in the China tea trade, isn’t it? : 

A. I couldn’t say. I have heard it used in the tea trade all my 
life. Expert men use it in their conversation. 


200 Redirect: 


Q. You have not had your attention especially directed to teas 
since — went out of the business, have you? 
A. No, sir. 


WALTER J. GouLp, the defendant, sworn in his own behalf. 


Examined by Mr. Hosmer: 


How long have you been in the grocery business? 

A. Twenty-two years as wholesaler. 

Q. You are one of the defendants in this case? 

A. Iam; yes, sir. 8 

Q. You have been familiar with the various brands of teas which 
have been sold in the Detroit market for the 22 years in which you 
have been engaged in business? 

A. Yes, gir. 

. And have yourself sold teas very largely? 

A. Yes, sir. 

Q. And you have had 22 years’ experience and have handled 
large amounts of teas? 

A. Yes, sir; in fact, longer than that, but as a jobber 22 years. 
Q. What has been the name and style of your different firms? 
5 A. Gould & Fellers, W. J. Gould alone, and from 1880 W. J. Gould 

Co. 

Q. Will you state what knowledge you have of the use of the 
word“ Tycoon as applied to teas? 

A. It is applied as a brand ; that is all; as a fancy name; for in- 
stance, Mikado, Tycoon, or Strawberry; something of that kind 
Humming-Bird, Peacock. 

Q. Has it become a common name? 

A. I think it has; yes, sir. 

. Will you state such instances as you now recall in which the 
word“ Tycoon“ has been applied to teas, to your own knowledge? 

A. Of my own knowledge I could not say, only as to one case—that 
is, in 1867 or 1868. It was such an instance us has been spoken of 
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here with regard to the Benefactor. The name of the vessel was the 
Lenessel. The word Lenessel was on top and underneath it was 
Tycoon Japan tea. 

Q. You sold those teas? 

A. Yes, sir; I sold those teas. 

Q. Yourself? 

A. Yes, sir; Gould & Fellers. 

Q. The firm of which you were a member? 

A. Yes, sir. 

Q. Have you recently purchased two packages of Tycoon ten? 

A. Yes, sir. 

Q. These are the packages, are they not (producing two chests)? 

A. Yes, sir. 


Defendants’ solicitor offers in evidence the two chests of tea identi- 
fied by witness, and they are marked Exhibits A and B, respect- 
ively. . 
/ Q. From whom did you obtain those packages? 

201 A. One from Levi & Co.; the other from Kogel & Simon. 
Q. By whom were they purchased for you ? 

A. By Mr. Ballou. 

Q. Are these the bills? 

A. Those are the invoices which I received by mail. 


Defendants’ solicitor offers in evidence the invoices marked Ex- 
hibits C and D, and they are hereto annexed. 


Q. At the time you speak of, when you sold the Tycoon tea, was 
the name Tycoon common? 

A. I think it was—that is, it had been used more or less with 
Japan teas. 

And was applied solely, I believe, to Japan teas? 

A. I would not swear to that on my own personal knowledge. 
Maybe I have heard it applied to Young Hysons. I could not 
swear positively as to that. Of my own knowledge I don’t know. 

. Will you state the circumstances in full which led — your or- 
3 coon chops,” which you sold during last season ? 

A. Mr. Ballou came in and solicited an order for teas. 

Q. State who Mr. Ballou is. 

A. He is a traveling man for C. P. Lowe & Co., of San Francisco. 

Q. Now state the whole circumstances. 

A. He showed me different labels like this; this is Oceanic. He 
showed me that and I said, That is,a very handsome label, and I 
told him I will take about 350 packages of the tea; and he showed 
me another label and I said, That is a very nice label. The word 
“favorite” was right in the circle. I said, That is also a very nice- 
looking label, and right in here was the word chop,“ just 9 
similar to this label. I said, That is a very nice label also. Well, 
he suid, that word is sold in St. Louis, but said, It won't coufliet 
with you at all. I said, I don’t want anybody’s else label at all, and 
several names were suggested, and Mr. Spooner was there also, and 
probably Mr. Spooner will be in this case to corruborate this talk, 
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becuuse he heard it and he suggested several names. I was bus 
around there, and finally be spoke about Tycoon, and laughingly 


said, All right, call it the big Tycoon. I said, Makea hundred chests, 


ieaving the word chop in there, and put in the word“ Tycoon“ in- 
stead of the word “favorite.” I said, I will take a hundred of Ty- 
coon and 250 branded Oceanic. That was the whole sum and su 
stance of that, and he sold them to me for C. D. Lowe & Co. and 
the teas came. 5 

Q. Had you seen at that time or ever heard of the Tycoon tea 
— by Ingraham, Corbin & May or by their successors, Corbin & 

a 

rf I never had heard of it; if I had it had escaped my memory. 
I never saw any until the 8th day of October, when I went out to 
Jackson and saw it. 

Q. You saw it at Mr. Hamilton's? 

A. Yes, sir. 

Q. You never saw it before? 

A. Never saw it before I saw it in Hamilton’s store. Oh, yes; 
I did hear before I saw the label. I heard from Frank Davis after 
I got my label. 

Q. After you got your teas? 

A. Yes, sir. 

Q. He told you they had a Tycoon ten? 
202 A. Yes, sir. 
Q. But that is all you had ever heard of it? 

A. That is all I ever heard of it. 

Q. Is that the invoice of C. P. Lowe & Co. (showing a paper to 
witness) ? 

A. That is one of them. We receive them in duplicates. Yes, sir; 
that is the invoice. 

Q. That embraces all the Tycoon teas? 

A. Yes, sir; this is the original invoice. 

Q. — embraces the teas purchased by you and branded Ty- 
coon 

A. Yes, sir; as it is right in here—Tycoon chop. The other was 
branded W. J. G., Oceanic. 


The invoice identified by the witness was marked Defendant’ Ex- 


hibit E, offered in evidence by defendants’ solicitor and is hereto at- ; 


tached. 


Q. Will you look at that letter, August 31st, which is marked Ex- 
hibit R and annexed to the deposition of C. R. Corbin and is 
~ John S. Gray, notary public. That is your handwriting, 
is it? 

A. Yes, sir. 

Q. That is the letter you wrote with reference to the letter of 
Shuman & Defrees, which precedes it, marked Exhibit P? 

A. Yes, sir; this was the day I got home from Boston. I was not 
at home when Shuman’s first letter came; I was in Boston. 

Q. To whom were those Tycoon teas sold ? 

A. There were fifty of them sold to Lamb & Spencer, at Charlotte. 
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Q. To whom were the balance sold? 

A. 25 were sold to Moulton & — 

Q. You voluntarily took those off the customers’ hands, didn’t 
you, at the beginning of this suit? 

A. Yes, sir. 

Q. What original packages of Tycoon teas? How many have 
you on hand at present? 

A. I can tell you by going to the store; I think it is 81. 

Q. You computed the amount at the time you made your answer, 
didn’t you, and swore to it? 

A. Yes, sir. 

Q. The statement in your answer is correct? 

A. That is correct as to what I had on hand; yes. 

Q. Have you got them yet? 

A. Yes, sir; I have never taken those from Moulton and Stanley | 
back ; they are there subject to my orders. 


Mr. SHuman : They are a part of the 81, are they? 


A. Yes, sir: they are subject to my order. I have never received 
a cent of money for them ; they are my teas. 


Mr. Hosmer : 


Q. They are held by them subject to your order ? 
A. Yes, sir; Lamb & Spencers I took back and shipped them 
— the place of them. 
Q. Mr. Hamilton testified at Jackson that you went to Jackson 
and you bought of him a pound of this Tycoon tea ? 
A. Yes, sir. 
Q. I notice the bill of the complainant in this case charges you 
with selling a spurious article. Will you state whether you 
203 made a test of that tea which you purchased of Hamilton, 
comparing it with your own ? , 
A. I did, sir. 
Objected to as incompetent, immaterial, and improper. 


Q. State, if you please, how your Tycoon chop compared with that 
that you — of Hamilton. 


Objected to for the same reason. 


A. It graded better. My tea will go a grade better than that tea ; 
if it won’t, I know nothing about tea. If I can’t put six and six or 
twelve and twelve samples together and pick out my tea, tell it in 
the bottom of the cups, I can’t do anything. The grades are as dis- 
tinct as that. 

Q. There has been an advertisement offered in evidence in the 
Detroit Commercial. Which one of your firm inserted that adver- 
tisement ? 


A. I did. 


The copy of the Detroit Commercial containing the advertisement 
referred to was offered in evidence of [by] defendants’ solicitor, was 
marked Exhibit F, and is hereto annexed. 
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Who inserted that advertisement ? 

A. I did. 

. I notice on here the statement that you have 400 chests of Ty- 
coon chop: state whether you had ordered at that time 400 chests. 

A. No, sir; I had not. 

Q. That is an exaggeration of the merchant coinmon to the trade, 
isn’t it? cae 

A. Yes, sir. | 

. All the tea you had or had contracted for was the 100 chests 
mentioned in your answer? 

A. Yes, sir; or ever bought. 

Q. I notice that you speak in here—referring to complainants’ 
Exhibit R—“ We do not have any desire to have any trouble with 
Corbin, May & Co., and certainly do not wish to steal any one’s 
trade-mark or imitate labels used by other firms, and we regret that 
this has-occurred, for if it had been known by this firm that it would 
in any way injure or annoy firms in the same line of business we 
never should have bought the tea, and in future there will be no 
complaint from us on that hand,“ &c. That, as I understand, was 
written as a matter of courtesy and as a mutter of fair dealing? 

A. That is it exactly. 

Q. a without any concession to use the word as an absolute 
right 

7% I granted no concession, because I did not think they had any 
right to use it any more than any one else, but as long as they did 
have it I certainly should not touch it. 

Q. That is to say, you were willing to yield to their wishes in. that 
regard ? , 

A. Yes, sir. 

Q. But not to their compulsion ? 

A. No, sir. 

Q. Do you recognize that publication (showing a paper to wit- 


ness)? 
204 A. The Chicago Commercial Bulletin? 
Q. Ves, sir. 
Q. Yes, sir. 
A. Yes, sir; I do. 
Q. That is what? 
A. It is a paper, a circular for advertising that is gotten up b 
private parties ; the same as any commercial circular that is issued. 


The copy of the Bulletin shown to witness and identified by him 
was then marked Defendants’ Exbibit “G,” and was offered in evi- 
dence by defendants’ solicitor and is hereto annexed. 


. Q. When was your attention called to that advertisement on page 
1? : 


A. Somebody mailed me that. 

Q. That is not the one that was mailed, I guess. 

A. That is not the one that was mailed, but the same number 
was mailed to me. 

Q. A similar paper was mailed to you? 
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A. Yes, sir; with the article marked, and I think I gave it to you. 

Q. It was in this one I now show you, was it not (showing a paper 
to witness) ? : 

A. Yes, sir; that, I am pretty sure, was the paper. 

Q. Dated Oct. 27th ? 

A. Yes, sir. 


The paper identified by the witness was marked Defendants’ Ex- 
hibit H, was offered in evidence by defendants’ solicitor, and is 
hereto annexed. L 


Cross- examination. 


Examined by Mr. SnunAx: 


Q. State the date upon which you had your interview with Mr. 
Ballou and ordered the 100 chests of tea marked “Tycoon.” 

A. I could not unless you allow me to look at a copy of the con- 
tract. I guess you have got it here. I could not give you the date. 
If you have a copy of the contract I gave you I think it specified 
the date; otherwise I made no memorandum of it at all. I have 
a copy of the contract or a duplicate down at the store. 


A paper is here handed to the witness. 


A. March 3rd. 

Q. March 3rd of whut year? 

A. 1885. 

Q. Mr. Ballou did not have any facings containing the word 
“ Tycoon” with him at the time, did he? 

A. I cannot say whether he did or not. 

Q. He did not exhibit any to you, did he? 3 | 
: A. Not that I remember of. f could not say hedid. He might 

ave. 

. Who suggested the use of the word“ Tycoon?“ 

A. Mr. Ballou certainly did; I didn’t. I think it must have been 
him. I don’t know, but I don’t think Mr. Spooner did. I think 
Mr. Ballou was the man. I know it was him because he was calling 
over different words there ; yes, sir; he was the man, I am positive, 

who suggested that word, come to think of it. 
205 Q. Did you ever reply to the letter of the attorneys of the 
complainants marked “ Exhibit T” and dated Sept. 2, 1885? 

A. 2 guess I never wrote anything except the letter of Au- 
gust 31st. 

Q. The letter of August 31st was the only letter you wrote them ? 

A. Yes, sir. 

Q. You remember this letter, I suppose ? 

A. T can’t say that I do. 

Q. Well, read it. 

Witness reads the letter. 

A. Yes; I remember now; that is all right. 

Q. You remember that letter ? i 


A. Ves, sir; I never answered it. 
21—131 
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Q. What conversation did you and Hamilton have about the 


word “ Tycoon ” when you called to buy the pound of tea? 


A. I went in and saw his brand labeled “ Tycoon,” or his box 
there labeled Tycoon tea. I said to the young man there, Is this 
Corbin, May & Co.’s Tycoon tea? He says, Yes. I says, Give mea 
pound of it. He weighed a pound of it, and Mr. Hamilton was 
there, and I stepped over to his desk. and I said, How do you do, 
Mr. Hamilton? He looked up. I said, Mv name is Gould, of De- 
troit ; don’t you recognize me? Yes, he said he did and he was 

lad to see ne. We went on, and I Says, Have you got any of those 
acings of the chests of Corbin & May? He says, Yes. I says, I 
would like to seethem. I have heard that mine is an exact counter- 
mart. I would like to see them, as I have never seen any of them. 
i would like to see the teas. He took me back and showed them to 
me, and I laughed and said, My facings are not a particle like those 
facings; not at all. I says, Have you got an old chest that is empty 
that you would let me have one of those facings from? I says, I 
want to see it. I says,I have been accused of copying or imitating, 
and I want to show I have not done it. He says, I don’t know; we 
will go into the back room and see. We walked back into the store- 
room, and he hadn’t got any there, and he says, Well, I have not got 
any empty chests. Well, I says, I don’t know. I don’t suppose you 
would like to take off these chests? He said, No; he didn’t think 
he would. I says, It is all right ; it don’t make any particular differ- 
ence. I guess I can get one somewhere. That is all the conversa- 
tion we had at the time—well, yes; he did say something further. 
He said, I thought you would not take another person’s brand and 
sell it. I said, No; I didn’t want anybody’s else brand, because I 
could sell enough teas of my own without taking any special brand 
belonging to anybody. I said, I don’t want anything of the kind, 
Mr. Hamilton; and that was about the sum and substance of the 
conversation, as near as I can remember. 

Q. How long has McSkimmon worked for you ? 

A. About eight years. 

. Where did he travel—in what part of the country? 

A. He travelled on the Michigan Central, Grand Rapids & Ind., 
and the Lake Shore some. 

Q. Was he — for you in June, July, and August, 1885 ? 

A. Yes. 
206 Q. Did you see Mr. McSkimmon when he came into the 
store after you had purchased these teas ? 

A. I did not see him when he came into the store after I had 
purchased the teas—after the teas had come in. 

Q. You say you saw him before, do you ? 

A. Oh, yes; I probably had. Our rule is to have our men come 
in every two or three weeks; still, at the same time, I don’t always 
see them myself. I might happened to meet them ; I might notice 
them and I might not. Sometimes they come in, and if they are 
— a hurry to take the train they will only be there two or three 

ours. : 
— you know where McSkimmon got the facings he had with 
im 
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A. He got them from the house. They were sent ahead to us by 
mail. We got the facings long before the teas arrived. 

Q. Then he went out on the road to sell them 

A. Yes. 

Q. Why didn’t you answer that letter of Sept. 2nd ? 

A. I did answer it, and tore the letter up. I answered it in a wa 
that I thought I would not, if this is the letter to which I replied, 
and I think it is (witness refers to letter); there is a letter previous 
to this—a very short letter. 

Q. A letter of Sept. Ist, isn’t it? 

A. That is the letter (referring to one of the exhibits) ; that is all 
right. I answered that. I never sent it, because before 1 had sent 
it I got this, and I sat down and wrote a very short answer to it, 
and then I tore it up. I got this letter, and then I went up — Mr. 
Dickinson’s ; went in and asked Mr. Bulen for one of their cards ; 
he gave it to me, and I went down to the office, and I wrote this 
answer, enclosing the names of our attorneys in Detroit. Well, 
that lay on the table, and finally I tore it up. I thought I would 
not send it; no use in bringing trouble if there was no necessity 
for it. That was just exactly the answer I gave when I tore it up. 
— Bulen would remember ‘ny coming up there and getting 
the card. 

Q. You say your personal knowledge of the use of the word “ Ty- 
coon on teas is confined to the one instance in 1867 and 1868? 

A. It is, where I could give anything positively definite. 

Q. Do you know anything about what kind of teas are in these 
two exhibits, A and B 

A. I never saw it. 

Q. You don’t know whether it is colored or uncolored, do you ? 

A. I don’t know; I have never seen it; I never opened it, and I 
never tested it. If the court wants to see them they can open it for 
themselves, I su 

Q. What —. you say, from your knowledge from the business, 
would be the effect upon the business of a house in the grocery or 
tea business of selling an article of merchandise for which it had 
established a popular reputation in the market of Michigan if 
another house in the same business should offer for sale an article 
similar in appearance under the same name ? 

A. Why, we do it every day in the week, Mr. Shuman, with lots 

of goods thousands of goods; we sell Cormack’s oat-meal, 
207 Shumaker’s oat-meal: we sellHavemeyer’s No. 1 syrup—all 

under the same brand; we sell them every day in the week; 
it is simply competition in trade. 

Q. Simply rivalry in business ? 

A. Simply rivalry in business. 

Q. What would — say would be the effect upon Corbin, May and 
Co.’s business in the sales of Tycoon teas in the markets of Michigan 
to have this tea sold by retail dealers in competition with it? 

A. If they sold a better tea than Corbin, May & Co. did I think 
it would hurt them. If Corbin, May & Co. sold a better tea I think 
it would help Curbin & May. I think it goes on the merits of the 


goods. 
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Q. Isn’t it your opinion as a tradesman that it would have a dam- 
aging effect on their business to have atea similar in appearance 
sold In the markets of Michigan under the name Tycoon? 

A. Not under the name of Tycoon—specially. 

Q. Is that your answer, specially ? 

A. What was the question? 

Q. Read the question. 


Question read. 


A. No, sir; I do not; not if it was just as good as theirs. I don’t 
think it would have any damaging effect. I think it would help 
them. 

Q. Then why did you say in your letter, Exhibit R, We 
think that the facings on teas or labels on goods that are used by 
one firm should be respected by others, whether they are copyrighted 
or not? 

A. As a matter of courtesy I do. 

Q. Simply as a matter of courtesy ? 

A. Yes, sir; and also to benefit the house. I would not want to 
advertise anybody’s else goods if I could help it. 


Redirect by Mr. Hosmer: 


Q. In other words, you are perfectly willing to abandon this mat- 
ter for the benefit of Corbin, May & Co., but you don’t want to be 
driven to it? 7 

A. I certainly should never have bought any more teas of tho 
house I did. That is sure. I didn’t think they had any right to it, 
as far as the law was concerned. Asa matter of courtesy a man 
might concede and think that [what] he would not concede in law 
or in right, justice, or equity. 


Recross : 


. Can you name any other house besides your own that has sold 
an uncolored Japan tea in the principal cities of Michigan or in the 
West in the last seven years under the name of Tycoon 
208 except Corbin, May & Co? 
A. Well, I don’t know that they have. I could not except 
them at all, for I don’t know that they have. 

Q. Do you know of any other house that has? 

A. No, sir; because I never had it called to my attention. 

Q. Do you sell teas in the principal cities and towns of Michigan 
in your business? 

A. Yes, sir; I guess in every one of them. 

Large dealers in the State, are you not? 

A. Yes, sir. 

Q. And in Indiana? 

A. No, sir; not in Indiana. We do not really have any trade out 
of our own State. We have a little trade at Butler, Indiana, but 
not of any amount whatever; probably would not sell $5,000 a year 
out of our own Stute. 

Q. Do you get the trade papers in your business? 
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A. I get the New York Commercial Advertiser and papers of that 
kind; yes. Is that what you mean—commercial quotations? 

Q. Yes ; what are known as trade papers. 

A. No, sir; I never get any of them. 

Q. Never get the Detroit Commercial ? 

A. Oh, yes; I take that. | 

Q. How many traveling men have you in the State of Michigan 
and have you had for the last three or four years? 

A. Four a year ago—five now. 

Q. They travel extensively over the State, don’t they ? 

A. Travel all over it; yes. 

Q. Do you know what the meaning of the word “ chop” is? 

A. Well, it is a crop— the season’s crop. 

Q. It is a commercial name? : 

A. Yes, sir; used indiscriminately it is a commercial term. 

Q. If a man sold goods under the trade-mark XXXX or XXX or 
any other particular word or name in the market what would be 
the effect, in your opinion, upon his business to have another con- 
cern sell the same kind of goods or similar goods under the same 
trade-mark ? 

A. Using his name and all—say, for instance, McLaughlin’s 
XXXX coffee branded in that way? 

Q. Just the word XXXX. Suppose McLaughlin & Co. used the 
word and W. J. Gould had the same quality and put XXXX upon 
it and put it in the market, what effect do you think that would 
have — MeLaughlin's business? 

A. That would be a mutter of opinion. 

Q. Do you think it would be a benefit? 

A. If I sold as good goods I don’t think it would hurt them. 

Q. Do you recognize the fact that there is such a thing as unfair 
rivalry ? 

A. Yes, sir. 

Q. What is it? : 

A. Trying to injure another man’s trade by selling a lower class 
of goods at lower prices under the same brand and palming them 
off for the same goods. That is unfair rivalry. 


209 Redirect: 


Q. That is a copy of the letter, is it not, that was transmitted to 
C. P. Lowe & Co. (showing a paper to witness) ? 

A. Yes, sir; it is a copy of the contract us signed and transmitted 
tothem. I have got the original. 

Mr. SHuMAN: It was made for your attorneys? 

A. No; for Mr. Spooner. 

Q. Who is he? | 

A. He is a broker here in town, and was present at the negotia- 
tion ; it was given to him so that he could copy it. 


Counsel for complainants waives the production of the original 
contract and allows the witness to testify from the copy, which is 
marked “ Defendants’ Exhibit J,” and is hereto annexed. 
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Witness: The object of writing this out was so if any more orders 
were given he could copy this, as they have to have credits, and 
soon; it was a guide to him. 


Mr. Hosmer: 


Q. How are teas sold here with reference to brands in the State of 
Michigan? Are they sold with reference to the brand or with refer- 
ence to the sample and quality of the tea? 

A. Upon the sample and quality of the tea. 

Q. Did you ever know of any tea sold in Michigan by the brand? 

A. No, sir; I never sold a tea in my life by the brand. 

Q. What is the custom of customers—to ask for a brand or for a 
general style of tea ? 

A. They look at the tea and the style of the tea; if he is a good 
buver he will look at the tea and draw the tea. 

Q. That is true of the retail customer, is it ? 

A. Yes, sir; even in the small towns of the State I have had 
men grade tea closer than a professional tea man could. I am 
speaking of them. 

Q. If they want a Young Hyson tea they ask for it, don’t they, 
and not for anything packed under a particular name ? 

: — 2 sir; they would ask for — Hyson, Oolong, basket- 
„Ke. 


Recross : 


Q. You say you compared the Tycoon tea which you purchased 
from Mr. Hamilton with the Tycoon tea which you had on hand. 
Did you find them both to be uncolored teas? 

A. Well, they are not similar in appearance; they are what we —or 
what is designated as pan-fired ; they are all pan-fired teas, but what 
is more commonly known among the retail trade as sun-dried. 
There is a distinct difference, though, between his tea and mine— 

uite distinct—because mine is a darker leaf; in fact, they will vary. 
There is a different firing, and that is what makes the variation in 
the color. For instance, Frazier’s fired will be very much darker 
than Smith — Baker’s, and Mourlyean & Co.’s will be lighter than 
either of them— that is, the tea will be lighter. 

Q. Yours is an uncolored tea, isn’t it? 

A. Mine is an uncolored tea; yes, sir. 


210 Q. And, seen in the chest, it is similar in appearance to that 
of Corbin, May & Co.’s? 
A. Yes, sir; or any other tea fired under that process. 
Q. Do — know how Corbin, May & Co.’s tea is fired? ° 
A. Well, yes a pan-fired tea. 
Q. How do you know it is a pan-fired tea? 
A. I know it from the general designation of the term. 
Q. What is meant by pan-fired ? 


It is taken by that process and put into a pan without any 
coloring matter, and is dried on the fire in that way to give it a 

‘uliar flavor ; they give it a peculiar firing or curing of the tea. 
Some will take the same tea and make it a heavier draw by a slight 
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varying of the fire—make it a little more what we call“ toasty by 
giving it a little more firing. 

Q. Did you ever hear the term“ basket firing?“ 

A. Yes, sir. 

Q. Do you know what that is? 

A. That is a very dark tea, very much darker than these, with- 
out a particle of coloring matter at all. Now,when you come down 
to it, all thesé pan-fired teas, there is very little stuff thrown in. 

Q. In pan-firing ? 

A. Yes, sir. In Corbin, May & Co.’s and everybody's else. 

Q. You don’t know whether Corbin, May & Co.’s teas are pan- 
fired ? 

A. They call them sun-dried. Some call them sun-dried and some 
pan-fired. 

Q. Do you know what representations they have made with regard 
to the firing—whether it is pan-fired or-basket fired ? 

A. I don't. I don’t — whether they made any, but they didn’t 
claim it to be basket-fired. Of course, they would not do that, 
because it would be entirely out of question, because basket-fired 
tea is so dissimilar. They couldn’t sell them in this State now as 
basket-fired, because there is not much demand for those basket- 
fired teas. A basket-fired tea is sensitive to dampness in the cellar 
of the retail store, and that is the reason why they are not more 
used. They are a very popular tea when first used, but after they 
stand in the retailer’s store a week or two open they get flat and 
stale ; there is not enough coloring matter, and are not fired enough 
to hold their flavor. 

Q. Do you know whether you gave McSkimmon any instructions 
with regard to the sales? 

A. I didn’t; I didn’t see Mac at all. 

Q. He got his instructions from some other member of the firm ? 

A. He came in and got thesamples. 1 wasaway with Mrs. Gould 
the most of July and all of August. I came back on the 3lst of 
August and left on the 10th. 


211 Redirect: 


Q. It is stated in the affidavit of Allen Raymond that on or about 
the Ist of August he was shown the label by McSkimmon. It was 
about that time, was it not, that Moulton & Stanley, and Lamb & 
Spencer were sold teas, was it not? 

A. It was probably about that time; I couldn’t say for certain 
about that; probably he sold it on that very trip; it must have 
been, because he was around once in thirty days; it must have been 
about that time. 


6 
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212 Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Cavin R. Corsin ef al., site 


v8. 
WALTER J. Goutp et al., Defendants. 


It is hereby stipulated by the parties to the above-entitled cause, 
by their respective solicitors, that an abstract of all testimony taken, 
to be — upon by counsel, together with the pleadings in the 
case, shall be printed by counsel, each side paying one-half thereof 
in the first instance, and that at the conciusion of the case the same 
may be taxed as a disbursement by the zer party 

PERCY L. SHUMAN, 
Solicitor for Compi ts. 
GEORGE S. HOSMER, _. 
Solicitor for Def ts. 
213 Uwnirep States oF AMERICA, 7 
Eastern District of Mich., } 


1 hereby certify that the foregoing depositions of Charles M. Gar- 
rison, William C. House, and Walter J. Gould were taken before me, 
Herschel Whitaker, U. S. commissioner, at the office of the clerk of 
the circuit court of the United States for the eastern district of Mich- 
igan, Detroit, Michigan, on the 27th day of February, 1886, in pur- 
suance of a stipulation found upon the first page of the foregoing 
depositions; that said depositions were taken by me stenographi- 
ically, and were afterwards reduced to writing at my dictation ; that 
said depositions were taken at the request of the defendants, to be 
used upon the trial and argument of the cause now pending in the 
circuit court of the United States for the eastern district of Michi- 

an, in equity, between Calvin R. Corbin et al., complainants, and 
Walter J. Gould et al., defendants; that I duly administered the 
vaths to said witnesses before the commencement of their testimony ; 
that the signatures of the witnesses was [ were] stipulated to be waived, 
as appears by thestipulation above referred to; that lam not connected 
by blood or marriage with any of the parties, or interested directly 
or indirectly in the matter in controversy. 


[SEAL. HERSCHEL WHITAKER, 
U. S. Commissioner, Eastern Dist. of Mich. 
214 Ex. C. 
215 Der’ts’ ExniInrr D. 


All bills not remitted for romptly when due are subject to draft. 
All claims to be made within three days after receipt of goods. 
No exchange or expressage allowed. 

Interest at rate of one per cent. per month will be charged on all 
bills not paid at maturity. 
Book —. 


Page —. 
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San FRAncisco, Oct. 29, 1885. 


H. Levi & Co., importers & wholesale grocers, proprietors Equity 
Baking Powder. 


Mr. Geo. H. Bellow bo’t of H. Levi & Co., importers & wholesale 
grocers, 117 & 119 Market street. 


New York office, 160 Water St. 

Pay no mone = to agents or salesmen unless they have special in- 
structions to coll 

Terms, —. 


N. B.—We do not insure delivery or safe carriage of goods. 
We ship and take receipts “ in good order,” and they are at your 
risk after such receipt is signed by the transportation company. 


1 box Tycoon Japan tea, 5, 35: 1 75 
Paid. 
4 LEVI & CO 
216 Der’ts’ Exarsit E. 


Charles P. Low & Co., Japan. 


Invoice of 350 chests ten, 23 chests dust. 


Shipped per — Harmonia & R. R. to Detroit by order and for account and risk of 
Messrs. W. J. Gould & Co. 


Code word. 
w. J. C. & Co. No. 1. 0 h. P. F. tea, ea. 75 Ibs., 2,250 Iba., 19.285 pds., @ 33.50.. 646 05 
2 80 do. ea. 75 “ 2250 “ 19.2858 “ n. 5x8 19 
* 3. 80 * do. en. 78 “ 24,2530 19.0 “ @2.™. 552 90 
= 4-7. 100 do. ea. 70 “ T7000 “ 61.705 022 —. 1,358 83 
* 9. 0 do. ea. 70 4,200 “ 3795 0 10.50. 70 02 
Tycoon chop. 1. 20 8. D. en. 78 “ 1375 “ 16.545 “ @2.50. 471 53 
2 8 do. ea. 75 “ 1875 16.563 @B—. 380 5 
wa 34. 50“ do. ea. 70 3% “ 31.23 “ @2i—. 636 2 
= 10. 16% tea dust, ea. 85 Ibs., 1,360 Iba. 
a a v= ee We = — 
373 pkgs. 
Firing, packi bo pds. 
n n 4 x yg » @ 4. 888 10 
Packing Rang 2. n dust, @ 13 8 
Marking, mattin 93 2h 
Fire insurance, E eens 15 9% 
Storage & shipping... N 30 
Export du 212.70 ; “dust, 3 3.60 . 216 30 
Interest on cash advance. . «00.00. on 9 
Postage, pettien, freigh ‘ 7 bo 
reight on mus — ——— 
Marine insurance, 7,80), ie 105 30 
Inapecting commission, 1 68 02 
ng & raving, — 2% 1 170 06 
Bil brokerage, — 8 80 
1,654 37 
$7,048 48 


At exchange 8 | 7, „111, £1,26 41 46. 


Yokohama, June 23, 1885. 
O. P. LOW & CU. 


Frei ght, 82,319 lbs., @ 
o insurance 22420 in Union Ins. Society of Canton. 
Accepted d'ſt for 6,323.63. 


22—131 
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217 Derenpants Exit F. 


The Detroit Commercial, 


The representative trade journal of Michigan. 


Vol. II, No. 101. Detroit, Mich., August 8, 1885. One dollar a year ; 
single copies, 5 cent. 


W. J. Gould & Co. 


Pan- fired. Sun-dried. 
573 chests, 400 chests, 
per Harmonia. Tycoon chop, 
250 chests, Cut per Harmonia. 
per Oceanic. of 125 chests, 
535 chests, W. J. Gould & Co.’s per Oceanic. 
per Glenaron. store. 175 chests, 


per Glenaron. 


New Japan teas, our own importation, by rail; also by Suez canal. 
Send for samples and prices before buying 61 & 65 Jefferson Ave., 
Detroit. 


218 The Chicago Commercial Bulletin. 
Vol. 16. Chicago, October 27, 1885. No. 402. 


Der’ts’ EXUIntr II. 
The Chicago Commercial Bulletin, page 31. 
Corbin, May & Co.’s specialties and market comments. 


Injunction granted for the Tycoon tea and against a dishonest tea 
l:ibeled “ The Tycoon chop.” 


It is no new thing fer men who lack the elements of character to 
build up a reputation of their own for excellence in any article in 
their line of trade to try to seize and appropriate that of others. 
Tie Detroit firm noted in the injunction below, we are sorry to say, 
appear to be men of that sort. Their salesmen were going up and 
down the State of Michigan exhibiting their“ Tycoon chop” chest 
facing, claiming that they were “Going to run the Tycoon chop 
this year;” that they “had just as much right to it as C., M. & Co., 
ete. It seems that Chief Justice Waite thinks differently. 

That the Tycoon tea of C., M. & Co. attracts the attention of the 
infringing clement is good evidence that tea-drinkers and retail 
dealers have discovered some merit in the tea. 

The document : 
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219 In junction. 
Unitep STratTes oF AMERICA: 


The Circuit Court of the United States for tne Eastern District of 
Michigan. In Equity. 


The President of the United States of America to Walter J. Gould: 
Edward Telfer, David D. Cady, and Louis F. Thompson, copart- 
ners as W. J. Gould & Company, and to your counselors, attor- 
neys, solicitors, trustees, agents, and servants and each and every 
of them, Greeting : 


Whereas it has been represented to us in the circuit court of the 
United States for the eastern district of Michigan, in equity, on the part 
of Calvin R. Corbin and Horatio N. May, copartners as Corbin, May & 
Company, plaintiffs, that they have lately exhibited their bill of com- 
plaint against you, thesaid W. J. Gould 4 Company, deſendants, to be 
relieved touching the matters therein complained of, in which bill it is 
stated, among other things, that Cpe are combining and confederat- 
ing with others to injure the said plaintiff- touching the matters set 
forth in said bill, and that your actings and doings in the premises 
are contrary to equity and good conscience: We therefore, in con- 
sideration thereof and of the particular matters in the said bill set 
forth, do strictly command you, the said W. J. Gould & Company, 
and the persons before mentioned and each and every of you, 
under the penalty of ten thousand dollars, to be levied of your 
lands, goods, and chattels, to our use, that you do absolutely desist 
and refrain from further use or imitation of a certain trade-mark 
word “Tycoon or any reproduction or colorable imitation thereof 
upon packages, cases, coverings, facings, or labels of tea until the 
further order of this court. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, this 29th day of 
[szat.] September, in the year of our Lord one thousand eight 
hundred and eighty-five, and of the Independence of the 
United States of America the one hundred and tenth. 
WALTER S. HARSHA, Clerk. 


(Here follows photo-lithograph marked p. 220.) 


221 Exuisit J. 


Marcu 3rp, 1885. 
Messrs, C. P. Low & Co., Yokohama, Japan. 

Gent’n: We herewith authorize you to purchase for our account 
three hundred and fifty (350) hf. c. tea, and ship by steamer to San 
Francisco and rail to Detroit, Mich., under letter of credit to be fur- 
nisbed to Daniel Meyer, Esq., of San Francisco, acceptance for value to 
be given to Daniel Meyer upon presentation of the original invoice 
and bill of lading, said acceptance to be due six (6) months after the 
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arrival of the tea in San Francisco, and payable at the First Na- 
tional Bank, Detroit, with New York exchange, the pound sterling 
to be computed at five (5) dollars; said purchase to consist of thirty 
hf. c. (30) pan-fired Japan tea, the best value obtainable, to cost not 
to exceed 36 cents per pound landed in Detroit; small, well-made 


leaf, the color same as sample No. 1, light 1 and as full, rich, 


and staying qualities as are consistent with light liquor. We lay 
decided stress upon cup qualities; the label to be similar to Messrs. 
Forbes Brothers & Co., Oceanic No. 40. In place-of new season’s 
choice substitute May pickings in upper corner. Omit the word 
uncolored ; to be numbered 1 Oceanic upon the fan, and our firm- 
name as importers, Detroit, Mich., prominently displayed, and the 
net weight upon the label. 

Thirty hf. c. (30) pan-fired Japan tea, same color and character- 
istics, consistent with grade, as previous grade; the best value 
obtainable, to cost not to exceed 34 cents per pound and in Detroit ; 
same label as No. 1, but to be numbered 2. 

Thirty hf. c. (30) pan-fired Japan tea, same color and character- 
istics, consistent with grade, as No. 1; the best value obtainable, to 
cost not to exceed 32 cents per pound landed in Detroit; same label 
as No. 1, but to be numbered 3. 

One hundred hf. c. (100) — Japan tea, same color and 
characteristics, consistent with grade, as No. 1; best value obtain- 
able, to cost not to exceed 27 cents per pound landed in Detroit; 
same label as No. 1, but to be numbered 4, 5, 6, and 7, twenty-five 
of each number. 

Sixty hf. c. (60) pan-fired Japan tea, same color and character- 
istics, consistent with grade, as No. 1; the best value obtainable, to 
cost not to exceed 25 cents per pound landed in Detroit; sanie label 
as No. 1, but to be numbered 8 and 9, thirty of each number. We 
desire the packages uniform in size, upon the basis of 70 pounds net 
for the cheapest—25-cent grade—which will give us what we wish, 
a heavy weight for the better grades, and we wish the net weights 
of the different grades to appear upon the labels. 

Twenty-five hf. c. (25) sun-dried Japan tea; the best value ob- 
tainable, to cost not to exceed 32 cents per pound landed in Detroit ; 
well-made leaf, the color same as — te. 2, light liquor and cup 
quality consistent therewith—. e., full and rich; the label to be 
similar to Jas. H. Forbes, Esq., of St. Louis,“ Favorite,” substituting 
Tycoon chop for Favorite; the balance, extra choice Japan tea, sun- 
dried, garden-picked, same as Forbes label, imported by W. J. Gould 
& Co., Detroit, Mich., and the net weight to appear upon the same; 

to be numbered 1. 
2211 Twenty-five hf. c. (25) sun-dried Japan tea, same color and 
characteristics, consistent with grade, as No. 1 Tycoon chop, 
but to be numbered 2; the best value obtainable, to cost not to ex- 
ceed 28 cents per pound landed in Detroit, net weight to appear 
upon label. 

Fifty hf. c. (50) sun-dried Japan tea, same color and character- 
istics, consistent with grade, as No. 1 Tycoon chop, but to be num- 
bered 3 and 4; twenty-five (25) of each number; the best value 
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obtainable, to cost 26 cents per pound landed in Detroit; the pack- 
uges to be made upon the same basis as those for the pan-fired—. e., 
the — or 26-cent grade to contain 70 pounds net, and the other. 
two grades as A as may be, and the net — to appear upon 
the labels. While late June shipment is desirable, if, in your judg- 
ment, better values will be obtainable in July you will please defer 
purchase and ship by July steamer. 

Coinmending this order to your best care and judgment, we 


remain, 
Yours very truly, | W. J. GOULD & CO. 


222 The following copies of certified invoices are offered in evi- 

dence by the solicitors for defendants, subject to tlie objection 
of complainants’ solicitor, such objection to be argued before the 
court. 


Invoice of five packages tea shipped by Smith, Baker & Co. on 
board the P. M. S. S. Japan, bound to San Francisco, and con- 
signed to Messrs. Phillips, Taber & Co., for account and risk of 
the concerned : 


Marks & 


numbers. Pkges. Description. Pounds. | Amount. 


IIXLI 29 5 Cases, each containing 
one lacquered chest 


Tycoon tea 325 $150 37 
ee —— 10 84 
| $161 21 
Ne a —-—ͤL'⸗ 4 02 
| $165 23 
E. & OR 
Yokohama, 22nd April, 1873. ö ; 
(Signed) SMITH, BAKER & CO. 
223 Custom-Hovsg, SAN FRAnNcisco, CAL., 


CoLLEcTor’s Orrice, May 17, 1873. 


I certify this to be the original invoice presented to me on entry 
of the merchandise therein named. 
(Signed) E. BURKE, 


Stimm. Japan, Phillips, Taber & Co., May 16, 1873. 


Declaration as to Invoice. 


I, P. A. Ramée, of the firm of Smith, Baker & Co., of Yokohama, 
Japan, do solemnly and truly declare that I am the purchaser of 
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the goods, wares, and merchandise in the annexed invoice men- 
tioned and described ; that the said invoice is in all respects true ; 
that it contains a true and full statement of the time when and the 
place where the goods, wares, and merchandise therein mentioned 
and which are subject to any ad valorem rate of duty, or to any 
duty regulated or directed by law to be estimated, or based upon 
the value of the square —. or of any other specified quantity or 
parcel, were purchased, and the actual cost and quantity thereof, and 
of all charges thereon ; that no discounts, bounties, or drawbacks 
are contained in said invoice but such as have actually been allowed 
thereon ; that the currency in which said invoice is made out is the 
currency which was actually paid or is to be paid for said goods, 
wares, and merchandise, and that no different invoice thereof has 
been or will be furnished to any one. 

I further declare that it is intended to make entry of the goods, 
wares, and merchandise mentioned in said invoice at the port of 
San Francisco, in the United States of America. Dated at Yoko- 
hama, Japan, this 22d day of April, 1873. 

(Signed) P. A. RAMEE. 


224 Consular Certificate. 


1, C. O. Shepard, consul of the United States at Kanagawa, do 
truly certify that at Kanagawa, on this 22d day of April, anno Dom- 
ini 1873, the within invoice, numbered (6038), in which are mentioned 
and described certain 5 pkgs. tea, amounting, with the charges 
thereon, — the gross sum of $161.21, Mexican dollars, were produced 
to me by P. A. Ramée in person, the purchaser of the goods, wares, 
and merchandise therein mentioned, who — declared in 
writing, in my presence, that it was intended to make entry of said 

s, wares, and merchandise at the port of San Francisco, in the 
nited States of America. : 

I do further certify that I am satisfied that the person making the 
declaration hereto annexed is the person he represents himself to 
be; that he is a credible person, and that the statements made iu 
the said declaration are true. | 

Witness my hand and seal of office, at Kanagawa, the day and year 
aforesaid. 

(Signed) C. O. SHEPARD, 
DLsxAl.] Consul of the United States of America. 


District AND Port or San FRANCISCO, 
CoLLector’s OrFice, Feb. 15, 1886. 


I hereby certify the above to be a true copy of the original on file 


in this office. 
E. B. JEROME, 
8. D. PY l 


Custom-house, 
Oushier's office, 
8. F. 
1 Fees paid. 
15 Feb., 85. 
R. P., M. P. 


J 
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225 Consular Invoice. 


Invoieg of 100 packages tea shipped by Smith, Baker & Co. on 
id the S. S. “Colorado,” bound to San Francisco, and con- 
signed to order, for account and risk of the concerned. 


| | 
15 Marks and numbers. Packages. | Description. | Pounds. Amount. 
[IX L] 56 58 100 Japan tea 2,100 | $865 45 
ä Including 
~ pkgs 
acq’ 
boxes. 
Charges & com- 
gS ee eee — 71 64 
$937 09 
E. & O. E. 
Yokohama, 18th July, 1874. ) 
: (Signed) SMITH, BAKER & CO. 
* Custom-Hovuse, Sax FRANCISco, CA L., 


CoLLECTOR’s Oyrick, Aug. 12, 1874. 


I certify this to be the original invoice presented to me on entry 
of the merchandise therein named. 
(Signed) L. M. KELLOGG, 
Di. sf Deputy Collector. 


‘Steamer Colorado, Aug. 11, 1874. 
PHILLIPS, TABER & CO. 


Declaration as to Invoice. 


I, Charles Drake, of Smith, Baker & Co., of Yokohama, Japan, do 
solemnly and truly declare that I am the purchaser of the goods, 
wares, and merchandise in the annexed invoice mentioned and de- 
scribed ; that the said invoice is in all respects true; that it contains 
| a true and full statement of the time when and the place where the 
goods, wares, and merchandise therein mentioned, and which are 
subject to any ad valorem rate of duty or to any duty regulated or 
| directed by the law to be estimated or based upon the value 
226 of the square yard or of any other specified quantity or par- 

cel, were purchased, and the actual cost and quantity thereof, 
and of all the charges thereon; that no discounts, bounties, or 
drawbacks are contained in said invoice but such as have been act- 
ually allowed thereon; that the currency in which said invoice 
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is made out is the currency which was actually paid or is to be paid 
for said goods, wares, and merchandise, and that no different invoice 
thereof has been or will be furnished to any one. 

I further declare that it is intended to make entry of the goods, 
wares, and merchandise mentioned in said invoice at the port of 
San Francisco, in the United States of America. 

Dated at Yokohama, Japan, this 18th day of July, 1874. 

(Signed) CHARLES DRAKE. 


Conswlar Certificate. 


I, Geo. N. Mitchell, vice-consul of the United States at Kanagawa, 
do hereby certify that at Kanagawa, on this 18th day of July, anno 
Domini 1874, the within invoice, numbered 7469, in which are 
mentioned and described certain 100 pkgs. tea, amounting, with the 
charges thereon, — the gross sum of $937.09, Mexican dollars, were 
produced to me by Chas. Drake in person, the purchaser of the 
— wares, and mòrchandise therein mentioned, who thereupon 

eclared, in writing, in my presence, that it was intended to make 
entry of said s, wares, and merchandise at the port of San 
Francisco, in the United States of America. 

I do further certify that I am satisfied that the person makin 
the declaration hereto annexed is the person he represents himself 
to be; that he is a credible person, and that the statements made in 
the said declaration are true. 

Witness my hand and seal of office, at Kanagawa, the day and 
year aforesaid. 

(Signed) GEO. N. MITCHELL, 
[SEAL. | Vice-Consul of the United States of America. 


227 = Specification of Invoice of 100 Packages Tea Shipped by Smith, Baker ꝙ Co. on 
Board the P. M. S. S. “‘ Colorado,” Bound to San isco, and Consigned 
to Order, for Account and Risk of the Concerned. 


>. | s2 
mates Pounds. 33 aay 
qa cong 

numbers. 8 Style of packages. Description. : * a 1 Amount. 

. Each.| Total. © 4 [2 
{I X L] 56 | 50 Mats, 100-10 Ib. F. P. boxes | Tycoon tea. 20 1,00 | $35 50 | .3510 $351 05 
* 25 | Ca 200-3 Ib. lad. boxes} “ „ 24 0 « 5120 207 17 

ed. * 
58 | 35 Cases, 50-10 Ib. lad. boxes “ * on 500 . 45 207 23 
leaded. a — 5 — 
Charges. — — 48 78 
8 9014 23 
Commission, 2½ 4. 22 86 
| 09 
E. & O. E. 


Yokohama, 18th July, 1874. 
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228 Consular Invoice. 


Invoice of 110 packages tea shipped per S. S. Colorado“ to San 
Francisco and consigned to order or Phillips, Taber & Co., for 
account and risk of the concerned. 


IXI. 
7 110 packages tea, 5,150 (74 lbs. cont’g 10 
* " No.— 110 laeq'd chests), costing .....-.--..-.---- $1,791 93 
76 Charges and com missions...-..---- ---- 147 46 


Str. Colorado. 
Jan. 22, 1875. 


E. & O. E. 
Yokohama, Dec. 21st, 1874. 
(Signed) SMITH, BAKER & CO. 


PHILLIPS, TABER & CO. 


Custom-Housr, San FRANCISCO, CA., 
CoLLKcTor’s Orrick, Jan. 23, 1875. 


I certify this to be the original invoice presented to me on entry 
of the merchandise therein named. 
5 (Signed) E. BURKE, 
[SEAL.] Dep. Collector. 


We, Smith, Baker & Co., of Yokohama, Japan, do solemnly and 
truly declare that we are the purchasers of the goods, wares, and 
merchandise in the annexed invoice mentioned and described ; that 

the said invoice is in all respects true; that it contains a true and 
full statement of the time when and the place where the goods, 
wares, and merchandise therein mentioned, and which are subject to 
any ad valorem rate of duty or to 7 duty regulated or directed by 
law to be estimated or based upon the value of the square yard or 
of any other specified quantity or parcel, were purchased, and the 
actual cost and quantity thereof, and of all charges thereon; that 
no discounts, bounties, or drawbacks are contained in said invoice 
but such as have been actually allowed thereon; that the 
229 currency in which said invoice is made out is the currency 
which was actually paid or is to be paid for said goods, wares, 
and merchandise, and that no different invoice thereof has been or 

will be furnished to any one. , 
ia We further declare that it is intended to make entry of the goods, 
wares, and merchandise mentioned in said invoice at the port of 

San Francisco, in the United States of America. 
Dated at Yokohama, Japan, this 21st day of Dec., 1874. 
(Signed) SMITH, BAKER & CO. 


I, Thomas B. Van Buren, consul general of the United States at 
Kanagawa, — do hereby certify that at Kanagawa, Japan, on this 
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21st day of December, anno Domini 1874, tho written [within] invoice, 
numbered (613), in which are mentioned and described certain 110 
packages of tea,amounting, with the charges thereon, — the gross sum 
of $1,939.39, Mexican dollars, was produced to me by Mess. Smith, 
Baker & Co. in person, the purchasers of the goods, wares, and mer- 
chandise therein mentioned, who thereupon declared, in writing, in 
my presence, that it was intended to make entry of said goods, wares, 
and merchandise at the port of San Francisco, in the United States 
of America. 

I do further certify that Iam satisfied that the person making 


the declaration hereto annexed is the person he represents himself. 


to be; that he is a credible person, and that the statements made in 
the said declaration are true. 
Witness my hand and seal of office, Kanawaga, the day and year 


aforesaid. 
(Signed) THOS. B. VAN BUREN, 


[SEAL.] Consul General of the United States of America. 


230 Specification of Invoice of 110 Puckages Tra Shipped by Smith, Baker § Co. 
on Board the P. M. S. S. Colorado,’ Bound to San Francisco, and Con- 
signed to Order, for Account and Risk of the Concerned. 


8 | — 32 
Net weight. 2118 
Marks and pe ee 87 2 3 
— — 22 ' Description of packages. | Description. oe 27 Amount. 
: 32 ö Lbe.] Total| Ee | o 4 
5 | ene h. pounds. E 2 85 
{1X I.] 74 | 10 Cases * cont'g 1 lacq’d Tycoon tea. 65 650 | $35 40 45.58 $296 26 
chest. ; 
75-76 100 | II. c. b. lead.. “ * | 45 | 4,500 “ 33.24 | 1,495 67 
| | 5,150 $1,791 93 
— cossecccceseo cesses 100 16 
$1,892 09 
Commission, 23¢ 4 — on 30 
$1,939 39 
E. & O. k. 
Yokohama, December 21, 1874. 
231 Consular Invoice. 


Invoice of 50 packages tea shipped per S. S.“ Oceanic” to San Fran- 
cisco ~ consigned to order, for account and risk of the con- 
cerned. 


[I X LI No. 85. 50 packages tea, 1,500 lbs., costing--_-- $442 73 
Charges and commissions............ 48 50 
$491 23 
E. & O. E. 
Yokohama, June 8, 1876. 
(Signed) SMITH, BAKER & CO. 


Br. str. Oceanic. 


June 27, 1876. 


TABER, HARKER & CO. 
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Custom-Houss, Sax Francisco, CA., 
CoLLECTrOR's Oprick, June 27, 1876. 


I certify this to be the original invoice presented to me on entry of 
the merchandise therein named. 
- Signed) E. BURKE, 
[sEaL. ] Deputy Collector. 


We, Smith, Baker & Co., of Yokohama, Japan, do solemnly and 
truly declare that we are the purchasers of the goods, wares, and 
merchandise in the annexed invoice mentioned and described ; that 
the said invoice is in all respects true; that it contains a true and 
full statement of the time when and the places where the goods, wares, 
and merchandise therein mentioned, and which are subject to any 
ad valorem rate of duty or to any duty regulated or directed by 
law to be estimated or based upon the value of the square yard or 
of any other specified quantity or parcel, were purchased, and the 

actual cost and quantity thereof, and of all charges thereon ; 
232 that no discounts, bounties, or drawbacks are contained in 

said invoice but such as have been actually allowed thereon ; 
that the currency in which said invoice is made out is the currency 
which was actually paid or is to be paid for said goods, wares, and 
merchandise, and that no different invoice thereof has been or will 
be furnished to any one. 

We further declare that it is intended to make entry of the goods, 
wares, and merchandise mentioned in said invoice at the port of 
San Francisco, in the United States of America. 

Dated at Yokohama, Japan, this 8th day of June, 1876. 

(Signed) SMITH, BAKER & CO. 


I, H. W. Denison, vice-consul general of the United States at 
Kanagawa, Japan, do hereby certify that at Kanagawa, Japan, on 
this 8th day of June, anno Domini 1876, the within invoice, num- 
bered 2597, in which are mentioned and described certain fifty pack- 
ages tea, amounting, with the charges thereon, to the gross sum of 
$491.23, Mexican dollars, was produced to me by Messrs. Smith, 
Baker & Co. in person, the purchasers of the goods, wares, and mer- 
chandise therein mentioned, who thereupon declared, in writing, in 
my presence, that it was intended to make entry of said 8, Wares, 
and merchandise at the port of San Francisco, in the United States 
of America. 6 

I do further certify that I am satisfied that the person making the 
declaration hereto annexed is the person he represents himself to 
be; that he is a credible person, and that the statements made in 
said declaration ure true. 

Witness my hand and seal of office, Kanagawa, the day and year 
aforesaid. 

[SEAL. } (Signed) H. W. DENISON, 
V.-Consul General of the United States of America. 
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233 Specificutiun of Invoice of Fifty Packages Tea Shipped by Smith, Baker § Cu. 
— the O. & O. S. 2 1% Qceanic,’’ Bound to San Francisco, and Cun- 
signed to Order, for Account and Risk of the Cuncerned. 


8 24 85 
— — ; 8 Description of packages. | Description. * saa 26 ct Amount. 
* each. pound. ER = 
Cts. 5 
{I X L] 85 | 50 Boxes, 1.00 1- lb. papers New crop| 3 1,500 | $29 25 | 2.52] $42 73 ‘ 
leaded. ‘Tycoon tea. 80 
479 
Commission, 23¢ 4...... 11 98 
401 23 
E. & O. E. 
Yokohama, 8th June, 1876. 
234 Consular Invoice. 


Invoice of 308 packages tea shipped per S. S. “ Belgic” to San Fran- 
cisco and consigned to order, for account and risk of the con- 


cern 

905 
packages tea, 8, 985 lbs., costing——- $2,111 05 ‘ 
115 121 300 
T., H. & Co. 5 8 16 
308 

Charges and commissiuns 3 — 261 95 

$2,373 00 

E. & O. E. 

Yokohama, January 10, 1877. 

(Signed) SMITH, BAKER & CO. 


Br. stm. Belgic. 
February 1, 1877. 


TABER, HARKER & CO. 


Custom-Houss, San FRANCcIscoO, CAL., 
CoLLECToR’s OrFice, lst Feb., 1877. 
I certify this to be the original invoice presented to me on entry 
of the merchandise therein named. 
(Signed) J. H. McNABB, 5 
Deputy Collector. 


We, Smith, Baker & Co., of Yokohama, Japan, do solemnly and 
truly declare that we are the purchasers of the _ wares, and 
merchandise in the annexed invoice mentioned and described ; that 
the said invoice is in all respects true; that it contains a true and 
full statement of the time when and the places where the goods, 
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wares, and merchandise therein mentioned, and which are subject 
to any ad valorem rate of duty or to any duty regulated or directed 
by law to be estimated or based upon the value of the square yard or 

of any other specified quantity or parcel, were purchased, and 
235 - the actual cost and quantity thereof, and of all charges thereon ; 

‘that no discounts, bounties, or drawbacks are contained in said 
invoice but such as have been actually allowed thereon; that the 
currency in which said invoice“ is made out is the currency which 
was actually paid, or is to be paid for said goods, wares, and mer- 
chandise, and that no different invoice thereof has been or will be 
furnished to any one. 

We further declare that it is intended to make entry of the goods, 
wares, and merchandise mentioned in said invoice at the port of San 
Francisco, in the United States of America. 

Dated at Yokohama, Japan, this 10th day January, 1877. 


(Signed) SMITH, BAKER & CO. 


I, Thomas B. Van Buren, consul general of the United States at 
Kanagawa, Japan, do hereby certify that at Kanagawa, Japan, on 
this 10th day of January, anno Domini 1877, the within invoice, 
numbered (4545), in which are mentioned and described certain 308 
packages tea, amounting, with the charges thereon, to the gross sum 
of $2,373, Mexican dollars, was produced to me by Messrs. Smith, 
Baker & Co. in person, the purchasers of the , Wares, and mer 
chandise therein mentioned, who thereupon declared, in writing, in 
my presence, that it was intended to make entry of said goods, wares, 
and merchandise at the port of San Francisco, in the United States 
of America. 

I do further certify that I am satisfied that the person making the 
declaration hereto annexed is the person he represents himself to be; 
that he is a credible person, and that the statements made in the said 
declaration are true. 5 

Witness my hand and seal of office, Kanagawa, the day and year 
aforesaid. 


(Signed) THOS. B. VAN BUREN, 
[SEAL. } Consul General of the United States of America. 
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237 Testimony of George P. Spooner. 


(I.) Reside in Detroit; thirty-seven years of age; am a tea broker. 
Know ‘W. J. Gould & Co.; remember a purchase of tea made by 
Walter J. Gould calléd Tycoon chop. Gould purchased it of C. P. 
Low & Co., of Japan, through a Mr. Ballou. Purchase was made in 
Detroit. It was purchased vy Mr.Gould personally. I was present 
at the negotiation between Mr. Gould and Mr. Ballou. (2.) Mr. Bal- 
lou had an order for some teas for direct shipment from Japan, and 
the question arose as to how they should be faced, and various chops 
were proposed ; and Ballou had some photographs with different 
facings with him which he showed to Mr. Gould, and he had one 
branded “ Favorite” which Ballou said was used somewhere else, 
and Gould said he did not want to have any body’s else face mark; 
and I don’t remember whether I or some one else suggested Tycoon, 
and Gould said, O, yes, call it Tycoon,” in a kind of an offhand 
way. No reference was made at that time to the fact that Corbin, 
May & Co. were using the word “Tycoon.” It was not mentioned 
in that conversation. 


Cross-examination : 


The conversation was about February or March, 1885. I could 
tell exactly, because I had a copy of the order, but I gave it to Mr. 
Gould. Never heard of the word “ Tycoon ” having been used upon 
tea up to that time. (3.) I never saw any of Corbin, May & Co.’s tea 
marked “Tycoon,” nor anybody’s else. Never saw any here in the 
city of Detroit. It was Mr. Gould’s direction that the word “Ty- 
coon” should be put upon that facing in the 


238 & 239 Stipulation. 


That the witnesses, William D. Earnley and Young, grocers, at 
247 Grand River avenue, Detroit, composing the firm of Earnley & 
Young, would testify that the witness, William C. House, who testi- 
fied in this case heretofore, on the part of the defendants herein, was 
mistaken in his allegation that he had seen the word “ Tycoon ” on 
teas here, down town, at Ecarnley & Young’s, on Grand River ave- 
nue, and that he saw that said teas were handsomely put up and 
that the word Tycoon was upon them, and that both of said wit- 
nesses would testify that they never had in their store any teas con- 
taining the word “ Tycoon” upon the facings, either at the time cov- 
ered by the testimony of said William C. House, before that time, or 
since that time, and that said House never saw in their store, as tes- 
tified by him, any teas which were sold under the name of “Tycoon,” 
or that he saw quite a pile on the counter marked “ Tycoon,” and 
that neither of said witnesses, Earnly or Young, ever told said wit- 
ness House that they had imported any teas, from a Chicago house 
— marked with the word Tycoon as a trade-mark or 
otherwise. 


— — eth — . — 
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240 The Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


Carvin R. Connix ef al., Compl'ts, 
v8 


WALTER J. Gould et al., Def ts. 


It is hereby stipulated by and between the parties to this cause, 
by their respective solicitors, that the testimony of George H. Ballou, 
Jacob S. Taber, W. J. Tilley, Thomas B. Coghill, George H. Mur- 
dock, Addison Martin, William M. Hand, Morris Newton, Charles 
T. Bowen, George A. Moore, all of San Francisco, and John Cush- 
ing, of Oakland, California, and such other witnesses as may be — 
duced, may be taken in behalf of defendants, before James L. King 
or other notary public, at the office of Sheldon G. Kellogg, attorney- 
at-law, Merchants’ Exchange building, San Francisco, California, 
commencing on the 18th day of March, A. D. 1886, at ten o’clock 
in the forenoon, and continuing from day to day until — — 
and that the same may be read in evidence as testimony as if taken 
before an examiner of said court, and that an order may be entered 
in said cause extending time for taking proofs until sixty. days after 
taking of said deposition. 

P. L. SHUMAN, Compl'’ts’ Sol’r. 
DICKINSON, THURBER & HOSMER, 
, Def is Sol’rs. 

Chicago, Feb. 22, 1886. 


241 It is now stipulated between Sheldon G. Kellogg, appear. 

ing for the solicitors for the defendants, and Mr. P. J. Van 
Lobensels, acting for the solicitors for the complainants herein, that 
all testimony taken before the said James L. King, notary public 
herein, shall be considered as having been taken under objection 
by the solicitor for the complainants, said objection now being gen- 
eral, but with the same force and effect as if the proper objection 
had been taken to each and every question asked by the solicitors 
for the defendants. 

Also that all the cross-interrogatories on the part of the com- 
plainants shall be considered as having been taken under objection 
of the solicitors for the defendants, said objection being now gen- 
eral, but with the same force and effect as if the proper objection 
had been taken to each and every question asked by the solicitors 
for the defendants on each and every interrogatory asked by the 
solicitors for the complainants. 

It is further stipulated that the signing of the depositions by the 
witnesses, respectively, shall be waived. 

SHELDON G. KELLOGG, 
Solicitor, Acting for Defendants. 
P. J. VON LOBENSELS, 
Solicitor, Acting for Complainants. 
San Francisco, Mar. 18, 1886. | 
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242 In the Distriet Court of the United States ſor the District of 
Michigan. In Equity. 


* CaLvin R. Conmx et al., Complainants, 
v8. 
WALTER J. Goutp et al., Defendants. 


STATE OF CALIFORNIA, \ — 
City and County of San Francisco, 


I hereby certify that on the days hereinafter set forth, before me, 
James L. King, a notary public in and for the city and county of 
San Francisco, State of California, at the office of Sheldon G. Kel- 
logg, attorney-at-law, Merchants’ Exchange building, in the city 
and county of San Francisco, State of California, commencing on 
the eighteenth day of March, A. D. 1886, at.ten o’clock in the fore- 
noon, Cm appeared, pursuant to the annexed 27 — 
Jacob S. Taber, Thomas B. Coghill, Bela Wellman, George W. Mur- 
dock. Addison Martin, William M. Hand, and George A Moore, 
witnesses named and referred to in said stipulation; and the said 
Jacob S. Taber, Thomas B. Coghill, Bela Wellman, George W. Mur- 
dock, Addison Martin, William M. Hand, and George A. Moore, 
being each by me first duly cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth, and being carefully 
examined, deposed and said as appears by tlieir respective deposi- 
tions hereto annexed. 

And I further certify that said depositions were then and there 
reduced to weiting—type-writing—by me, and were read over to the 
said witnesses, respectively, the signing of same by said witnesses 
being waived by counsel for complainants and defendants, and the 
same has been retained by me for the purpose of sealing up and 
directing the same to the clerk of the court, as required by law. 

And I further certify that the reasons why said depositions were 
taken was that the said witnesses all reside in the State of California, 
more than one hundred miles from Detroit, in the State of Michi- 
gan, the place where this cause is to be tried. 

And I further certify that I am not of counsel or attorney to cither 
of the parties, nor am I interested in the event of the cause. 

And I further certify that the fee for taking said depositions, 
forty dollars, has been paid to me by the defendants, and the same 
is just and reasonable. S. C. Kellogg appeared for defendants and 
P. J. Van Loben Sels appeared for complainants. 

In testimony whercof I have hereunto set my hand 
[SEAL.] and official seal, at the city and county of San Francisco, 
State of California, this 19th day of March, A. D. 1886. 
JAMES L. KING, 
Notary Public. 
JAMES L. KING, 
Notary Public and Commissioner of Deeds, 
— 308 California &., San Francisco, Cal. 
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Jacos S. TaBER, a witness called on behalf of the defend- 
ants, being duly sworn to tell the truth, the whole truth, and noth- 
ing but the truth, deposes and says as follows: 


Direct examination by Mr. KELLouc : 


, Interrogatory 1. What is your name, age, residence, and occupa- 


tion? 
A. My name is Jacob S. Taber. 
Int. 2. State your age. residence, and occupation. 


A. What do you want to get at with me. I am not on trial. I. 


am 51 vears old. 

Int. 3. And your residence. 

A. San Francisco. 

Int. 4. And your occupation or business. 

A. Well, I guess they would call me a merchant. 

Int. 5. Will you please state the nature of your business—what 
kind of business you have been in for the past several years? 

A. Well, I have been a wholesale merchant of this city for many 


rs. | 

Int. 6. Will you give the names of the firms with which you have 
been connected and the dates? . 

A. Well, I have been connected with the house of Philips, Taber 
& Co., commencing in 1869, and from that on the firm changed to 
Taber, Harker & Co. They commenced in about 1875. 


By Mr. Van LOREN SEs: 


Int. 7. Is that the house of Asa Harker now? 
A. There is no such house now. 


By Mr. K ELLOOGOG: 


Int. 8. And when was the house of Taber, Harker & Co. dissolved ? 

A. In 1882. 

Int. 9. During those years, from 1869 to 1882, have the firm with 
oo you have been connected imported and sold large quantities 
of tea! 


Mr. Van Losen Sets: I do not suppose it is necessary for me to 
object all the time, but this is especially objectionable, and is irrele- 
vant and immaterial under the answer. 

Mr. KL. Lo: Our stipulation covers all that. Last question read. 

A. If you will strikeout the word“ large I will say quantities of 


tea. 
Mr. Van LosEN Sets: No. Let it appear as it is there. 


By Mr. K ELLodd: 


Int. 10. They imported teas? 

A. They imported teas and large quantities, but I do not want 
to be considered as making an expressioif for myself as a large im- 
porter. 
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Int. 11. Are you familiar with the word “ Tycoon ” as applied to 
tea ? 

A. Iam. 

Int. 12. State when you first used the word “ Tycoon ” as applied 
to tea. 


244 Mr. Van Lonen Sars: Is not that leading, Mr. Kellogg? 
We object to that on the ground that it is leading. 
Mr. KELLOOGOG: I will change that question. 


Int. 13. Have you used the word “Tycoon,” as applied to tea, in 
your business? 

A. I have. 

Int. 14. State at what time you first used the word “Tycoon” in 
that connection, as applied to tea. 

A. Well, according to my best remembrance, about the year 1869. 

Int. 15. State whether it had not been used prior to that time, to 
your knowledge. | | 

A. That I do not know. 

Int. 16. Did you continue to use the word “Tycoon,” as applied 
to tea, until you went out of business, in 1882? 

A. I did. 

Int. 17. Did you import considerable quantities of tea each year 
from 1869 td 1882 under the name of Tycoon tea? 

A. Well, if you will strike out the word “considerable” I will an- 
swer it. 

Int. 18. Did you import tea? 

A. I do not want to be considered as an ambitious merchant, but 
1 know that I imported more tea than anybody else. 

Int. 19. Did you import quantities of tea each year from 1869 to 
1881 under the name of Tycoon tea? 

A. I did; only do not put me in the fulsome business; I am very 
modest. 

Int. 20. Did the word “Tycoon” appear upon the labels, facings, 
and so forth, of packages in which this tea was sold ? 

A. Always; it always appeared. 

Int. 21. Where were those teas fired and by whom ? 

A. Well, we imported it from Japan and through Smith, Baker & 
Co.; what they did I do not know. 

Int. 22. Where did you sell this Tycoon tea? 

A. All through the State of California, and through Idaho, Mon- 
tana, and everywhere that San Francisco could reach a market. 

Int. 23. Did you have a particular brand of tea which you called 
Tycoon tea? 

A. No, I did not; I had a brand which I called that. 

Int. 24. Was there a demand for tea among merchants which was 
called Tycoon tea? 

A. Yes, sir. 

Int. 25. In your trade did you have an especial kind of tea known 
as Tycoon tea? 

A. No; now, you ask me the question, I did not; but the word 
“Tycoon” was used indiscriminately by everybody. Mine was the 
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I X L tea. Am I under examination now? I am getting very 
tired of this business. You are antagonizing each other. I used 
that word “Tycoon” indiscriminately, and everybody had a right 
to use it. It was a name adopted without any thought of advan- 
tage and was considered anybody’s mark—Eh ?—to which indi- 
viduals attached their own brands ad libitum. 

Int. 26. With what firm or house have you been connected since 
you went out of business, in 1882? 

A. H. Levi & Co. 
245 Int. 27. Will you state whether H. Levi & Co. now use the 
name Tycoon as applied to tea? 

A. I will. 

Int. 28. Have they so used it all the time since you have been 
with them ? 

A. They have. 

Int. 29. Do they sell Tycoon tea as much now ? 

A. Under our own name; under our own trade-mark name; but 
the word Tycoon” is used by us all the time. 

Int. 30. Will you-state whether or not the word “ Tycoon ” has 
been commonly and continuously used and applied to teas by various 
other houses in San Francisco besides your own since 1870? 

A. I think it has been used by everybody in California. 

Int. 31. Is this tea now sold by H. Levi & Co.—this Tycoon tea 
now sold by H. Levi & Co.—Japan or China tea? 

A. That is Japan tea. 

Int. 32. Was the Tycoon tea sold by your firm from 1869 to 1882 
Japan or China tea? 

A. Japan tea. 


Cross-examination by Mr. Van LonkN SRLS: 


Cross-interrogatory 1. Mr. Taber, I desire to ask you a few ques- 
tions in explanation of your testimony. I understood you to say 
that the word“ Tycoon,” as applied to tea, had never been applied 
and never been used by anybody as a special brand to denominate 
a special brand or kind of tea? ä 

A. Well, I did not say that; I said everybody used it. 

Cross-int. 2. But it was not a name of anybody who imported ten 
to designate an especial brand of tea, wus it? 

A. Well, the word “Tycoon” was open to everybody ; I keep on 
repeating that; it was no especial house and everybody had a right 
to use it. 

Cross-int. 3. In other words, is not it a fact that, in addition to 
the word Tycoon, the importers always had a special brand of their 
own to designate a particular brand of tea? 

A. Yes, sir. 

Cross-int. 4. For instance, was not the kind of tea you imported 
called I X L Tycoon tea ? 

A. Yes, sir. : 

Cross-int. 5. Was there not another brand—for instance, it might 
be called a diamond L Tycoon tea? 


ABD SAME RM 
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A. You must not ask me about other brands except my own. For 
instance, ours was I X L in a block. 

Cross-int. 6. What is a block ? 
| A. Give me a pencil and a piece of paper and I will show you; 
that is it. 


The witness marks I X L and encloses it with lines. 


Cross-int. 7. Is it a fact, Mr. Tabor, that the word Tycoon when 
first applied 


By Mr. KELLOGG : 


Cross-int. 8. One moment. Will you allow me to ask him to ex- 
plain about the IX L. If it had any connection with the tea, 
what was that I X L? 
246 A. It was our trade-mark for that tea. 


By Mr. Van Losen SELs: 


Cross-int. 9. Now, then, those tens that you refer to as having 
been imported in early days as I X L Tycoon tea, were they not 
all colored Japan teas? 

P A. They were the ordinary teas known as Japan teas of those 
ays. 

Cross-int. 10. But were they not colored teas ? 

A. Ido not know; they were not what we understand now as 
uncolored teas. 

Cross-int. 11. Are you acquainted with the brand of tea, imported 
by the house of H. Levi & Co. at the present time, called the “ Pop- 
ular Tycoon tea?” 

A. Yes, sir; I am. 

Cross-int. 12. Do you know when it was at first imported into this 
market? 

A. Yes, sir. 

Cross-int. 13. When was that first imported into this market? 

A. Within six months. 

Cross-int. 14. And is the facing of that marked “ Popular Tycoon 
ae “ packed for H. Levi & Co. by Smith, Baker & Co?” 

Ves, sir. 

Cross-int. 15. And that, you say, was only imported six months 
ago under that name? 

A. I say within six months. I say it was about six months since 
we got it. We sent to Smith, Baker & Co. to get it about a year ago. 

Cross-int. 16. Is it not a fact that the trade on this coast goes very 
largely by brands? 

A. Yes, sir. 

Cross-int. 17. And that a great many articles are sold and are 
known to consumers simply by the brand ? 

A. Yes, sir. 

Cross-int. 18. That is peculiar to this coast ? 

A. Yes, sir. 

Cross-int. 19. And, for instance, au article which may be very 
well known on this coast under a particular brand, the same identi- 
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cal article may be known under a different brand in the Eastern 
States? 

A. Yes, sir. 

Cross-int. 20. And that the word known in connection with the 
article on this coast may be entirely unknown somewhere else ? 

A. Yes, sir. : 

Cross-int. 21. Are you acquainted with a kind of tea which the 
firm of Smith, Baker & Co. puts up for the firm of Corbin, May and 
Co., of Chicago ? 

A. No, sir. 

Q. Cross-int. 22. And when you say the word “Tycoon” appeared 


on the facings of certain teas imported here did that word“ Tycoon” 


have any especial meaning ? 
A. No, sir. 
Cross-int. 23. Was it known to the trade to have any especial 
meaning or not? 
A. Not to my knowledge. 
Cross-int. 24. Then, was the only reason that people added it—as 
a sort of an ornamental superfluity ? 
247 A. I thought, when I used it, it was a good name to use on 
tea. 


Cross-int. 25. But you never attached any importance to it? 
A. Well, you keep crowding me; you won’t understand how 
busy Iam. I used it as a popular mark. 


The further taking of testimony herein is hereupon adjourned 
until to-morrow, March 19th, 1886, at 10 o’clock a. m. 
JAMES L KING, 
[SEAL. } Notary Public. 


248 Marca 19ru, 1886—10 o’clock a. m. 
At same place, met pursuant to adjournment. | 


Tuomas B. CoGHILL, a witness called on behalf of the defendant, 
being duly sworn to tell the truth, the whole truth, and nothing but 
the truth, deposes and says: 


Direct examination by Mr. KELTOOGOO: 


Interrogatory 1. What is your age and residence? 

A. My residence is Oakland at the present time and my age is 50, 
or will be the next birthday. 

Int. 2. What is your occupation ? 

A. Grocery. 

Int. 3. In San Francisco? 

A. Yes, sir. 

Int 4. How long have you been in that business in San Francisco? 
What is the name of your house? 

A. Coghill & Simon. 

Int. 5. How long have you been in the grocery business in San 
Francisco? 


WALTER J. GOULD ET A., &. 189 


A. Continuously since 1865. Before that I was here and went 
away. 

Int. 6. During these years, from 1865 to the present time, have 
the houses with which you have been connected imported and sold 
A. They have, since 1868 or 9; I am not positive which. 

8 In what quantities — considerable quantities? 

A. Yes. 

Int. 8. Have you, in your trade, used the word “ Tycoon,” as ap- 
plied to teas ? | 

A. Yes, sir. 

Int. 9. State how you have used the word. 

A. I remember the word on the packages and papers—the out- 
side packages and papers. The firm was then Coghill, Lyons & Co. 

Int. 10. At what time? 

A. The partnership was formed, I believe, in 1868. I think the 
tea importations commenced about 1869. That is my best recollec- 
tion. 

Int. 11. How have these houses, during these years, used the word 
Tycoon you say on packages? 

A. Ou packages—yes; on the outer label, and also on the paper 
packages of pounds and half pounds. It was used more particularly 
at that time. : 

Int. 12. What do you mean by the papers ? 

A. The tea was packed in pounds, half pounds, and third pounds. 


By Mr. Van Lonxx SErs: 


Int. 13. It was on the outside cover and on the inner papers also? 
A. Yes, sir. 


By Mr. KRLLOOOG: 


2 — Do you remember when your house first used the word 
66 coon 77 
A I think about the first importations of tea made by the house. 
Int. 15. In 1869? 
A. Yes, sir. 
Int. 16. Do you use the word Tycoon in that connection 
249 at the present time? 
A. Ves, sir. 
Int. 17. Have you continuously used the word “ Tycoon from 
the first importation in 1869 to the present time? 
A. No, sir. 
Int. 18. In what times have you used it? 
A. I do not remember when it stopped or why. It was left to the 
discretion of the brokers. 
Int. 19. Did you use the word Tycoon, as applied to tea, in 1879? 
A. I cannot remember, but I believe not, though. I remember it 
among our first importations, and parties would order frequently, 
saying, Send me a package of Young Hyson, Oolong, and Tycoon. 
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By Mr. Van Lonen Szts: 


Int. 20. And it was all precisely the same tea? 
A. It was — the same tea. Those names possessed no sig- 
nificance, as far as the tea was concerned. 


By Mr. KELLOOOG: 


Int. 21. Was the kind of tea called Tycoon tea Japan or China 
tea? 

A. Japan. 

Int. 22. State whether or not, of your own knowledge, the word 
Tycoon has been applied to tea by various other houses in San Fran- 
cisco besides your own. 

A. I believe so. 

Q. And has been so continuously used ? 

A. For several years it was so used. 

Int. 24. Did you ever claim any exclusive right to use the word 

Tycoon? 

A. No, sir. 
Int. 25. Never made a trade-mark of it, or attempted to? 
A. No, sir. 


Cross- exam ination by Mr. Van Lon Rx S xls: 


Cross- interrogatory 1. Mr. Coghill, do you not consider, from the 
fact that you do not know when you ceased the use of the word 
Tycoon as applied to teas and when you again started to use it and 
you have not used it continuously, that there was no special signifi- 
cance attached to the word Tycoon? 

A. There was none that I am aware of. I can tell you when I 
commenced using the word “ Tycoon ” again. 


By Mr. KL Loud: 


Int. 2. If you can tell that please do so. 
A. It was in March of last year. 


By Mr. Van LosEn SELs: 


Cross-int. 3. You re-commenced in March, 1885? 
A. Yes, sir; I will tell you why. We purchased the stock of Asa 
Harker & Co., and in that stock was one of his trade-marks—I X L. 


By Mr. KRLTLOOGG: 


Cross-int. 4. In connection with Tycoon ? 

A. In connection with Tycoon; yes. The whole thing was 
trade-marked in Sacramento; the label was registered at Sacra- 
mento. 


By Mr. Van LonExN SELs: 
Cross-int. 5. And you attached so little importance to the use of 
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that word in connection with tea that it was often left to tho 
250 discretion of the firers or. broker in Japan? 
A. That is my recollection; yes, sir. We very seldom 
get an order for Young Hyson or Oolong Japan teas. _ 

Cross-int. 6. Now, is it not a fact that in addition to that word 
Tycoon appearing on the facings or labels of teas there was always 
another distinctive mark or brand attached to it—for instance, 
„popular or other marks, and those were the particular marks of 
the tea? 

A. Yes, sir. 

Cross-int. 7. And the word Tycoon was never in any way a trade- 
mark or brand except that it appeared on the facing? 

A. In connection with the other; that is all. 

Cross-int. 8. And it was looked upon as more of a superfluous 
embellishment ? 

A. Yes, sir; it was the same tea exactly. 

Cross-int. 9. Was the word Tycoon as applied to tea ever in any 
sense of the word a trade-mark? | 

A. No, sir. 

Cross-int. 10. Was it ever claimed by anybody that he had the 
right to use that as a trade-mark? 

A. Not to my knowledge. 

Cross-int. 11. Was Tycoon tea as such ever known as indicating 
——— brand of tea differing as such from any other brand of 
tea 

A. Not to my knowledge. 

Cross-int. 12. Then there was never anything known as Tycoon 
tea on this coast? 

A. Nothing, as far as the word is concerned. 


By Mr. KEttoae : 


Cross-int. 13. You say your customers ordered it as such? 
A. Yes, sir. : 


By Mr. Van LosEN SELs: 


Cross-int. 14. But it never had any special significance and it was 
the same as Japan tea? 

A. Never with me; but these country people would order it so; 
one would want Young Hyson and another Oolong. 

Cross-int. 15. But it was a mere superfluous embellishment ? 

A. Yes, sir. 3 

Cross-int. 16. And that additional trade-mark that was added to 
it by the letters I X L, popular, or W. B. L. was the real brand by 
which it was known among the retailers ? 

A. Yes, sir. 

Cross-int. 17. Now, I desire to ask your opinion as an expert in 
this case if this coast is not peculiar for the way in which various 
articles are sold by brands or marks more than any other market. 

A. All I know about it is particularly applicable to this market ; 
but I do not know that it is more so than other markets. 

. Cross-int. 18. But this Pacific coast and markets adjoining it— 
25—131 , P 


192 CALVIN R. CORBIN ET AL., &C., vs. 


markets contributory to the Pacific coast market—think brands 
which are known particularly to this market are better? 

A. I think so; yes, sir. 

Cross-int. 19. And that, for instance, the identical article 

251 which may be sold in this market and be known under a 

very valuable trade-mark—that the identical article may be 

sold beyond the Rocky Mountains under an entirely different trade- 
mark ? 

A. Yes, sir. 

Cross-int. 20. For instance, is it not a fact that the word “ Black 
Swan,” which is very valuable trade-mark for gin, is entirely un- 
known on the other side of the Rocky Mountains? . 

A. That I could not say. 

Cross-int. 21. You are not acquainted with the gin trade? 

A. No, sir. 8 

Cross-int. 22. But it is quite possible that a trade-mark which is 
very well known in the Chicago market, which we will call the 
market of the Western States, and has become very valuable there— 
that that trade-mark may be entirely unknown on this coast ? 

A. Very likely so. 

Cross-int. 23. That word “Tycoon,” that you say was employed 
by your firm in early days in relation to tea—did not that always 
relate to colored teas ? 

A. At that time there was only colored tea, according to my recol- 
lection. We did not have at that time, I think, the uncolored teas. 

Cross-int. 24. And it was never, to your knowledge, applied to the 
strictly uncolored, pure, and unadulterated teas ? 

A. Not the uncolored ; no, sir. 


By Mr. KRLLOGG: 


Cross-int. 25. Is there any strictly uncolored tea? 
A. I should think so. There claims to be. They put it through 
a process and call it uncolored, and it may not be so. 


By Van LosBen Skis: 


Cross-int. 26. Are you acquainted with the particular brand im- 
ported in the Chicago market by the firm of Corbin, May & Co.? 

A. No, sir. 

Cross-int. 27. Entirely unacquainted with it? 

A. Yes, sir; I never heard of it. 


Cross-int. 28. And that tea to which you say the word “ Tycoon” 


was applied—was that sun-dried or pan-dried ? 

A. It was pan-dried, I think, sir. 

Cross-int. 29. Are you sure of that? 

A. Yes, sir. 

Cross-int. 30. Is it not a fact that the. system of pan-drying was 
introduced since 1879? 

A. That I do not know. 

Cross int. 31. Then you are not sure of that? 

A. I am not sure of that, and I would rather not express an opin- 
ion upon that. I have never been there, and I do not know any- 
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thing really about their process. I know they call some basket- 
— and some pun- fired, and the pan- fired is supposed to be col- 
ored tea. 

— 32. But you admit not to be an expert upon that pro- 
cess 
A. ¥as, sir. 


252 Redirect examination by Mr. KEtioae: 


Inte tory 1. Where is this tea marked as Tycoon by you fired, 
and by whom ? 

A. At Yokohama, by Mourilyan, Hennann & Co. 

Int. 2. Where did this tea marked Tycoon which you imported 
from 1868 purport to be from? 

A. It was from Yokohama, but I forgot by whom it was prepared. 


By Mr. Van ‘LoBEN SELs: 


Int. 3. Is the firm of Asa Harker & Co. in business now ? 

A. No, sir; we purchased their entire stock. 

Int. 4. Please state what the trade-mark is for that kind of tea 
you speak of as having received. 

A. IX Lin a block. 

Int. 5. Can you state the whole reading of the label of that ten? 


A. I cannot from memory. 


By Mr. Von Losen SELs: 


Int. 6. And you say it was only imported for the last six months? 

A. No, sir; they had it some time. 

Int. 7. Do you know how long they had it? 

A. No, sir; but Mr. Taber can tell you all about it if you can get 
him up here. 
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BELA WELLMAN, a witness called on behalf of the defend- 
ants, being duly sworn to tell the truth, the whole truth, and nothing 
but the truth, deposes and says as follows : 


Direct examination by Mr. KEL LOG: 


Interrogatory 1. Mr. Wellman, what is your age and residence? 

A. My residence is over in Fruitvale. 

Int. 2. What is your business residence? 

A. 126 to 122 Market street. 

Int. 3. And your age? 

A. 62. 

Int. 4. What is your occupation ? 

A. Merchant; wholesale grocer. 

Int. 5. How long have you been a wholesale grocer in San Fran- 
cisco ? 

A. Well, since 1849. 

Int. 6. Since then and until the present time? 

A. Well, of course in 49 we didn’t do a very big business, but I 
have been in the business ever since 49. 
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Int. 7. What was the name of your house at first? 

A. You mean in 49 

Int. 8. Well, you may state that. 

A. It has been Wellman, Peck & Co. for the past 20 years—22 or 
23 years. In 62 the firm of Wellman, Peck & Co. was organized. 

Int. 9. Has that house imported and sold tea? 

A. Yes, sir. 

Int. 10. In what quantities? 

A. Well, in quite large quantities. We have had it packed for us 
in Japan and China, but mostly in Japan. 

Int. 11. Have you in your trade used the word“ Tycoon as ap- 
plied to teas? 

A.. Yes, sir. 

Int. 12. State how you have used the word “ Tycoon” in your 
trade as applied to teas. 

A. Well, we have had teas packed for usin Japan under that 
head. We started that ourselves some 15 or 20 years ago. 

Int. 13. How does it appear—how does the word“ Tycoon ap- 
pear—on your facings? 

A. On the fac:ngs outside and on the papers inside. We have had 
it packed i pound papers, half-pound papers, and have it put on 
the outside and also on the inside. 

— 14. You have had it put on the outside and also on the in- 
side? 

A. Yes, sir. 

Int. 15. When did you first use the word “ Tycoon in connection 
with tea? 

A. I think it is between 15 and 20 years ago; it is over 15 and 
nearly 20. 

Int. 16. Do you use the word “Tycoon” in that connection at 
present ? 

A. Yes, sir. 

Int. 17. Have you used the word “Tycoon” as applied to teas 
continuously for fifteen years? 

A. Yes, sir. 
254 Int. 18. Is this Tycoon tea so marked Japan or China tea? 
A. Japan. 

Int. 19. Will you state whether or not, of your own knowledge, the 
word“ Tycoon“ has been used as applied to teas by various other 
houses in San Francisco except your own ? 

A. Yes, sir. 

Int. 20. Continuously so used? 

A. I think so; yes, sir; as faras my knowledge goes. 

Int. 21. Where is this tea marked “Tycoon” fired and by 
whom? 

A. In Japan. It is packed there by Smith, Baker & Co., and wus 
originally packed by Frazer for us, a tea-packer, and Smith; Baker 
& Co. pack it for us now. There are several different packers there. 

Int. 22. Is this tea imported under the name of “ Tycoon ten? 

A. Ves, sir; but it has a mark on it besides T'ycoon—W., P. & Co. 
aud a cross, and W. P. in a heart. 
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Int. 23. Is there a demand among customers for Tycoon tea as 
such under that name ? 

A. Well, I do not know that there is any particularly ; the brand 
kind of got used and people ordered Tycoon tea. | 

Int. 24. Have they ordered Tycoon tea during these fifteen 
years ?.." 

A. Yes, sir; but they generally put in—when the order comes to 
us they order Tycoon tea with our mark on it. 


Cross-examination by Mr. Van Loben Sets: 
Cross-interrogatory 1. You say in addition to the word “ Tycoon ” 


appearing on the facings of those packages you had another mark ? 


A. We had our own mark. 

Cross-int. 2. W. P.? 

A. W., P. & Co. 

Cross-int. 3. Is it not a fact that W., P. & Co. was your trade- 
mark ? i 

A. Yes, sir. 

Cross-int. 4. And no particular importance was attached to the 
use of the word Tycoon as such? 

A. No, sir. 

Cross-int. 5. And the Tycoon tea was not different from other 
tea on this coast? 

A. No, sir; it was a good brand of tea; that is all. 

Cross-int. 6. And Tycoon tea as such was not different from any 
other tea? 

A. No, sir. 

Cross-int. 7. And nobody on this coast ever claimed any exclusive 
right to the use of the word ? 

A. No, sir; I never heard of it. 

Cross-int. 8. Was there ever in your experience any special im- 
portance attached among the traders and retailers to the word Ty- 
coon appearing upon the facings? 

o, sir. 

Cross-int. 9. Was it ever in any sense a trade-mark ? 

A. We never considered it so. 

Cross-int. 10. Was it ever, to your knowledge, used for 


255 anything beyond a pure embellishment, as a high-sounding | 


name, without any especial importance being attached to it? 

A. Yes, sir. 

Cross-int. 11. A mere superfluous name ? 

A. Yes, sir; and our trade-mark was a particular mark. 

Cross-int. 12. And was Tycoon tea ever known to the trade as 
such on this coast ? 

A. No, sir; not without other marks on it. 

Cross-int. 13. Was it ever different in any essential particular 
from any other tea? 

A. No, sir. 

Cross-int. 14. And was not the additional letters I X L or diamond 
L or W., P. & Co. the real distinguishing mark ? 
A. Yes, sir. 
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Cross-int. 15. And by which it was known and sold? 

A. Yes, sir; by which it was known and sold. 

Cross-int. 16. This market of the Pacific coast and markets west 
of the Rocky Mountains form an especial market, in which goods 
are sold under brands and marks that are known only to the traders 
in this area? 

A. Yes, sir. 

Cross-int. 17. And is not this market known particularly for the 
use of trade-marks ? 

A. Yes, sir. 

Cross-int. 18. And may not a particular brand be valuable here 
that is not known east of the Rocky Mountains? J 

A. Ves, sir. 

Cross-int. 19. And may not a brand that is known east of the 
Rocky Mountains be unknown here? N 

A. Yes, sir. 

Cross-int. 20. And west of the Rocky Mountains forms an especial 
market ? 

A. Yes, sir; and,-like yeast powder, people order from brands. 

Cross-int. 21. They go by brands more than anything else? 

A. Yes, sir. 

Cross-int. 22. And may not, for instance, an article that is very 
well known and sold under a certain brand here—may not the 
identical article be sold under a different name east of the Rocky 
Mountains ? 

A. Yes, sir. 

Cross-int. 23. So the Rocky Mountains form a line of demarkation ? 

A. Yes, sir. 

Cross-int. 24. As far as brands are concerned? 

A. Yes, sir. 

Cross-int. 25. As much so as if they were two different political 
countries ? 

A. Yes, sir. 

Cross-int. 26. Now, Mr. Wellman, another question: The word 
“Tycoon,” that you say has been employed by you upon teas, was 
not that always employed upon — tens? 

A. Colored? Well, the teas were colored until for a great many 
years, and in fact most of them have now a little coloring. 

Cross-int. 27. And, as far as you know, there are on this 
256 coast no strictly uncolored teas? 

A. No; there has not been for years on this coast any 
strictly uncolored teas, but lately it is coming that way. 

Cross-int. 28. But before 1880 there was no strictly uncolored tea 
on this coast? 

A. No; unless somebody got it for their own use. 

Cross-int. 29. Why? 

A. Because it would not sell on this coast. 

Cross-int. 30. And sun-dried? 

A. Yes, sir; or basket-dried. 

Cross-int. 31. Are you acquainted with the teas imported by the 
firm of Corbin, May & Co., of Chicago! 
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A. No, sir. 
Cross-int. 32. You are entirely unfamiliar with them ? 
A. Yes, sir. 
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.«GeorGce J. MuRDOCK, a witness called on behalf of the de- 
fendants, being duly sworn to tell the truth, the whole truth, and 
nothing but the truth, deposes and says: 


Direct examination by Mr. K ELL OG: 


Interrogatory 1. Mr. Murdock, what is your age and residence? 

A. 38; Alameda. 

Int. 2. What is your occupation ? 

A. Insurance agent. 

Int. 3. What was your occupation from 1871 until 1884? 

A. Assistant book-keeper. 

Int. 4. For whom? 

A. The house of Philips, Taber & Co. and Taber, Harker & Co. 
and Asa Harker & Co., the one succeeding the other. 

Int. 5. Until what time were you with Asa Harker & Co.? 

A. Until a year ago March. 

Int. 6. A year ago in March? 

A. Yes, sir. 

Int. 7. What was the nature of their business—the business of 
the houses? 

A. They were wholesale grocers and importers of teas. 

Int. 8. In what quantities did they import and sell teas? 

A. Large quantities; among the heaviest of the importers. 

Int. 9. Do you know of the word“ Tycoon” having been used as 
applied to teas? 

A. I do. 

Int. 10. In their trade? 

A. Yes, sir. 

Int. 11. How was the word so used ? 


Mr. Van Lose Sets: Now, allow mea moment, Mr. Murdock. 
You say you were assistant book-keeper ? 

A. Yes, sir. 

Int. 12. And did you have any means of being at all familiar 
with the way in which the goods in which those firms dealt were 

- by the trade? Were you not altogether confined to the 

office 

A. No, sir; sometimes I was outside and some portion of the time 
I was shipping clerk of the store. 

Int. 13. Asa rule, the book-keeper is more confined to the office? 

A. I gave that as my occupation, although really I was not on 
the books—not on the general books, the ledger, journal, &c.—but 
I gave that because I kept the books of all importations entirely. 


By Mr. K Rl. LO: 


Int. 14. How was the word “Tycoon” used, as applied to teas? 
Ilow did it appear? 
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A. It appeared on the labels of the boxes, and, I think, on the 
packages of the teas—that is, when it comes in pound or half 
pounds, as they come as in our brand. Our brand was I X L Tycoon 
tea, imported by Taber, Harker & Co. a 

Int. 15. When did these houses first use the word Tycoon in con- 

nection with teas? ’ 
258 A. From the commencement of the importation of that 
brand—the I X L brand—and I think that was from the 


commencement of their business ; that was their principal brand. 


By Mr. VAN L-BEN SELs: 


Int. 16. About what time was that? 
A. Let me see. 


By Mr. KELLOO: 


Int. 17. About when ? | ; 
A. In the sixties—say 66; that would be safe. 


By Mr. Van Lonxx SEs: 


Int. 18. To when? 
A. To the date of the going out of business of the house, in 1884. 


By Mr. K RL LOOd: 


Int. 19. That is, the houso of Asa Harker & Co.? 

A. Ves, sir; that was the last house. 

Int. 20. Was the word “ Tycoon applied to teas by them contin- 
uously up to 1884? 

A. Yes, sir. 

Int. 21. Was this tea imported as Tycoon tea during these years 
under that name? 

A. Yes. I was going to say that I am relying on my memory 
entirely, and I have not refreshed it at all; but I think I am per- 
fectly safe in saying so. 

Int. 22. Do you know whether there was a demand among cus- 
tomers for tea marked Tycoon —“ Tycoon tea? 

A. I do not think that they had—I think not. I think that was 
merely a secondary consideration. I think the brand I X L was 
what the tea was known by; not any more than our other brand of 
A. X. in the block, which was known as Yamasharo. 

Int. 23. Was the tea so marked Tycoon tea Japan or China tea? 

A. Japan. 

: — — was the tea imported as Tycoon tea prepared, and 
y whom 

A. From Yokohama and prepared by—most of the tea by Smith, 
Barker & Co., and afterwards by some house that I do not re- 
member. 

Int. 25. State whether or not, of your own knowledge, the word 
Tycoon had been used as applied to tea by various other houses in 
San Francisco other than the one with which you were connected, 


from 1870 to the present time? 
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A. I think it has been in very common use by many other houses. 
Int. 26. And been continuously used ? 
A. Yes, sir. 


Cross-examination by Mr. Van Lonkx SeErs: 


Interrogatory 1. Was there ever, in your experience, any especial 
importance attached among the traders and retailers on this coast to 
the use of the word Tycoon appearing on the facing of tea . ? 
Was it not a fact that the additional trade-mark, the words I X L or 
W., P. & Co. was the real trade-mark and the brand by which it was 
familiarly known ? | oe 

A. Yes, sir; the trade-mark in teas of especial brands of especial 
houses is the principal 2 

Cross-int. 2. And that Tycoon tea,” as such, was never in any 
essential different from any other tea; was it different from Young 


Hyson, say ? 
A Well, yes. 


259 Cross-int. 3. In what particular? 
A. Well, it is intended to give standing to it; it is a part of 

the name, not the leading part, but the secondary part. 

*¹ 4. Was it ever anything more than an embellishment? 

No, sir. 

Cross- int. 5. And it was not a distinctive mark of tea? 

A. No, sir; it was used by inany houses. 

Cross-int. 6. It was used by many houses, and therefore never any 
especial importance was attached to it? 

A. No, sir. | 

Cross-int. 7. Was it ever used or claimed by anybody to be owned 
by ee as a distinctive trade-mark ? 

A. Not that I know of. 

Cross-int. 8. Or that he had the exclusive right to use it? 

A. I never heard of any controversy on the subject. 

Cross-int. 9. Was it known among the merchants here that it was 
everybody’s word ? 

A. That several of them used it. 

Cross-int. 10. Then was it ever in any sense a trade-mark as such ? 
You know the meaning of the word trade-mark, do you not? 

A. Yes, sir; but then I was thinking at one time we did establish 
a trade-mark, but whether that was included or not—it is my opin- 
ion—I think it was. 

Cross-int. 11. Was not the word IX L your trade-mark, that you 
claimed the exclusive right to use in connection with tea? 

A. Yes, sir. ’ 

Cross-int. 12. Was there ever such a thing known as Tycoon tea 
as — from any other tea ? 

o. 

Cross- int. 13. On this coast? 

A. I think not. 

Cross-int. 14. Was not the additional letters I X L or W. T. C. the 
distinctive trade-mark ? 

A. Yes, sir. 
26—131 
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Cross-int. 15. And was it not known by such additional trade- 
mark ? 
A. Yes, sir. 
Cross-int. 16. Is it not a peculiarity of this market that goods sell 
and are known by brands and trade-marks. 
A. Yes, sir. 
Cross-int. 17. More so than any other market? 
A. Yes,sir; in other markets they sell tea by sample, and here 
they sell by trade-mark. 
Cross-int. 18. And that not only relates to tea, but gin and other 
articles? 
A. Yes, sir. 
Cross-int. 19. This market goes a great deal on marks? 
A. Yes, sir. 
Cross-int. 20. And each house likes to have its own goods known 
and marked by itself exclusively ? 
A. I have never been in trade anywhere else, but I understand it 
is more so here than in other places. 
Cross-int. 21. Is it not a fact that an article may be very 
260 well known to the trade here under certain brands, and the 
same article may be sold in the Chicago market under a dif- 
ferent brand ? 
A. I presume so; but it is beyond my knowledge. 
Cross-int. 22. And the brand which may be very well known in 
the Chicago market may be unknown in this market, and the brand 
that is very well known in this market be unknown there ? 
A. That is beyond my knowledge. 
Cross-int. 23. You do not know ? 
A. No, sir. 
Cross-int. 24. Do you know whether those teas in relation to which 
the word Tycoon was used were colored or uncolored teas ? 
A. They were colored. 
Cross-int. 25. There are hardly any uncolored teas imported on 
this coast? 
A. At the time of the commencement of this ‘brand it was un- 
known, but lately uncolored teas are coming into favor. 
Cross-int. 26. It is within the past four years, is it not? 
A. Yes, sir; within the past four years. 
Cross-int. 27. That what you call colored teas are pan-dried ? 
A. Yes, sir. 
Cross-int. 28. And that word Tycoon, as far as it was used, applied 
to teas, was only applied to colored pan-dried teas ? 
A. So far as I know; it may have been put on uncolored teas. 
Cross-int. 29. Are you acquainted with the particular kind of teas 
which are offered for sale and sold by the firm of Corbin, May and 
Co., of Chicago? 
A. No, sir. 


Redirect examination by Mr. KRI. LOG: 


Interrogatory 1. Do you know whether Asa Harker & Co. trans- 
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ferred the right to the IXL Tycoon mark or label to any other house 
upon going out of business, in 1884 ? 

A. I think they did; to Coghill & Simon. 

Int. 2. And were Asa Harker & Co. the successors to Tuber, Harker 
& Co.? 

A Yes, sir. 
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ADDISON MARTIN, a witness called on behalf of defendants, being 
duly sworn to tell the truth, the whole truth, and nothing but the 
truth, deposes and says as follows : 


Direct examination by Mr. KuLLO0OGG: 


Interrogatory 1. What is your age and residence, Mr. Martin ? 
* I do not like to give my age. I am over 21. Iam 21 years 
old. 

Int. 2. That is a ſormal question, Mr. Martin. 

A. Ves, sir. 

Int. 3. And your residence? 

A. San Francisco. 

Int. 4. What is your occupation ? 

A. Oh, I am a salesman in the grocery business. 

Int. 5. What was your occupation ? 

A. Iam with Lebenbaum Bros. 

Int. 6. How long have you been salesman with Lebenbaum Bros.? 

A. They have only been in business six months. 

Int. 7. Who were you with before that? 

A. C.J. Hawley & Co. 

Int. 8. How long were you with them ? 

A. I was with Hawley 3 years. 

Int. 9. What was your occupation prior to that time? 

A. I was in business for myself. 

Int. 10. How long were you in business for yourself? 

A. Since 1849. 

Int. 11. What was the nature of your business? 

A. In 1868, 69, & 70 I was in the grocery business, carrying 
on business under the name of the Co-operative Grocery Store. 
was the manager and sole director of it. That is the time that vou want 
to bring this thing to, because prior to that or since that I cannot 
answer. 

Int. 12. In those years, from 1868 to 1870, did you import and 
sell teas? 

— I did not import, but I sold teas that were imported into this 
market. 

Int. 13. Do you know of the word Tycoon as having been used as 
applied to teas ? 

A. On various descriptions of packages the word Tycoon was used. 
Tut. 14. At what time? 

A. 1868, 9, & 1870. 
Int. 15. Has it been used, to your knowledge, since then? 
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A. I cannot tell. 
Int. 16. At that time was there a demand among customers for 
tea marked Tycoon ? 
A. Not particularly. 
Int. 17. Do you know whether teas marked Tycoon have been sold 
commonly in San Francisco ? 
A. They were at that time. 
int. 18. But since that time you know nothing about it ? 
262 A. I know nothing about that; no. 
Int. 19. Was the tea marked Tycoon Japan or China ten? 
A. Japan. | 
Int. B. How did the mark Tycoon appear? 
A. On the outside of the packages, on the box, and it is my im- 
pression that there was several styles of jars marked Tycoon. 


Cross- examination by Mr. Van LonENSELS: 


Cross- interrogatory 1. Mr. Martin, I wish to ask you a few ques- 
tions in cross-examination. Is it not a fact that, in addition to the 
word Tycoon, which appeared, as you say, on those packages in 
those years, there was always another descriptive mark or letters or 
emblem connected with it which formed the real trade-mark ; the 
word IXL or diamond L, for instance? 

A. No; I think not; I think not. I think it was Tycoon Japan 


Cross-int. 2. Are you not mistaken about that ? 

A. Possibly there were some; I presume, according to my recol- 
lection, there was probably half a dozen different styles of packages 
and shipments in that, but diamond L I do not recollect ; I do — 
recollect any diamond L except a very low grade of Japan tea that 
was imported by Levi. It was his brand on half-pound and 5-pound 
boxes. My impression is that Macondary imported a tea under that 
name. 

—— Did not Macondary have his own trade-mark connected 
with it? 

A. He would have his own shipping mark, but it wouldn't be— 
it might be the same facing that the other was. 

Cross-int. 4. For instance, are you acquainted with the Tycoon W. 
P. C. brand—Wellman, Peck & Co.’s brand ? 

A. Yes; I think we have had some of that tea in the store within 
the last three years; I think so; that is my impression. 

Cross-int. 5. And you say that the word Tycoon was used by 
various parties? 

A. Yes, sir. 

Cross-int. 6. And nobody claimed any exclusive right to use that 
as a distinctive brand? | 

A. No; I do not think they ever claimed it as a distinctive brand. 

Cross-int. 7. And no —— significance was attached to that 
word Tycoon as applied to this tea? | 


A. Let me look at a memorandum ; possibly I have something 
here concerning that. (After examining memorandum.) I thought 
I had a memorandum of Wellman, Peck’s teas, but I have not. 
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Cross-int. 8. It has been given in evidence as W. P. C. Tycoon 
tea? 
A. I think that Hawley kept their tea. He kept a great many of 
Wellman, Peck’s teas, and I think he had a tea he called Tycoon 
tea, a better class of Japan tea. 
Cross-int. 9. It is some time since you have been particularly inti- 
mate with Japan tea on this coast? 
A. I have been for the last four vears. , 
* Cross- int. 10. But your memory as to what were the various brands 
in the market is not quite as good as it was when you were 
263 connected with it, is it? 
A. No; but at that time there was a very ſew importers 
to what there are now. 
Int. 11. Were not almost all of those teas colored tea? 
A. Well, what we call colored then we do not call colored now. 
The term is used to distinguish what is basket- fired and the other. 
They were not basket-fired, but the ordinary Japan teas. 
Int. 12. And is it not also a fact that there have been hardly an 
teas except within the last few years which are absolutely — 2 
| pure, and unadulterated teas ? 
: A. You go too far. | 
: Cross-int. 12. Isn’t it a fact that it is only within the last 3 or 4 
years in this market that uncolored teas have been imported ? 
i | A. Under that name it is probably about 4 or 5 years that the atten- 
7 tion of people has been drawn to it. They have been trying to put it 
on the market. All this agitation about colored teas has been going 
> on of late, but the difference is very little. 
Cross-int. 14. In your opinion ? 
ö A. And it is with the people. 
Cross-int. 15. Then you also are of the opinion that there was 
never any especial significance attached to the word Tycoon as con- 
nected with these teas—that it was no distinctive brand? 
A. I think it was intended to represent that it was better grade— 
a higher grade of tea. I think that was the understanding of it. 
It was a better grade of tea than the ordinary Japan tea. I think 
some of it was very high-priced tea. 
Cross-int. 16. But some of it was very poor also, was it not? 
A. There were cheap grades that retailed for about fifty 


cents. 
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WILLIAM M. Hanp, a witness called on behalf of defend- 
ants, being sworn to tell the truth, the whole truth, and nothing but 
the truth, deposes and says as follows: 


Direct examination by Mr. KEL.oce : 
Me Interrogatory 1. What is your age and residence, Mr. Hand ? 


A. I am 44. 
Int. 2. And your residence? 
A. Iu the store. 

Int. 3. No, sir. 
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A. 313 Turk street. 

Int. 4. In San Francisco? 

A. Yes, sir. 

Int. 5. What is your occupation ? 

A. Salesman. 

Int. 6. With Lebenbaum Bros. ? 

A. Yes, sir. 

Int. 7. What business have you been connected with? 

A. Groceries altogether. 

Int. 8. For how many years last past? 

A. Call it 27 or ’8—say 27. It is about 30, but I will make sure 
of it. 

Int. 9. During these years have the houses or firms with which! 
you have been connected sold tea ? 

A. Yes, sir. 

Int. 10. In considerable quantities ? 

A. Considerable. 

Int. 11. Do you know of the word Tycoon ? 

A. I do. 

Int. 12. Having been used as applied to ten? 

A. Yes, sir. 
P iat. 13. When, to your knowledge, was the word Tycoon so used 

rst! 

A. Well, in the neighborhood of 15 years ago or before. I cannot 
exactly give you the date and time. 

Int. 14. How long did such use continue in your trade? 

A. Well, to my certain knowledge, at least 2 years. 

Int. 15. Have you known of the word Tycoon as having been used 
since—as having been applied to tea since 

A. I have not known of the word Tycoon being used, except 
about that time. It might have been five years, but it was at least 
two years. 


Mr. Van LoBENsELS: No questions. 


265 Marcu 19rn, 1886. 


Grondk A. Moore, a witness called on behalf of defend- 
ants, being first duly sworn to tell the truth, the whole truth, and 
nothing but the truth, deposes and says as follows: 


Direct examination by Mr. Ketioce: 


Interrogatory 1. State your name, age, and residence? 

A. My age is 32 and I reside at 614 Sutter street. 

Int. 2. In this city? 

A. Yes, sir. 

Int. 3. What is your occupation ? 

A. I am a commission merchant and importer of teas and coffee. 
Int. 4. With what house are you connected ? 

A. I am with the firm of E. L. G. Steele & Co. 

Int. 5. How long have you been conuected with that house? 
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A. The house has only been in existence since the beginning of 
1885. a 
Int. 6. They are successors of whom ? 
A. C. Adolph Low & Co. 
Int. 7. How long were you with the house of C. A. Low & Co.? 
A., For 15 years. 
Init. 8. Do you know, during these years, whether C. Adolph Low 
& Co. imported and sold tea ? 
6 A. Yes, sir. 
Int. 9. In considerable quantities ? 
A. Yes, sir. 
Int. 10. Do you know of the word Tycoon having been used as 
applied to tea? ; 
A. Yes, sir. 
Int. 11. How was the word used ? 
— * * — ty — = 
nt. F here did ita r—how did it appear? 
A. On the label. 1288 ä 2 
Int. 13. When did you first use the word Tycoon in connection 
with teas ? 
A. Well, that I am unable to state. 
’ Int. 14. Was the word in use when you became connected with 
the house? 
A. Yes. 


By Mr. Van LOBENSELS: - 


‘ Int. 15. What time was that, about ? 
A. That was in 1870. 


By Mr. KRL LOG: 


Int. 16. Where was this Tycoon tea 12 and by whom ? 
A. It was prepared in Yokohama by Walsh, Hall & Co. 
Int. 17. Was the word Tycoon placed on the facing and labels at 
your request ? : 
* A. That I am unable to state, but I presume it was. 


: - Mr. Van LongNs RLS: I object to that and move that it be stricken 
: out. 


By Mr. KELLoGG : 


Int. 18. For how long, for how many years, was the word Tycoon 
used on packages in connection with tea in your trade? 
A. Do you mean after I became connected with the house? 
Int. 19. After you became connected with the house; from 1870 
to what year? 
266 A. I referred to the invoice book this morning to refresh 
my memory and found it was until 75, as far as 1 could find. 
Int. 20. Was the tea so marked Japan or China tea? 
A. It was marked either, I think. Are you asking the question, 
Was it so marked ? 
Int. 21. No. Was the tea Japan tea? 
A. Yes; it was Japan tea. 
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es Did you ever claim a trade-mark in the word Tycoon? 
A. No. 

Int. 23. Was it used on Japan tea in the same way as Young Hyson 
and Oolong on Chinese tea ? 


Mr. Van LonensEts: I object to that as calling for the opinion 
of the witness, 

The Witness: Do I answer that? 

(Question read.) 


A. Yes; it was a descriptive name given to the tea, the tea that we 
imported under that name. 


Cross-examination by Mr. Van LOBENSKLS: 


Cross-interrogatory 1. Mr. Moore, it is a fact that, besides those 
importations of tea which your house imported, there were also other 
houses that imported that tea and had the word Tycoon attached to 
the label or facing ? 

A. To the best of my memory there were other houses that im- 
ported the Tycoon tea. 

Cross-int. 2. Was there not another mark in addition to the word 
Tycoon appearing on the label ? 

A. Yes, sir. 

Cross-int. 3. What was that mark in your case ? 

A. Diamond X. 

Cross-int. 4. Is it not a fact that the Diamond X was the real trade- 
mark? 

A. Ves, sir. 

Cross-int. 5. And the word Tycoon, although it appeared also on 
the label, was used as an embellishment? 

A. Ves, sir. 

Cross- int. 6. To which particular word, Tycoon, no one claimed a 
trade-mark ? 

A. We never did. 

Cross-int. 7. And, as far as you know, the only reason that the 
word was used was it sounded well? 

A. As far as I know, I do not know that it was used because it 
sounded well, but it was used to describe a certain quality of tea. 

Cross-int. 8. Isn’t it a fact that there was several kinds of tea on 
this coast, which had that word Tycoon on the label ‘or facing of 
the box, which were different kinds? For instance, were you ac- 
quainted 8 the kind of tea that was called W., P. C. Tycoon tea? 

No, sir. 
267 Cross-int. 9. Wellman, Peck & Co.’s tea? 
A. No, sir. 

Cross-int. 10. Or I X L? 

A. That I know. 

Cross-int. 11. Was not your tea different from that ? 

A. I never compared them. 

Cross-int. 12. Do you mean to say that Tycoon tea as such had 
any meaning—that it was differently prepared or fired? 

A. Ido not think it did. I do not think it had any meaning at 


* . 
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Cross-int. 13. Then you did not attach any importance to the word 
Tycoon ? ; 

A. Merely as a matter of custom. 

Cross-int. 14. And you have already stated that, in your opinior, 
it was never in any sense a trade-mark, the word Tycoon or the 
me words ? 

A. That is my opinion. 


By Mr. K LL OOO: 


Int. 15. You said it was used to designate a particular quality of 
ten? 

A. With us it was For instance, say we had one in voice on hand 
and we would write them over to repeat or duplicate the invoice of 
Tycoon tea. It was merely used to designate a certain quality of 
tea. 


By Mr. Van Losen Szts: 


Cross-int. 16. That was merely between your houses in Japan and 
yourself? 

A. Yes, sir. 

Cross-int. 17. And when you say that was done to describe it you 
do not mean to say that Tycoon tea on this coast was known to cus- 
tomers and retailers from any other kind of ten? 

A. They might have been educated up to it. 

Cross-int. 18. Did not they call it Tycoon diamond X! 

A. Sometimes they would call it diamond X and sometimes Ty- 
coon. 

Cross-int. 19. Is it not a fact that by reason of others using that 
. Tycoon no particular importance wus attached to it? 

. Yes, sir. 

Cross-int. 20. And when you say it was used as a descriptive mark 
you mean to say that it was a description of the tea imported by C. 
Adolph Low & Co.? 

A. Yes; in our case. 

Cross-int. 21. That Tycoon tea was at that time, as far as you 
g applied to colored teas, was it not? 

es. 


Cross-int. 22. And it never, to your knowledge, was applied to col- 
ored teas? 

A. I do not think there was any uncolored teas imported at that 
time. 

Cross-int. 23. Is it not a fact also that on this coast it is only 
within a very few years that pure uncolored teas or pan-fried [fired] 
have been imported ? 

A. Yes, sir; they are popular, but they are not popular with im- 
porters, because they do not hold their quality. 

Cross-int. 24. And people here have heen accustomed to colored 


teas ? 

A. Yes, sir. 
268 Cross-int. 25. You are well acquainted with the demand 
and supply of teas on this coast ? 
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A. Yes, sir. 

Cross-int. 26. That has been your particular line ? 

A. Yes, sir. 

Cross-int. 27. Are you acquainted with the kind · of teas that the 
house of Corbin, May & Co., of Chicago, import ? 

A. Not at all. 

Cross-int. 28. I desire to ask you a further question, Mr. Moore, as 
an expert. Is it not a fact that on this coast various articles sell 
and are known among the trade generally, the importers and re- 
tailers. by brands and trade-marks ? 

A. Yes. 

Cross-int. 29. And that that is a peculiarity of this coast more 
than any other section of the country, as far as you know? 

A. As far as I know, but my experience has been entirely on this 
coast in mercantile matters. 

Cross-int. 30. And on this coust that an article that is well known 
by a trade-mark, and that same article may be sold in Chicago or 
= * under an entirely different trade-mark ? | 

. Yes, sir. 


Cross-int. 31. And there they may not know the article by the 


trade-mark it is sold under here, and vice versa ? 

A. Yes, sir. 

Cross-int. 32. And that, speaking as a merchant, the Rocky Mount- 
ains form a demarcation line between the markets and between the 
territory of the markets on this side and on the other side, as far as 
trade-marks and brands are concerned ? 

A. Notentirely. For instance, in fruitand salmon and in things 
that are peculiar to the production—are the production of this coast— 
the trade-mark is known as well in the East as here, because in the 
East is our market. 

Cross-int. 33. They are put up for the Eastern market? 

A. Yes, sir. 

Cross-int. 34. For instance, articles like gin or teas, the Rocky 
Mountains form a demarcation line as between the various markets? 

A. Well, not so much now as in the former times before the teas 
and other things which we imported from the East, in addition to 
China and Japan, were so easily distributed as now. Formerly 
when our teas were brought here by sail or steamers our market was 
west of the Rocky Mountains, and of course the distribution to points 
east of the Rocky Mountains was made from the Eastern market, and 

‘consequently the trade became accustomed to seek—the trade east 
of the Rocky Mountains became accustomed to seek their brands 
and west of the Rocky Mountains to seek theirs, and consequently 
the goods which were produced or imported into this market and 
sold were sold west of the Rocky Mountainsand became known west 
of the Rocky Mountains, and on the east vice versa. 

Cross-int. 35. For instance, are you at all acquainted with gin and 
gin trade-marks? 

A. Yes; somewhat; A. V. H. &c. 

Cross-int. 36. Are you acquainted with the brand of Black Swan 
gin? 
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A. Yes; somewhat. 
269 Cross-int. 37. le it not a fact that that gin is hardly known. 
on this coast except under the name of Black Swan and in 
the East under an entirely different trade-mark ?. 
A. That I do not know. 
Pross-int. 38. And other articles, like yeast powder, say? 
A. That I do not know, but of gin I can say. 


Mr. K EL Lod: Of course that does not make it legal. 
Mr. Van Lonxx Skis: That is a question of law. 


Cross-int. 39. You say that you stopped the use of the word Ty- 
coon in connection with tea in 1875? 

A. About that time; yes, sir. 

Cross-int. 40. And since then you have had no more imported ? 

A. We have not imported teas under that name. 

Cross-int. 41. Although you have imported other teas ? 

A. Yes, sir; we have imported other teas. 

Cross-int. 42. And do you not—would you not conclude from that 


that your use of the word Tycoon was not of any particular value 


to your teas? 

A. No; not that. It was that the trade-mark diamond X became 
uncalled for, and we have imported the same quality of teas under 
the mark of diamond L without the word Tycoon. We had estab- 
lished a trade for diamond L tea with certain other words on the 
label, and we did not consider it of any importance to put the word 
Tycoon on it. 


It is hereby ~ that the signatures of the respective wit- 


nesses are waiv 
JAMES L. KING, 
Notary Public and Commissioner of Deeds, 
308 California St., San Francisco, Cal. 


Endorsed : 2974. In the circuit court of the United States for 
eastern district of Michigan. Calvin R. Corbin vs. Walter J. Gould. 
Depositions on behalf of defendants. Rec’d by mail and opened in 
open court and filed March 29, 1886. Walter S. Harsha, clerk. 


270 The Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


CaLvin R. Corin et al., 1 
vs. 
Water J. Goulp et al., Defendants. 


It is hereby stipulated that the testimony of such witnesses as 
may be produced before Charles Flowers, a U. S. commissioner, 
either on the part of complainants or defendants, on April 15th, 1886, 
may be taken by him, and their depositions so taken may be read 
upon the hearing of said cause with the same force and effect as 
though taken upon due notice before an examiner appointed by the 
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court. It is further stipulated that the signatures of the several 
witnesses of [to] their several depositions shall be waived. 
P. L. SHUMAN, Compl'ts’ Solicitor. 
DICKINSON, THURBER & HOSMER, 
Def is Sol vs. 


271 The following — was taken by me, pursuant to the 

stipulation hereto attached, on the 15th day of April, 1886— 
Mr. Shuman appeared on behalf of complainants and Mr. Hosmer 
on behalf of defendants: 


GeorGE P. Spooner sworn for defendants. 


Examined by Mr. Hosmer : 


Q. What is your place of residence, age, and business ? 

A. I reside in Detroit; I am 37 years of age, and am a tea 
broker. 

Q. Do you know the firm of W. J. Gould & Co., defendants in 
this case? . 

A. Yes, sir. 

Q. Do you remember a certain purchase of tea made by Walter J. 
Gould called the Tycoon chop? 

A. I do. ; 

Q. From whom did Gould purchase that, if you know ? 

x. He purchased it of C. P. Low & Co., of Japan, through a Mr. 
ou. 

Q. At what point—here in Detroit? 

A. In Detroit. 

Q. Was it purchased by Walter J. Gould personally 

A. Yes, sir. 

Q. Were you present at the negotiation between Walter J. Gould 
and Mr. Ballou, representing C. P. Low & Co. ? 

A. I was. 

Q. State what occurred at that time. 

A. Mr. Ballou had an order for some teas for direct shipment 
from Japan, and the question arose as to how they should be faced, 
and various chops were proposed,and Ballou had some photographs 
with different facings with him, which he showed to Mr. Gould, 
and had one that was branded “ Favorite,” and Ballou told him 
that that mark was used somewhere else, and Gould said he did not 
want to have anybody’s else face mark, and I don’t remember 
whether I suggested or some one else suggested Tycoon, and Gould 
said, O, yes; call it Tycoon,” in a kind of an off-hand way. 

Q. Was there any reference made on the part of anybody at that 
time to the fact that Corbin, May & Co. were using the word 
“ Tycoon?” 

A. Not at all. 

q. ag it mentioned in that conversation ? 

A. No. 


PPP 
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Cross- exumination by Mr. SHuUMAN : 


. Do you remember the date of that conversation? 

A. I do not exactly; it was February or March, 1885. I could 
tell ae because I had a copy of the order, but I gave it to M.. 
Gould. 

Did you ever hear of the word Tycoon having been used upon 

tea up to that time that you had that conversation ? 
272 A. No; I never did. 
Q. You never saw any of Corbin, May & Co.’s tea marked 
Tycoon, nor anybody’s else ? 

A. No, sir. 

Q. 12 saw any here in the city of Detroit ? 

A. No. 

Q. It was Mr. Gould’s direction that the word Tycoon should be 
put upon that facing in the place of the word Favorite, which was 
on the sample which was shown to him, was it not? 

A. He wanted some word substituted for this word Favorite. For 
instance, if Mikado or Mandarin or some other word had been sug- 
—— I think Gould would have taken that just as readily as any 
other. 

Q. You think he would have taken the word Mikado as quickly 
as the word Tycoon ? 

A. I think he would have taken it just as quickly. . 

Q. Don’t you remember that Mr. Gould told Mr. Ballou to face 
the goods with that name, Tycoon? 

A. He told hign to have them faced that way; he understood they 
were coming that way. | 

Q. Have you any knowledge of the time when the facings were 
received here after the goods were ordered ? 

A. No; I don’t know about that. 

. Are you pretty well acquainted with Gould & Co.? 

A. Yes, sir; I know them very well. 

Q. You do business with them and are familiar with their busi- 
ness house ? 

A. Yes, sir. 

Q. Do you know a man named McScammon, who was one of their 
salesmen ? 

A. I know him. 

Q. It has been testified in this case that the facings were received 
long before the tea arrived, and that the facings were given to Mr. 
McScammon to take with him and from which to sell the teas in the 
country. I would like to ask you whether you know anything of the 
= of selling teas in this market; — they are ordinarily 
sold. 

A. It is possible and very likely that those facings might have 
arrived herea month previous to the tea, because the shipper in 
Japan would send along those facings by mail, and the goods com- 
ing by freight would take considerable longer. 

Q. Vou sell teas here, do you not ? 

A. Yes, sir. 
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Q. You know the custom of the trade with regard to selling teas, 
whether or not they are sold from a facing or whether they are sold 


by sample? 
, A. They are sold by sample. A man does not buy tea on the 
acing. 

Q. That is the universal custom, is it not, to sell the teas by 
sample? 


A. It is the universal custom. 


Subscribed and sworn to before me this 15th day of April, 1886. 
CCH AS. FLOW 
United States Commissioner. 


273 Thou As Lowe, sworn for defendant. 


Examined by Mr. Hosmer: 


What is your business ? 
Wholesale grocer. 
Of what firm? 
. Lowe, Brothers & Co. 
How long have you been engaged in the grocery business ? 
. As clerk and in business for myself altogether 22 years. 
. With what firm have you been connected ? 

With Wheaton, Leonard & Burr, Burr & Leonard, W. W. 
Wheaton & Co., and the present firm, Lowe, Brothers & Co. 

Q. All in the city of Detroit? 

A. Yes, sir. 

Q. Have you with you the tea book of the old firm of Wheaton, 
Leonard & Burr? 

A. I have. 

Q. Do you remember a use of the word Tycoon by that firm as 
applied to tea? 

A. Yes, sir; we used that; that was a brand of some teas we had 
when I was with Wheaton, Leonard & Burr. 

Q. State the circumstances and the use of the word. 


The witness produces a book, and the page to which he refers is 
marked “ Exhibit A, Lowe.” 


Q. When was this book begun? 

A. In 1865. 

Q. How long was it continued ? 

A. It was continued with Wheaton, Leonard & Burr and Burr and 
Leonard until 1870. 

Q. There have been no entries in that book since 1870? 

A. No, sir; not that I know of. I see one handwriting on this 

ge that I do not recognize that was done since that time. 

Q. When did the firm of Wheaton, Leonard & Burr go out of 
business ? 

A. In 1868. 

Q. What firm succeeded it? 

A. Burr & Leonard. 


>rPOrPoPOPe 
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Q. When did they go out of existence? 

A. In 1873. There were changes in that firm. I was not with 
them during the last years of their business. 

Q. When did W. W. Wheaton & Company go out ? 

A. In 1868. 

Q.., You have had possession of the books since that? 
1 With the exception of one year, I have had possession of their 

8. 

Q. Since what time? 

A. During the year 1870 and the spring of 1871 J did not have 
possession. 

Q. It is not possible that any entry could have been made later 
than 1880? 

A. No. Here is an entry of “ Tycoon” made by myself previous 
to 1870, while I was keeping their books. 


Page marked “ Exhibit A” is offered in evidence. 


A. What was the use of the word Tycoon? How was it applied 
by the firm of Wheaton, Leonard & Burr? 
274 A. Tycoon was the name of brand on the face of the tea. 
Q. To what kind of tea was it applied ? 

A. That was voung hyson. 

Q. The entry of Tycoon on that page to which you refer is in your 
handwriting ? 

A. Yes, sir. 

Q. Do you remember any other instances of the use of the word 
Tycoon contemporaneously with that? 

A. I do not now recall any definite instance of it, yet in a general 
way I have an idea that it was used on other teas aside from that 
line that we bought. 

Used by other merchants at that time? 

A. Yes, sir. 

Q. What was the object of keeping that book ? 

A. That was to keep a record of the teas purchased, their cost, the 
tare, and the selling price. 


Cross-examination : 


Q. There are some other names on that that of S. H. Tal- 
bot, at the top, in the same column witli the word Tycoon; what 
does that indicate? 

A. That was the name or the brand on the face of tlie tea, of an- 
other line of tea. 

Q. There is also the name Thetis. 

A. That was the name or brand. 

Q. The name Thetis occurs four times? 

A. There were different numbers, different invoices, different costs. 

Q. The word Tycoon appears once? 

A. Yes, sir. 

Q. The word Tavestock once? 

A. Yes, sir. 
Q. And the word Tyndale? 
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Z. That was the entry I knew nothing about. | 
Q. Don’t you know those names Talbot, Thetis, Tycoon, and Tave- 
stock are the names of ships in which those teas were imported? 
A. No; I am not sure about that, because I find on some facings of 
1 some teas the words May pickings.” 
| Q. We will confine ourselves to these names here. 


A. They may be and they may not be. They may have been re- 
faced in New York. In that case they might be a fanciful name. 
Q. You don’t know anything about it, do you? N 
A. I don't know where those were faced. I know that those were > 
the brands on the teas. 
Q. You don’t know whether those were the names of the ships in | 
which the cargoes were imported ? 
A. I do not. ' 
Q. You say that is young hyson tea. That was China tea, was it 


not? 


A. I suppose so. 

| 3 You have an impression that the word Tycoon has been 

; 275 used upon.teas by other parties. Are you able to name any 

concern that has used the word Tycoon ? : | 


A. I cannot recall to mind any particular instance; yet I have 
| an impression that [ have seen it on some facings that were shown. 
| Q. You don’t know by whom or where? 

: A. I cannot recall to mind any particular instance. 

Q. Your testimony now is confined, as I understand you, to the 7 
period embraced between the years 1875 and 1870? | : 
| A. Yes, sir. * 
| Q. You have seen the word Benefactor used upon teas, have you 
not! 

A. Yes, sir. 
Q. You know that that was the name of a ship in which Lowe 
imported his teas first? 
A. I believe tbhey did at first, but it was used so long after. I have 
heard they kept the brand after the ship was sunk. 
| Q. They adopted that as a trade-mark ? 
| A. I should call it so. I have never noticed particularly whether 
| it was their facing or not. 
: Q. So far as your actual knowledge is concerned, the names that 
you have testified to from the exhibit may be the names either of 
the vessel in which the cargo was imported —? 

A. Yes, sir; or the nume adopted by some importer. 2 

Q. So far as your knowledge goes, it may be that? 

A. Yes, sir. | | 

Q. You have no knowledge of any importer having adopted that 

name? | 

A. No, sir. 


Redirect examination: | 


Q. There was nothing on the teas, as you recollect, to show that 
they came by that vessel, except the single word Tycoon ? : 
A. That is all that I recollect about it or know about it. 
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Recross-examination : 
Q. Have you a distinct recollection of the exact appearance of this 


facing? 


A. No; but I can recall to mind that that was on the chest— 
whether on a direct line or a quarter circle I have forgotten. 

And they were China teas? 

A. I believe so; they were marked China hyson. 


Redirect examination : 


Q. There was nothing on any Benefactor tea to indicate that it 
came on the vessel, other than the single word Benefactor ? 

A. Nothing. 

Q. Did you ever see a tea on which the facing showed that it 
came by a particular vessel? 


Objected to as immaterial. 


276 A. I cannot be certain whether they were imported by any 
particular vessel or not. . 

Q. Did you ever see a tea which stated on the facing that fact? 

A. The general trade impression has been that it was sometimes 
— by the vessel bearing the name that was on the facing of 
the chest. 

Q. There was nothing, except the single word which might be the 
name of a vessel, which indicated that it came by the vessel? 

A. No. I have seen in general terms stated the name of some 
vessel per Pacific Steamship Co., and sometimes the name of a vessel 
not mentioned at all. 


Subscribed and sworn to before me this 15th day of April, 1886. 
; CHAS. FLOWERS, 
United States Commissioner. 


277 Exuinsit A, Lowe. 
ArRII. 15, 1885. 
T. H. S. H. Talbot 95 16 1481 15 
„ 99 100 15 14 1 80 
I 8788 14 13 1 85 
4. 323 — ˙ 7376 1614 1 60 
1 4849 16 14 1 90 
33 T?! 45 46 16 14 1 25 
1— ——— 393 16 14 1 20 
1 V. H. Tyned al 768 16 14 1 00 


278 Henry C. Lowe, sworn for defendants. 


Examined by Mr. Hosmer: 


Q. What is your age, residence, and occupation ? 
A. Age, 39; residence, Detroit; occupation, wholesale grocer. 
28—131 * 
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Q. How long have you been engaged in the grocery business? 

A. 13 years as member of the present firm and two years previous 
to that with L. J. Staples & Co. 

Q. What is the present style of the firm? 

A. Lowe Brothers & Co. 

Q. What can you say as to the use of the word Tycoon, if any- 
thing, as — to packages or coverings for teas? 

Years ago it was a name that we used on caddies considerable, 
as [remember it. We had a number of fancy names. We used 
Mikado, Tycoon, and several other of the Japanese and Chinese 
names that were used with the hieroglyphics on the caddies and 
chests to represent, as near as we could, original packages. I re- 
member it; 15 years ago, when I first went in business, we had those 
caddies in the store with the word Tycoon on them. 

Q. What do you mean by a tea caddy. 
A. A small package; four or five different sizes—ten, fifteen, 
twenty, and twenty-five pounds. 


Cross- examination: 


Q. Those were boxes into which the tea was dumped from the 
original packages? 

A. Yes, sir. 

Q. And those names you put on the caddies that you kept in the 
store ! 

A. Had the labels made by engravers and put on the wooden 
caddies. ä 

Q. And you just dumped in the tea into those caddies? 

A. Filled them up as they were ordered. 

Q. So that the words that you have stated that you used were 
mere embellishments on the caddies ? 

A. They had no particular meaning to them. 

Q. Mere embellishment or ornamentation on the caddies ? 

A. That is what we designate them for, to muke them as near like 
original package as we could. 

Q. Into those caddies you put China teas and young hyson or 
any of those teas? 

A. Allkinds. 

Q. How long ago was it when you ceased to do that? 

A. For 10 years we have had very little of the caddy business. 
— — price of teas has got so low there is very little of that in 
the trade. 


Redirect examination: 


Q. What is the usual method of packing of teas which are im- 
ported from China or Japan into this country ? 

279 A. They are packed in boxes with tinfoil, or rather sheet 

lead. A package ranges from 60 to 80 pounds. Around the 

— in the first place, is a tin preparation of lead, with paper 


ining also over the lead. The lead is next to tlie ten. Over the lead 


is a paper lining, and then a wooden box is put around that, and out- 
side of that is a matting. 


? 
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Q. There is no distinction in the various brands and samples of 
teas as to the matting on the outside of the package ? 

A. No, sir. 

Q. The matting of one tea looks like the matting of another ten? 

A. As fur as the outside of the tea is concerned, you could not tell 
what wus contained in a package. 


— and sworn to before me on this 15th day of April, 
1886. 
1 CHAS. FLOWERS, 
United States Commissioner. 
Defendants rest. 


Endorsed: 2974. The circuit court of the United States for the 
eastern district of Michigan. In equity. Calvin R. Corbin es al., 
complainants, vs. Walter J. Gould et al., defendants. Depositions of 
Spooner, Lowe, and Lowe for def’ts. Filed May 8, 1886. Walter 8. 
Harsha, clerk. 


280 The Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


CALVIN R. Corsin et al., 5 


vs. f 
WALrEn J. Goutp et al., Def ts. 


It is hereby stipulated by and between the parties to this cause, 
, by their counsel, that the testimony of such witnesses as may be pro- 
duced on behalf of complainants may be taken before James Hewitt, 
Esq., notary public, at the office of P. L. Shuman, Borden block, 
Chicago, Illinois, on Saturday, April 17, A. D. 1886, or on Monday, 
April 19, 1886, and that the depositions may be used on the hearing 
of said cause, subject to any objection for competency, materiality, or 
relevancy, but not as to the form or manner of taking such deposi- 
tions. 
Chicago, Ap’! 17, 1886. 
P. L. SHUMAN, Compl'ts’ Sol’r. 
DICKINSON, THURBER & HOSMER, 
Def ts Sol’rs. 


281 In the United States Circuit Court for the Eastern District 
° of Michigan. In Equity. 
Cavin R. Conni et al., r 


v8. 
Wa ter J. Goutp et al., Defendants. 


STaTE OF ILLINOIS, t 2 
Cook County, 


Be it remembered that on the 17th day of April, A. D. 1886, 
personally appeared before me, James Hewitt, a notary public in 
and for the county of Cook and State of Illinois, Henry F. Brown, 
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James R. Carpenter, M. M. Read, Frank E. Fernald, and Calvin R. 
Corbin to testify on the part of complainants in the above-entitled 
cause. 


And the said Henry F. Brown, have [having] been first duly 
sworn to testify the truth, the whole truth, and nothing but the 
truth in the cause aforesaid, did depose and say as follows, to wit: 


Direct examination by Mr. SHuMAN : 


Q. What is your name? 

A. Henry F. Brown. 

Q. What is your age, occupation, and residence ? a 

A. 40 years; my occupation is—I ‘have charge of the tea depart- 
ment of W. M. Hoyt & bo. my residence is Chicago. 

Q. How long have you been in the tea business? 

A. About 16 years. 

Q. During your connection with that business in what part of the 
country have you done business ? 

A. I have been in the tea business in Boston, New York, and 
Chicago. I have sold goods in various places. I have sold goods 
in Detroit, St. Louis, Milwaukee, and various points east. 

Q. You say that has been during the last fifteen or sixteen 
years? 

A. Yes, sir. 

Q. During that time have you seen the word “ Tycoon ” used upon 
tea ſucings—upon tea chests? 

A. No, sir. I never saw it until I saw it here. That was the 
first time I saw it—in Ingraham, Corbin & May’s store. It was not 
Ingraham, Corbin & May ; it was Corbin, May & Co. when I first 
saw it. 

Q. How long ago did you see it there? 

A. I should say it was—I should think it was somewhere about 
five or six years ago. 

Q. Do you know whether that word used by them—or what kind 
of teas, rather, that word has been applied to by them? 

A. Well, I suppose it was A, what is called an uncolored 
282 or sun-cured tea—a tea that is strictly free from artificial 
coloring. 

Q. From your knowledge of the business please state whether 
colored teas are not a distinct class of merchandise from uncolored 
teas. 


Objected to as irrelevant, incompetent, and immaterial. 


A. Well, I consider colored tea and uncolored teas are just us dis- 
tinct as you might say spring wheat and winter wheat—just ex- 
actly, because they are entirely different in their make-up. 

Q. They are so understood in trade and commerce, are they ? 

A. Yes; I should say they are. 

Q. Your firm had different classes of teas, and you have un- 
colored teas as distinct from colored teas, have you not? 

A. Yes, sir; entirely so. We try to describe them as near as we 
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can, and we lay that fact before our trade, that the colored tea is 
different entirely from the uncolored tea, and that the uncolored tea 
is entirely different from the colored tea, and vice versa. 

Q. Do you know what the custom is in regard to selling teas ir 
the markets of the Northwestern States, particularly Michigan anu 
the States surrounding Chicago, in regard to selling them from 
samples or from the facings ? 

A. Well, of course, most of the teas ur a great portion of them 
are sold by sample. 

Q. Well, isn’t that practically a uniform method of selling tea? 

A. Yes; itis. It is a very exceptional case, I guess, when it is 
sold any other way. 

Q. Were you ever in business with Winslow Wright ? 

A. Yes, sir. 

Q. In the tea business ? 

A. Yes, sir. 

Q. In Chicago? 

A. Yes, sir. | 

Q. During the time that you and he were in business here in 
Chicago do you know whether you sold or dealt in teas or sold any 
teas that were faced with the word Tycoon?“ 

A. I don’t remember of ever seeing a package. 

Q. Well, if you had any packages would you have seen them ? 

A. I think i should have seen them, because I looked after the 
street trade or outside business and Mr. Wright attended to the office 
business. 

Q. You say you never did sell any teas to the trade with the word 
Tycoon?“ 

A. No, sir. 

Q. And in your experience you never heard of any other teas 
than those teas that are now sold by Corbin, May & Co., which are 
called“ Tycuon teas? 

A. Yes; that is the first I ever heard of tea that bore that name; 
that is the first I ever saw that was faced so. 

Q. Be kind enough to examine these samples here and allude to 
them by the exhibit letter. Look at Defendants’ Exhibits A and 
B and state whether or not that tea is colored or uncolored tea. 

A. Well, I should say these were colored teas. 

Q. Now, look at Complainants’ Exhibits A & C and state what 
they are. 

A. I am satisfied they are uncolored. 
283 . Now look at Complainants’ Exhibit Cand state whether 
or not it resembles in its general appearance Complainants’ 
Exhibit A. 

A. Well, it resembles it, but this darker one is a higher grade of 
tea than the other; that is all the difference. This one, it is barely 
possible, is a 

Q. I speak now as to general resemblance. 

A. I say one is a higher grade of tea than the other. 

Mr. Hosmer: What did you say is barely possible? You did not 
finish your answer. 
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A. I say they resemble each other very much, but one is a higher 
grade than the other. 

Mr. SHuman: But I speak now of their general appearance. 

A. Yes; I think they resemble each other, but one, perhaps, is 
trifle darker than the other; but it would not indicate that they 
were different for that reason, because one might receive more firing, 
and that would change the color. I think I have got a sample in 


my pocket. | 
Cross-examination by Mr. Hosmer: 


Q. Mr. Brown, what were the years in which you were in business 
with Winslow Wright? . 

A. 1878 and 1879. 

Q. You were not in business with him before that? 

A. No, sir. 

Q. Or since? 

A. No, sir. 

Q. Had you known him before that? 

A. Yes; I have known Mr. Wright ever since 1872. When he 
was with Ezra Wheeler & Co. I knew him. 

Q. You say you consider the uncolored Japan tea as distinct from 
colored tea? 

A. Yes; as to kinds and in selling them. If we want to buy col- 
ored tea or regular Japan tea—we consider that colored tea—we 
state so; and if we want uncolored tea or sun-dried tea we state so, 
because one will not take the place of the other with the consumer 
or retailer. That is the way we look at it. 

Q. Well, there is no more distinction than there is between Java 
coffee and Mocha coffee, is there? 

A. Well, I should judge that the leaf may be the same, but the 
process is different in preparing the tea. I don’t consider Java 
coffee and Mocha coffee the same. 

Q. But you don’t consider those the same class of merchandise ? 

A. I consider them coffees, but I don’t consider them the same 
kind. N 

Q. No more than you eonsider a colored tea and an uncolored tea? 

A. Certainly not; exactly so. : 

Q. And you would not consider that the granulated tobacco and 
cut tobacco is the same? 

A. Well, I could not say; I could not say as to tobacco. I have 
nad no experience in the tobacco trade, but I have had with tea. I 
eonsider that the uncolored and colored tea might be compared with 
spring wheat and winter wheat, I think. : 

Q. 0 spring wheat and winter wheat? 

A. Yes; that one would not take the place of the other. 
284 Q. You have known Mr. Corbin a good while, have you 
not? 

A. Yes; for a number of years. I have sold him a good many 


goods. . 


Q. What is your opinion as to Mr. Corbin’s being an expert tea 
man? 
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and in Java coffee—there are different gradings in Java coffee. 
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A. I have known Mr. Corbin for a great many years, and I have 
always looked upon him as one of the best tea men in the city of 


Chicago. 

Q. Fou haven't drawn either of these samples of tea, have you“ 

A. No, sir. a g 

Q, And if Mr. Corbin said that the Tycoon chop was a partially 
colored tea would you believe Mr. Corbin, if he had made a careful 
examination—more than your own casual examination ? 

A. I would say, sir, if he said it was a partially colored tea I 
should say he knew about it. ; 

Q. How do you detect coloring matter in tea in the drawing? 

A. Well, I can detect it more readily by sight than by drawing. 

. Of course, nobody can tell by a casual inspection that this is 
not the natural color of the tea; that these defendants’ exhibits 
have been colored ? 

A. If the tea was doped to any great extent there will be consid- 
erable on top of the water or on top of the tea, and a good deal will 
adhere to the cup. 7 


Signature of the witness is waived by consent of counsel. 


And the said James R. Carrenter, having been first duly sworn 
to testify the truth, the whole truth, and nothing but the truth in 
the cause aforesaid, did depose and say as follows, fo wit: 


Direct examination by Mr. SHumMan: 


Q. What is your name, age, residence, and occupation ? 

A. James R. Carpenter; age, 45; my business is teas; residence, 
Chicago. I have charge of the business of Robinson, Woodworth 
& Co., of Boston, importers. 

Q. You have charge of their branch house in Chicago ? 

A. Yes, sir. ' 

Q. How long have you been in the business? 

A. Twenty years. 

Q. In your experience in the business have you ever seen the 
word “Tycoon” used upon tea facings in the markets with which 
you have been familiar? 

A. No, sir; only as they have been sold or purchased and intro- 
duced by Ingraham, Corbin & May. The first I knew anything 
about that mark being used, I think, was in 1880; about the first of 
what was called sun-cured teas; strictly Japan teas. Samples were 
sent to Boston and were brought into our office by one of the firm 
of Hyde, Heard & Southworth. Those were the first teas I saw of 

that peculiar character. We had never imported anythin 
285 up to that time except basket and colored, and we rded 

it, of course, as a trade-mark of Ingraham, Corbin & May, 
from the fact that we had a trade-mark of our own. 

Q. What would you say as to colored teas being a distinct class 
of merchandise from uncolored teas in the trade ? 

A. Well, in the trade they are a distinct class of merchandise, just 
the same as Rio coffee is a distinct class of coffee from Mocha coffee, 
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Q. The same as colored cotton shirtings are different from 
bleached cotton shirtings ? 

A. Yes; thesame in that ratio. 

Q. Or as rubber boots are different from leather boots ? 

A. Well, not as much as that, because the material is entirely 
different. In the tea trade the leaf is the same in the start, but in 
the peculiar process of manufacture or firing you either produce 
an uncolored tea or a colored tea or a basket-fired tea. Originally 
it is one and the same thing. 

P Q. But the manufactured product is a distinct class of merchan- 
ise ? | 
A. The manufactured product is a distinct class of merchandise ; 
so quoted and so ordered. In sending out orders to Japan we indi- 
= * many packages we want of the sun-cured or basket or 

colored. 

Q. By sun-cured you mean to distinguish uncolored or pan-fired 
teas ? 

A. Strictly uncolored pan-fired teas. 

Q. Now look at the Defendants’ Exhibit A and state whether that 
is a colored or uncolored tea. Handing witness sample. 

A. That is a colored Japan. 

. That is a colored Japan tea? 

A. Yes, sir. 

. Q. Now, please look at Defendants’ Exhibit B and state whether 
that is a colored or uncolored tea. 

A. I should call that a colored tea; very slightly colored. I think 
it would sell in many localities, probably, either way, but still it is 
a colored tea. 

Q. Now, please look at the Complainants’ — A and C and state 
whether or not the Complainants’ Exhibit C resembles, in the gen- 
eral appearance of the merchandise, Complainants’ Exhibit A. 

A. This one with C on may be a little higher grade than the 
other, but there is a similarity between the two teas, as far as colored 

As far as the color of the tea, they would be both classed as 

a strictly uncolored tea by the trade, or sun-cured tea. I have sold 

tea in every town of the United States that has got a wholesale 

procery house in, I think, east of the Rocky Mountains, during the 
twenty years. 

Q. And during that time have you ever known or seen any tea, 
except this Ingraham, Corbin & May, with the word “Tycoon” on 
the facing of the tea? 

‘A. Well, their manner of handling their tea has been such that 
I haven't seen but very little of their tea, but I have never seen 
that face on tea, or ever known of that face being used, in my expe- 
rience in the trade, except by them. I knew of it; I knew it was the 
mark under which they placed teas of a certain class, certain grade 

of teas, back as far as 1879 or 1880, I think. 
286 Q. And you say atthat timethat the teas which they im- 
ported under the name of Tycoon were recognized as a new 
departure in the manufacture of tea? 
A. Yes, sir. 
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Q. That is the way I understood you to testify a moment ago. 

A. Yes; they were the first dried tea, so-called sun-dried tea, I 
had ever seen in my experience in the trade. 

Q. Do you know of the tea house in Boston of Israel, Nash & Co.“ 

A. Yes; I was the first salesman in that house there. 

Q. How long were you with that firm ? 

A. Between two and three years. I sold the first goods for that 
house which were ever sold in the city of Detroit. 

Q. What year were you connected with them ? 

A. I went with them either in 1866 or 1867, and I stayed into the 
year 1868, and then I went to Carter, Hawley & Co., of New York. 

Q. You left them in 1868? 

A. I think it was 1868 that I left Israel, Nash & Co. In those 
days it was not customary to place any particular mark except the 
initial letters of the name of the vessel upon the face, except in 
certain classes of Oolong teas that came in that were indicated largely 
by a chop mark, as it — called. There were certain districts or cer- 
tain parties producing a higher grade of tea than others, and those 
teas always came under this mark. 

Q. Do you know anything about the teas which were sold by 
Israel, Nash & Co. in the years 1870, 1871, and 1872? 

A. Yes, sir. 

Q. Are you able to say whether they sold tea under the name of 
Tycoon or faced with the word “ Tycoon ?” 

A. I don’t think they had a package during the time the firm 
was Israel, Nash & Co. or Flint, Boardman & Nash with any such 
mark at all as Tycoon. 

Q. You so testify from your own knowledge of the teas which they 
im =<" and sold, do you? 

Ves, sir. 


Cross-examination by Mr. Hosmer: 


Q. You have known Mr. Corbin for a great many years, have you 
not? 

A. Yes, sir. 

Q. And, of course, your examination of these teas is only what has 
been — in the presence of Mr. Hewitt, the notary public here, is 
it not 
. A. I have never seen these teas before in my life before I saw them 

ere. 

Q. So your inspection is a merely casual inspection as such would 
be from such an inspection of the tea ? 

A. Yes, sir. 

Q. What is your idea of the ability of Mr. Corbin to judge of teas, 
whether they were colored or uncolored ? 

A. I should say I considered him a good judge. 

Q. And if he had made a careful examination of these teas and 
applied other tests to the tea, and came to the conclusion that it was 
colored tea, would you consider that he was a good judge? 
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A. Well, should consider that he has some knowledge 
| 287 in regard to it that I was not possessed of. 
1 Q. What particular knowledge of the teas of Israel, Nash 
| & Co. did you have after you left that house ? 
A. Well, from the fact of being constantly in competition with 
them, more so than any other house, I having introduced their tea 


| to the trade in the West; there was a good deal of anxiety to take 
ill all the trade I could away from them and to secure it. a 
1 Q. To secure it for Carter, Hawley & Co.? 1 


A. For myself or Carter, Hawley & Co. 
Q. I suppose it was — the custom in those days than it is now to 
qi sell goo'ls by sample and not by the particular brand, is it not? 
| ~ Well, sometimes I have found in trade that a brand helps the 
1 Sa le. 
it Q. Undoubtedly. Well, for instance, in the case of your Oolong 
| teas, they come with a different brand, indicating the district they 
| come from, and that hurts the sales? 
| A. Well, take it in our business. We are importers of the Butterfly 
chop of Japan teas, and many times the trade demanded the But- 
terfly teas, and we found that even with a tea placed in the cup in 
| the same sale or at the same time of buying that Butterfly tea they 
| help a sale when another tea of equal value would be passed. Most 
| of the tea men understand that these goods of ours, for instance, are 
only a certain ciass of goods, and that they don’t go below a certain 
| grade and they become popular, and I should suppose it would be 7 
| the same with any other brand of tea in the same way. „ 
| Q. What I had reference to in those days—in the days just after 9192 
you left Israel, Nash & Co.—was that you sold by sample mostly. 
A. Ves; by samples always. | . 
Q. Then your attention was not called particularly to the mark ? 
| A. Well, we bought a good many teas of Israel, Nash & Co. We 
ik bought a great many of their teas. They were importers in those 
days and we were not. 


The signature of the witness was waived by agreement of counsel. 


| And the said M. M. Reap, —— been duly sworn to testify the 
! truth, the whole truth, and nothing but the truth in the cause afore- 
| said, did depose and say as follows, to wit: 


Direct examination by Mr. SHuman: 0 


| Q. Please state your name, age, residence, and occupation. 

A. M. M. Read; age, thirty-two ; residence, Ypsilanti, Michigan; 
occupation, commercial traveler. 

Q. Have you had any experience in the tea business ? 

A. Well, slightly; yes. 

Q. To what extent have you traveled and sold teas; how 

| 288 many years and where? 
| A. My experience has been in Michigan always during the 
| past three years. 


WALTER J. GOULD ET AL., &C. 225 


Q. Have you visited the principal towns and cities in Michigan 
in the course of your business of selling teas ? 

A. Well, yes, sir. 

Q. In that time have you known of teas sold and called “ Tycoor 
teas” of Corbin, May & Company! 

. I have; yes, sir. 

. Are those teas generally known in the market in Michigan, to 
your knowledge ? 

A. Well, I should say yes; in a general way they are. Of course, 
there are towns where I don’t know of them ut all. They are not in 
the trade there, but in other towns they are very common. 

Q. Did you know anybody who was travelling in the tea business 
in 1885 by the name of James McSkimin ” 

A. Yes, sir. 

Q. For whom did Mr. McSkimin travel? 

A. W. J. Gould & Co. 

Q. Of Detroit ? 

A. Yes, sir. , 

Q. Have you met and talked with Mr. McSkimin in the course of 
your business about the Tycoon tea of Corbin, May & Co.? 

A. Yes, sir. 

Q. Now, please state where you met him and when and give the 
conversation. 

A. Well, it is in a general way—that is, as all traveling men would 
naturally talk upon some subjects. I cannot name the town, but I 
should think, perhape, Jackson. 

Q. About what time? | 

A. And upon only one occasion that I remember of, although I 
presume it has been spoken of at other times, and that was, I should 
say, about a year ago now, just prior to the arrival of new teas. We 
were speaking about this Tycoon tea, and he made the remark, and 
perhaps I cannot name the words just as he did them, but he says, 
“We will have Tycoon tea for the trade in Michigan as well as 
Corbin, May & Company,” or words to that effect. I cannot name 
the words exactly, but that was the substance. I rather scoffed at 
the idea or expressed surprise, and he further said, “It is a fact,” he 
said; “we have coming; and he named a number I don’t remem- 
ber—one or two hundred packages en route, and I said, “ Not 
marked; the facing is not Tycoon, is it?” And — said, Yes, it is.” 
Then followed a general kind of conversation. 

Q. Did he say anything to you in regard to the use of the word 
“Tycoon” by other houses as against Corbin, May & Company's 
Tycoon ? | 

A. Yes, sir. 

Q. Well, go on and state just what was said, as near as you can. 

A. I remember I said to him, after expressing this surprise, I said, 
“You have no right to use it. They have that term copyrighted.” 

Q. What did he say to that? | 

A. Well, he says, That don’t make any difference,” or words 
289 to that effect; we can use it, we have got it,” or we have it.” 
Q. Do you know whether he had at that time in his posses- 
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sion any of the facings of the tea that he said they had or were going 
to receive ? 

A. Well, I should judge not at that time, but I later saw that he 
had the facing. This was quite early in the season; perhaps about 
the first of May. 

Q. Then you subsequently saw him when he did have the facing? 

A. Yes, sir. 

Q. And what was said at that time? 

A. Well, I don't remember hardly; that is about. 

Q. Well, give the substance of what was said in regard to that 
facing as to this word “Tycoon ?” 

A. The only time I remember of his displaying a facing was at 
Charlotte, and was selling tea to Lamb & Spencer, and he displayed 
the facing there that he had Tycoon tea. He simply said it was 
Tycoon tea facing to show what it would be. 

Q. Did you ever see any of this Tycoon tea of Gould's after it was 
received and sold? 

A. Yes; I saw it in Lamb & Spencer’s store. 

Q. Did you see it in any place else? 

A. I don’t remember. 

Q. Did vou see it in Moulton & Stanley’s house? 

A. I don’t remember. 

Q. What kind of tea was it you saw in Lamb & Spencer’s as to 
quality and general character? 

A. Well, I should—the character, I should consider it an uncolored 
tea. It was not a very high grade, however. 

Q. Such tea as is sold in the market as uncolored Japan tea? 

A. Yes, sir. 

Q. About what time was it that you saw the facings—what time 
of year—the Tycoon chop facing? 

A. That was in the latter part of July. I should say the latter 
— — July or the first days of August, but I should think it was 
in July. 

Q. And this other conversation that you have testified to occurred 
some weeks prior to that? ; 

A. Yes; that was earlier. He was saying then what they were to 
have; then later and I saw the facing of the tea. I saw it and drew 
it half a dozen times afterwards. 

Q. From your knowledge of the business in Michigan, what would 
you say to the firm of W. J. Gould & Company being ignorant of 
the fact that Corbin, May & Co. sold the tea in Michigan under the 
name of Tycoon, and as to their having a trade-mark on that name? 


Objected to as irrelevant, incompetent, and immaterial. 


A. Well, judging from the conversation on different occasions, I 
would not consider that W. J. Gould or any one else connected with 
the tea business there was ignorant of the fact; that is the only way 
I can answer it. 


290  Cross-examination by Mr. Hosmer: 
aa — say Corbin, May & Company don't sell in Detroit, do 
ey 
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A. Well, I could not answer that question. 

Q. Well, do any of the members of the firm of W. J. Gould & 
Company travel on the rund? 

A. Mr. Cady goes out sometimes. 

Q. Do any other members of the firm, that you know of ? 

-A. Not that I know of. 
Do you know whether Mr. Cady is a tea man, or who is the tea 
man in W. J. Gould & Co.’s? 

A. I cannot answer that; I don’t know. 

Q. It is usual, is it not, for one man in a firm to devote his special 
attention to tea, while others do not? 

A. I should think, perhaps, that is so. 

Q. What knowledge would any one of the firm have with reference 
to the teas, unless they should happen casually to see them? You 
never had any conversation with any member of the firm in regard 
to the Tycoun tea or called their attention to it or their speaking to 
you about it prior to this suit, did you? 

A. I think not. 

Q. You said, I believe, that Mr. McSkimin told vou they were 


going to have 200 chests; that they had 100 chests en route? 


A. Yes; I don’t remember the amount; something like that. 

Q. You did not expect that they were going to compete very 
largely with the trade of Corbin, May & Co. with 100 chests ? 

A. Well, could not say that was the number. 

Q. You said it was 100 or 200; you would not say it was 200 in- 
stead of one, would you ? 

A. I should say it was more than 100; he named some hundreds; 
I don’t know; he put it in round numbers; I think it was 200. 

Q. Well, take the 200; you would not think that they could 
make a very large inroad upon the trade of Corbin, May & Co. with 
200 packages of tea? 

A. That I don’t know anything about? 

Q. Do 7— know anything about the amount of Tycoon teu that 
Corbin, May and Company sold? 

A. No, sir; I don't know how many they sell. 

- — you know how extensively they sell it—have you any 
idea 

A. No; not to venture an assertion as to how many they sell. 

Q. Well, do you know that they havea very large trade in Tycoon? 

A. In some localities I am quite sure they sell quite a good deal. 

Q. Well, if they did what might be called a large trade in that 
grade of tea, you would not consider they would be very much 
threatened in their trade by 200 chests ? 

A. Idon’t know what you mean by that. 

Q. You would not think that any one would start out to compete 
with them with 200 chests of tea ? 

A. It would be a good number to start out with, and if it is a suc- 
cess 200 is a good, fair kind of test. 

Mr. Suuman: A feeler. 
A. Yes; I should think 200 chests would be. 
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Mr. Hosmer: You said you drew it in Lamb & Spencer’s. 
291 What kind of tea was it that you drew there? 
A. That was an uncolored tea. 
Q. Uncolored in the sense of being strictly uncolored, or uncol- 
ored in the trade term ? 
A. I believe I could not answer that question, but I should say 
the latter, though. i 
Q. In the sense in which it is generally used? 
A. Yes, sir. 
Q. Now, isn’t it a fact that many teas are sold as uncolored teas 
with a slight addition of coloring to them ? 
A. It may be, but they should not. 
Q. Well, isn’t it a fact? : 
A. I don’t know as to that. It was uncolored tea that was being 
drawn there; that was the general consideration. 
Q. That was the general talk in reference to it ? 
A. Yes, sir. 


Redirect examination by Mr. Shuman: 


Q. I want to ask you, from your knowledge of the business, what 
was your understanding of che intention of W. J. Gould & Com- 
pany in regard to introdueing this Tycoon tea which Mr. McSkimin 
spoke of? 


Objected to as incompetent, irrelevant, and immaterial and on the 
ground that there has been no basis laid for it. 


. Have you formed any impression in regard to it? If so, let 
us know what it was. 


Objected to the witness’s impression. 


A. Well, all I can answer is what Mr. McSkimon said in connec- 
tion with this other conversation. He used this term or something 
to this effect. He said, We will use that to buck Corbin, May & 
Company’s Tycoon.” I think that was just the term he used. 

Q. You may state what you said to him to cause him to say that, 
if you recollect. 

A. Well, what first commenced the conversation was, of course, 
the subject of this Tycoon tea and speaking of it being, where used, 


very popular and hard to get out of the market; that is about what | 


brought up the conversation. 

Q. And in that connection he used this assertion which you have 
quoted here? 

A. Yes, sir. | 

Q. That they proposed to buck the Tycoon tea? 

A. Yes; that was the subject of our conversation, to begin with, as 
it is talked generally by traveling men in speaking of any particu- 
lar line of goods. 


The signature of the witness is waived by consent of counsel. 


* 
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292 And the said Frank E. Fernatcp, having been — sworn 
to testify the truth. the whole truth, and nothing but the 
truth in the cause aforesaid, did depose and say as follows: 


Direct examination by Mr. SHUMAN: 


. What is your name, age, residence, and occupation? 

A. Frank E. Fernald ; thirty-nine years; residence, Chicago ; oc- 
cupation, tea importer. 

Q. How long have you been engaged in the tea business? 

A. I commenced with Israel Nash & Company in 1868. 

Q. How long were you engaged with Isruel Nash & Company? 

A. I was with them until the year 1871, when the firm of Flint, 
Boardman & Nash began, and I came to Chicago for them in 1871. 

Q. Were you familiar with the teas which were imported and sold 
by Israel Nash & Company between the years 1869, 1871, and 1872? 

A. Yes; I was in the office and quite familiar with the teas. 

Q. If they had ever imported teas or sold teas which were faced 
with the word Tycoon on the chest, or which were called Ty- 
coon ” teas by them, would you remember that fact, do you suppose? 

A. Yes, sir. 

Q. Now, you may state whether or notthey ever imported or sold 
any teas so marked or so called. | 

A. I don’t remember of ever seeing a package of tea marked that 
way; I don’t think we ever handled a package marked that way. 

, You may state whether, in your experience, you have ever 
seen or heard of any teas having been sold in the market east of the 
Rocky Mountains under the name of Tycoon or with “ Tycoon” on 
the facing other than the tea of Corbin, May & Co. 

A. I have never seen and I have never heard of tea sold under 
that name other than Corbin & May’s teas. 

Q. Please stute how extensive has been the scope of your experi- 
ence in the tea business. . 

A. Well, I managed the Chicago office of Flint, Boardman & 
Nash here from 1871 to two years ago, when I started in for myself, 
and they were large importers of teas. 

Q. You say you have been familiar with the tea sold in this mar- 
ket, and in the market contiguous to Chicago, during that time? 

A. Yes, sir. 

Q. During that time you have never seen any teas which were 
faced — called Tycoon other than those teas of Corbin, May & Co.? 

A. No, sir. 

Q. Are colored teas known and recognized in the market as a dis- 
tinct class of merchandise from uncolored teas ? 


Objected to as irrelevant and immaterial under the pleadings in 
this case. 


A. Yes; they are. 

Q. Please explain the difference—how they are considered a dis- 
tinct class of merchandise. 

A. Well, we have Japan teas of three distinct classes—that is, 
uncolored tea, colored tea, and basket-fired tea. 
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293 Q. And by characterizing colored tea as a distinct class 
from uncolored tea, do you mean in the sense that colored 
cottons are a distinct class of merchandise from bleached cottons? 

A. Well, of course it is the same leaf, but only there is a different 

preparation in preparing them for the market. 

Q. In the manufactured state they constitute a distinct class of 

merchandise, as I understand you? é 

A. Ves, sir. 

Q. Please look at Defendants’ “ Exhibit A” and state whether or 

not that is a colored or uncolored tea. 

A. That is a colored tea. 

Q. Also look at “ Defendant’s Exhibit B” and state whether that 

is a colored or uncolored tea ? 

A. That is a colored tea. 

Q. Now, please look at the Complainants’ Exhibit A” and “Com- 
lainants’ Exhibit C“ and state whether or not “Complainanis’ 
xhibit C” resembles “A” in general appearance. 

* A. Yes; C“ does resemble “A” in some respects ; yes, it resem- 

es it. . 

Q. Are those two exhibits colored or uncolored tea? 

A. Uncolored tea. 


Cross-examination by Mr. Hosmer: 


Q. How long have you known Mr. Corbin ? 

A. Since 1871. 

Q. Lou have known him pretty well, have you not? 

A. Yes, sir. 

Q. Had opportunities of judging of his merit as a tea expert ? 

A. Yes, sir. 

What do you think of him in that regard? 

— He is a good judge of tea, one of the best judges in Chicago 
market. 

Q. And if Mr. Corbin told you that he had examined this ten 


‘and that he was satisfied—that he had examined this Complain- 
ants’ Exhibit C” critically, and had come to the conclusion that it 


had some slight coloring matter * in it. what would you think 
7 


about his statement in that regar 


A. Well, I should think it was correct. Some of the teas that are 


sold for uncolored teas are slightly colored. 


Q. So that those teas are classed in the trade as uncolored teas 


in which the the color is not apparent, are they not? 


A. Yes, sir. 

Q. On casual examination? 

A. Yes, sir. 

Q. You had charge of the Western trade for Israel Nash & Com- 


pany and Flint, Boardman & Nash ? 


A. Yes; I was with them in the Boston office until 1871, when I 


came to Chicago for them. 


Q. And you were not on the road, were you? 
A. No, sir; I had charge of the Chicago office. 


—— 
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. So you don’t know who sold the teas?’ If Charles M. 

294 Garrison, doing business in Detroit during the years that you 

were in Chicago, bought teas of Flint, Boardman & Company 

or Israel Nash & Company—whatever the firm may have been— 

you don’t know who it was that sold them, then, or exactly what 
the teas were that were sold ? 

A. Well, Mr. Cook was traveling for them at that time and sold 
teas in Detroit, and some of the teas were sold from the Chicago 
office and some from the Boston office—that is, after 1871. 

Mr. SHuman: But in 1870-1871 Garrison didn’t buy any teas 
marked “ Tycoon ” of Israel Nash & Company, did he? 

A. I don't remember of ever having a package of tea marked Ty- 
coon.” 

Mr. Hosmer: Where do the Boston importers get their tea? Do 
they import it to Boston or get their tea through New York or San 
Francisco? 

A. Well, nearly all the teas are imported or go through New 
—4 nearly ull the importers bring their teas in through New 

ork. a 

Q. There is no importing of teas in Boston? 

A. Well, one year we did have, I think, seven vessels, but of late 
years they have all come through New York. 

Q. What were those teas—those seven vessels—China or Japan? 

A. All kinds. | 

Q. You haven’t made any further examination of either of these 
exhibits of teas than you have made in the presence of the commis- 
sioner, have you? 

A. No, sir. 

Q. While you have been testifying ? 

A. Yes, sir. 

Mr. Suuman: I want to ask you whether Israel Nash & Company 
or Flint, Boardman & Company furnished the Chicago office with 
samples of all the teas that they imported ? 

A. Of nearly all the teas. We have samples of nearly all the teas 
but some teas which were sold out immediately in New York. That 
— ae not get a sample of, but we have a sample of the stock on 
rand. 

Q. So you had opportunities of knowing whether Israel Nash & 
Company had any teas which were faced “ Tycéon ?” 

A. Yes, sir. 

Q. And you say they did not have? 

A. I don’t remember of their having any. 


The signature of the witness was waived by agreement of counsel. 
295 And the said Catvin R. Connix, having been — sworn 
to testify the truth, the whole truth, and nothing but the 
truth in the cause aforesaid, did depose and testify as follows: 
Direct examination by Mr. SHuMAN: 


Q. You are the same Mr. Corbin who testified before in this case? 
A. Yes; I testified before in this case. 
30—131 


„„er 
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Q. It was testified in this case by W. J. Gould that Corbin, May 
& Co. called their tea “sun-dried.” 1 will ask you whether or not 
that is a fact. 

A. That is a mistake. We have never designated them as sun- 
dried. We have ridiculed the idea, and have talked that it was a 
ridiculous term for tea, and also published it in the price-lists to 
that effect, that there was no such thing as adequately curing tea by 
the sun, and we have instructed and have talked the matter over 
with our salesmen to ridicule the idea; that other people might have 
sun-dried, but we hadn’t. 

Q. Do you know whether or not colored teas and uncolored teas 
are considered in the market as distinct classes of merchandise ? 


Objected to as incompetent, immaterial, irrelevant, and no basis 
laid for it in the pleadings. 

A. It is so considered; one cannot be sold for the other. When 
one is wanted the other will not do. 

Q. Look at the Defendants’ “ Exhibit A” and state whether that 
is or is not an uncolored tea. , 

A. That is unquestionably an artificially colored tea, colored with 
indigo or Prussian blue or some other similar color used. However, 
that is modified from what it was six or eight years ago, very much. 

Q. Now, look at Defendants’ “ Exhibit B” and state whether or 
not that is a colored or uncolored tea. ; 

A. It belongs to the same tea, but there is a little less eolor. The 
coloring of tea is much more perceptible when you have a standard. 
If you can get a leaf, and you have something which you ure per- 
fectly satisfied is an uncolored tea, then you can very readily see 
the difference; but without a standard it is considerably ‘more 
difficult. 

Q. Please look at Complainant’s Exhibits “A” and “C” and state 
whether or not Complainant's Exhibit “C” resembles in general 
appearance Complainant's Exhibit “A.” 


Objected to because the witness has already testified in regard to 
the same. 


A. Those teas are very nearly alike. Taking them separately, it 


would take a very good eye for color to be able to see they were not 


the same—that is, to look at one one hour and the other the next. 
This Exhibit“ C“ is a little darker by comparison than the “A.” 
There may have been a slight use of plumbago in that tea, and 
there — not. It would be like that of one having a tea and 
taking a new uncolored tea and comparing them. There 
296 would be to him a suspicion that there was a slight amount 
of atificial facing or color. There is not much color in black 
lead ; they generally term it “ facing.” 
Mr. Hosmer: To raise the grade? 
A. To raise the grade or polish the tea. 
Q. Is that Exhibit C such tea as is known in the market as un- 
colored tea ? 


Objected to as incompetent, irrelevant, and immaterial and be- 
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cause the witness heretofore, on his former examination, gave his 
opinion that it was colored tea. 


A. Well, I said that; but that is such tea as passes for uncolored 
tea and would, as a rule. If any one was an expert or very familiar 
with teas they might have a suspicion raised that there might be a 
littJe touching up in it, but it possibly might not be true. 


Cross-examination by Mr. Hosmer: 


Q. As a matter of fact, one is sold for the other, is it not? 

A. There are different degrees of coloring tea. They may be 
colored or faced. They sometimes term it facing or touching up 
very slighly so as to gloss it in imitation of an uncolored tea and 
raise the value of it in appearance by a little gloss that it imparts 
and a little smoother leaf. Those teas, we are informed by tea 
men—by the men who prepare the tea in Japan—that one of the 
ingredients or properties used is black lead or plumbago, and that 
would not show very readily. It is a very hard thing to detect, and 
I have come to the conclusion that it is much easier to detect this 
in the taste of the tea. As the tea grows older it gives it more of 
tart flavor or stale flavor. 

Q. Well, these teas that are so slightly colored still pass in the 
general market under the general head or designation as uncolored 
tea? 

A. They do, or they have done so, and they do still—frequently 
with practice, however. My observation is that this becomes less 
and less every year. 


Signature waived by agreement of counsel. 


297 Strate or ILEINOISs, 
Cook County, 


I, James Hewitt, a notary public in and for the county of Cook 
and State of Illinois, do hereby certify that on the 17th day of April, 
1886, pursuant to the stipulation hereto annexed, personally appeared 
before me, at the office of P. L. Shuman, Borden block, Chicago, 
Illinois, Henry J. Brown, James R. Carpenter, M. M. Read, Frank 
E. Fernald, and Calvin R. Corbin, witnesses to testify on the behalf 
of the complainants in a certain cause now pending in the circuit 
court of the United States for the eastern district of Michigan, 
wherein Calvin R. Corbin et al. are complainants and Walter J. 
Gould e¢ al. are defendants. 

And 1 do further certify that the aforesaid witnesses were first 
duly sworn to testify the truth in relation to the matter in contro- 
versy in the cause aforesaid, so far as they should be interrogated, 
and the testimony of the said witnesses was reduced by me to writ- 
ing, and the signatures of the witnesses respectively were waived by 
agreement of counsel. | 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this twenticth day of April, A. D. 1886. 

(SEAL. } JAMES HEWITT, 
Notary Public. 


Notary’s fees, $19.00. 


— j— — e 
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Endarsed : 2974. Received by mail, opened in open court, and 
filed May 3, 1886. Walter S. Harsha, clerk. 


298 UNITED SrArES oF AMERICA, \ 2 
Eastern District of Michigan, 


United States Circuit Court for the EasternDistrict of Michigan. In 
Equity. 
Cavin R. Corin et a 


us. 
WALTER J. Gout et al. 


To Dickinson, Thurber & Hosmer, solicitors for defendants. 


GENTLEMEN: Please take notice that on Monday, May 10, 1886, 
at 10 a. m., at Blissfield, Michigan, I shall proceed to take the testi- 
mony of R. G. White, of Blissfield, and such other witnesses as may 
be produced on behalf of the complainants in the above-entitled 
cause, before a notary public, at the office of said R. G. White. 

When and where you may be present and cross-exainine, &c. 

I am, very respectfully, P. L. SHUMAN, 


Solicitor for Complainants. 
Chicago, May 7, 1886. 


We * notice before any notary, waive signature to deposition 
and official certificate, and stipulate deposition may be given com- 


plainants’ solicitor. 
DICKINSON, THURBER & HOSMER, 
Def is Sol’rs. 


299 UTE D STATES OF AMERICA, 
Eastern District of Michigan : 


United States Circuit Court, Eastern District of Michigan. In 
Equity. 


CALVIN R. Corpin and Horatio N. May, Copartners, &c., Com- 
plainants, 


us. 
WALTER J. Goutp, Epwarp Tetrer, DAVID D. Capy, & L. F. 
Tnoursox, Copartners, &c., Defendants. 


Deposition of Robert G. White, taken under stipulation of counsel 
in the above-entitled cause, at Blissfield, Michigan, this tenth day 
of May, 1886, before me, Alfred A. Miller, notary public in and 
for the county of Lenawee, in the State of Michigan, on behalf of 
the complainants in said cause. 


Present: Percy L. Shuman, solicitor for complainants; George S. 
Hosmer, solicitor for the defendants. 


RonxRr G. Waite, being first duly cautioned and sworn according 
to law, deposes as follows: 


—— — — — 7 


WALTER J. GOULD Er Al., ac. 235 


Examined by Mr. SnunAx: 


My name is Robert G. White; 42 years of age; business, merchant, 
at Blissfield, Lenawee county, Michigan. 

Q. How long have you been in business in Blissfield ? 

A. About five years. 

Do you know the complainants in this cause ? 
A. Yes, sir; I know Corbin and May. 

Q. Have you had any business dealings with them? And, if so, 
state the character of the dealings. 

A. I have bought teas and groceries of them. 

Q. What kind of teas have you bought of them ? 

A. “Tycoon tea. I commenced buying Tycoon tea of them 2 
years ago last January. 

Q. Do you know the firm of W. J. Gould & Co., the defendants in 
this case ? : 

A. Yes, sir; Ido. I have dealt with them about four —. 

Q. State what has been your method of dealing with them. 

A. It has been conducted through traveling agent mostly. 

Q. Has any member of the firm ever been here to see you about 
business with the firm ? 

A. I think Mr. Cady has been here twice or three times. . He has 
been twice or three times within the last two years. I can’t fix the 
dates exactly. 

Q. Did he visit you in your store? 

A. Yes, sir; he did. : 
300 8 e besides Mr. Cady have you done your business 
with? 3 

A. With Harry West, once their traveling man, who lives at Eaton 
Rapids, Mich. 

6. — many times lias Mr. West visited you during the past two 
years 

A. His regular time is twice a month, but he has averaged twelve 
times a year—perhaps more than that. 

Q. Please describe the manner in which you keep the Tycoon 
tea ex for sale in your store. 

A. We hate it in the cans, with a Tycoon tea advertisement posted 
on each can in plain view: it is as prominent as any other part of 
the stock. The word Tycoon is in large letters. We cut the odver- 
tisement out of the Commercial Bulletin and pasted it in the front 
of the cans. The cans hold a half chest of tea. We have kept 
three cans marked in that way all the time since we have had the 
„Tycoon tea. That is the only tea we keep for sale or have kept 
during the last two years. 

Q. Have you ever seen a tea facing marked “Tycoon” chop? And, 
if so, state fully the circumstances under which you saw it, by whom 
it was shown you, and what conversation took place at the time or 
times when it was shown to you, if there was any conversation. 

A. Yes. I think it was in June or July last Mr. Gould’s agent, 
Mr. West, was here, and I was buying goods of him. After we had 
got through with the list of goods he asked me if I didn’t want to 


236 CALVIN R. CORBIN ET AL., &C., VS. 
‘ 


buy some Tycoon” tea. I replied to him—I said, Are you selling 
“Tycoon” tea? He said, ves; and he took from hissatchel or sample 
case this facing labeled “ Tycoon” chop, and he further went on to 
say that anybody could sell “Tycoon” tea. Well, I said something 
like this: I thought that was stealing Corbin, May & Co.’s business ; 
that I didn’t think it looked just right, or words to that effect. 

Q. Did you have the “ Tycoon” tea on sale and the advertise- 
ments of it displayed in the store at the times when Mr. Cady called 
upon you, as heretofore testified ? 

A. Yes,sir; I did. I did ever since we commenced selling the tea. 
I have a large Tycoon tea sign, but I am not sure I had it when 
Mr. Cady was here. 

Q. Did Mr. West carry the Tycoon chop facing away with him 
when he left. 

A. Yes, sir; he didn’t leave it with us. 

Q. From your experience in the tea business, please state whether 
it is usual for traveling salesmen to display tea facings when taking 
or soliciting orders for tea. 

A. As far as I know it is not usual. This was the first occasion I 
ever saw them displayed or shown. It struck me that this was done 


for the purpose of showing that he had tea under that brand. He 


didn’t show me the tea itself. I don’t think he showed it to me. I 
didn’t request him to, as I didn’t want the tea. 


301 Cross-examined by Mr. Hosmer: 


Q. You never had any conversation with any one of the firm of 
W. 2 Gould & Co. with reference to Tycoon or Tycoon chop” 
tea 

A. No, sir. 

Q. You never had any conversation with any of their agents ex- 
cept the one you have testified to? 

A. That is the only agent. I have talked with him since about 


this suit. He said they had quit selling the tea. 


Signature waived. 


STaTE OF MICHIGAN, ö 2 
Lenawee County, : 


I, Alfred A. Miller, notary public in and for the county of Lena- 
wee and State of Michigan, hereby certify that the above and fore- 
going deposition of Robert G. White was taken before me this 10th 
day of May, 1886, and that the signature of witness is waived by 
counsel present. ) 

ALFRED A. MILLER, 
Notary Public. 


Endorsed: Gen. No. 2974. U. S. circuit court, eastern dist. 
Michigan. Corbin ef al. vs. Gould ei al. Deposition of R. G. White. 
Filed May 12, 1886. Walter S. Harsha, clerk. 
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302 Final Decree. 


At a session of the circuit court of the United States for the erst- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Monday, 
the fourteenth day of June, in the year one thousand eight hundred 
and eighty-six. 


CALVIN R. Corbin and Horatio N. May 


v8. 
Wa trer J. Goutp, Epwarp TzLrꝑx, Davip D. Capy, In Equity. 
and Louis F. THompson 


This cause came on to be heard at this term on pleadings and 
proofs, and was argued by counsel; and thereupon, upon considera- 
tion thereof, it was ordered, adjudged, and decreed as follows, viz: 
That the bill of complaint be, and the same is hereby, dismissed 
with costs against complainants, to be taxed, and that said defend- 
ants have execution therefor. 


303 Order Allowing Complainants’ Claim of Appeal. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court-room, in the city of Detroit, on Monday, 
the fourteenth aay of June, iu the year one thousand eight hundred 
and eighth-six. 


Present: The Honorable Henry B. Brown, district judge. 
Cavin R. Conntx and Horatio N. May 


v8. . 
Watrer J. Goutp, Eowarp Txlyxk, David D. Car. In Equity. 
and Louis F. Tnoursox. 


Now come the said complainants, by Percy L. Shuman, their so- 
licitor, and claim an appeal to the Supreme Court of the United 
States from the decree of this court dismissing their bill of complaint 
in this cause; which appeal is by the court now here allowed, and 
the penal amount of bond on appeal is hereby fixed at the sum of 
five hundred dollars. 
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304 Bond on Appeal. 


Unitrep States OF AMERICA, \ 
Eastern District of Michigan, 


In the Circuit Court of the United States for the Eastern District of 
| Michigan. 7 


CALVIN R. CoRnlx and Horatio N. May, 
Copartners, 
v8. 1 
WALTER J. GouLp, EpwARD TEL. TER, Davip No. 2974. In Equity 
D. Capy, and L. F. Tompson, Copart- 
ners, &c. 


Know all men by these presents that we, Calvin R. Corbin and 
Horatio N. May, copartners under the firm name of Corbin, May 
& Co., of Chicago, Illinois, principals, and Charles B. Hull, of the 
city of Detroit, county of Wayne, and State of Michigan, surety, are 
held and firmly bound unto Walter J. Gould, Edward Telfer, David 
D. Cady, and L. F. Thompson, copartners under the firm name of 
W. J. Gould & Co., of Detroit, Michigan, in the penal sum of five 
hundred dollars, lawful money of the United States; for the pay- 
ment of which, well and truly to be made, we bind ourselves and 
each of us, our heirs, administrators, executors, and assigns, jointly 
and severally and firmly by these presents. 

In witness whereof we have hereunto set our hands and seals this 
2ist day of June, 1886. 

The conditions of this bond are such that whereas the above- 
named Calvin R. Corbin and Horatio N. May have been allowed an 
appeal to the Supreme Court of the United Stutes from the decree of 
the circuit court of the United States for the eastern district of Mich- 
igan, granted by said court in the above-entitled cause and entered 
of record therein on the 14th day of June, 1886: 

Now, therefore, if the above-named Calvin R. Corbin and Horatio 
N. May shall prosecute their said appeal to effect and answer all 
damages and costs in case they shall fail to make good their appeal, 
then this obligation shall be void ; otherwise to be in full force and 


effect. 
CALVIN R. CORBIN. [sgat. 
HORATIO N. MAY. SEAL. 
CHAS. B. HULL. SEAL. 
Approved. , 
U. B. BROWN. 


Endorsed: Gen. No. 2974. U. S. cir. court, east. dist. of Mich. 
Calvin R. Corbin et al. vs. Walter J. Gould et al. Bond. Filed June 
24,1886. Walter © Harsha, clerk. 
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305 Tae Unitrep States oF AMERICA: 


The Circuit Court of the United States for the Eastern District of 
: Michigan. 


CALVIN R. Corspin and Horatio N. May 
be v8. N 
WALTER J. Goulp, Epwarp TELFER, DAvIo No. 2974. In Equity. 
D. Capy, and Louis F. THompson. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify and return to 
the claim of —_ to the Supreme Court of the United States of 
Calvin R. Corbin and Horatio N. May, the complainants in the 
above-entitled cause, from the decree of said circuit court dismissing 
their bill of complaint in said cause; that the above and foregoing 
transcript, consisting of 305 pages, is a true and correct copy of the 
record and proceedings in said cause as the same appear on file and 
of record in my office; that I have compared the same with the 
original, and it is a true transcript therefrom and of the whole 
thereof. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of said couri, at Detroit, in said dis- 
Seal of the Circuit trict, this thirteenth day of August, in the 

Court, Eastern year one thousand eight hundred and eighty- 

istrict of Michi- six, and of the Independence of the United 


ee: States of America the one hundred and elev- 


enth. 
WALTER S. HARSHA, Clerk. 


Endorsed on cover: E. Michigan C. C. U.S. No. 131. Calvin R. 
Corbin and Horatio N. May, copartners as Corbin, May & Company. 
appellants, vs. Walter J. Gould, Edward Telfer, David D. Cady, and 
L. F. Thompson, copartners as W. J. Gould & Company. Filed 
October 8, 1886. 
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United States Supreme Court, 


OCTOBER TERM, 1889. 


NO. 191. 


Calvin N. Corbin and Tloratio N. May, Copartners as 
Corbin, May & Co., Appellants, 
vs. 
Walter J. Gould, Edward: Telfer, David D. Cady, and 
L. F. Thompson, Copartners as . J. Gould & (o. 


Appeal from the Circuit Court of the United 
States for the Eastern District 
of Michigan. 


ARGUMENT AND. BRIEF IN BEHALF OF APPELLANTS. 


This is an equity suit for the infringement of the 
trade mark, The Tycoon Tea.” 


STATEMENT OF CASE. 


Prior to 1879 Japan teas were very much adultera- 
ted and colored artificially. The complainants, being 
large dealers, ordered their agents in Yokohama to 
have Japan teas prepared in accordance with their ex- 
plicit instructions. The tens were to be of a certain 
picking, dried in a special manner, uncolored, and per- 
fectly pure. There were no Japan teas of that kind or 
qunlity being imported into this country at that time. 
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The complainants adopted as a trade mark for that par- 
ticular kind of ten The Tycoon Tea,” having the initials 
of their firm and the words, ‘‘Choicest Garden Pickings, 
Spring Leaf Japan Tea.” (See copy of trade mark, 
page 6, transcript of record.) The complainants have 
imported great quantities of this ten annually since 1879 
and sold it throughout the states contiguous to Chicago, 
especially in Michigan. The complainants’ Tycoon Tea 
became very popular in consequence of its purity and 
other qualities, and has stood from the beginning as a 
pure article of unusual merit, and the trade mark bas 
been a guarantee and protection to the public from adul- 
terated, artificially colored Japan tea. (See deposition 
of C. R. Corbin, page 39, transcript of record.) 

In August 1885 the defendants by their travelling 
agents offered in Michigan to the trade, Tycoon Tea, 
saying to the trade, that they were going to run the 
Tycoon Brand (see depositions, pages 19, 20, 46 and 47, 
transcript of record) and actually put upon the market 
teas with a facing on the package as follows: ‘Tycoon 
Chop, Extra Choice Japan Tea, Sun Dried, Garden 
Picked.” (See page 9, transcript of record. ) 

The defendants sold tea as the Tycoon brand, the 
word “chop” meaning brand, as the genuine Tycoon tea 
of the complainants. The defendants’ tea was of an in- 
ferior quality and, as we contend, was a fraud upon the 
public as well as upon these complainants. 

The defense mainly relied upon prior use of the 
word Tycoon“ on packages of tea imported from Japan 
to California. 

There was a preliminary injunction granted by the 
trial court, and testimony was taken at length. After 
the hearing of the case, the court below dismissed the 
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bill without delivering an opinion. We are informed 
that the court dismissed the bill because of the prior 
use of the word Tycoon“ on the packages of Japan tea 
formerly imported at San Francisco. 

EXCEPTIONS. 

1. The court erred in entering an order dismissing 
the bill. 

2. The court erred in dismissing the bill because 
the word Tycoon“ had been previously used upon pack- 
ages of Japan tea imported at San Francisco. 

3. The court erred in not finding the word ‘Ty- 
coon” as applied to a particular kind of tea imported by 
the complainants, a good. and valid trade mark, in which 
the complainants had acquired a good and valid title, 
which the defendants had infringed. | 

It is contended on the part of the complainants: 

1. That the complainants had acquired a valuable 
interest in the good will of their trade in à specially 
prepared, pure, uncolored and unadulterated tea, and 
adopted a particular trade mark indicating to their cus- 
tomers that the article which was made by their author- 
ity and sold by them, possessed these superior qualities 
and are entitled to protection against anyone who at- 
tempts to deprive them of their trade or customers by 
using substantially the same name or such devices and 
representations as would deceive the trade. (J/cLean 
vs. Flemming, 6 Otte, 245; 10.) 

2. Where a firm has adopted and used a trade mark 
for a nnmber of years to denote a special kind of tea and 
built up a large trade, the firm should be protected in the 
use of its trade mark as against imitations, even though it 
be proven that said trade mark had previously been used 
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as u trade mark for the same class of goods provided the 
first user had abandoned it. 
Symons vs. Greene, 28 Fed. Rep., 834. 

The plaintiff in that case adopted the word Eureka“ 
to denote a special kind of cement. He was held to be 
entitled to an injunction even though another firm had 
used it for several years before to designate a certain kind 
of cement, but had discontinued its use. 

3. The prior use must be either such continued use 
as to cause the word to become descriptive of kind or 
quality, or a continued use of the word as a trade mark 
by some one having the prior right to its use. 

Liebig’s Extract became descriptive of a kind of ex- 
tract put up under a certain formula. 

In Manufacturing Co. vs. Trainer, 11 Otto, 51, it 
was held that A. C. A.” designated ticking of a par- 
ticular quality. Fairbank's scales and Singer's sewing 
machine had by long use become descriptive of the par- 
ticular kind of machines; for that reason they could not 
be held as trade marks. 

4. The word ‘*Tycvon” as used on teas prior to its 
adoption by the complainants as a trade mark had no 
significance whatever. It was not used as a trade mark by 
any one, neither had it become descriptive of any kind 
or quality of tea. Its prior use, therefore, was not of 
such a character as would deprive the complainants of the 
right to protection in its use as a trade mark, 

Defendant’s witness, Taber, (page 185, transcript of 
record), testifies that the word Tycoon“ appeared upon 
labels and facings of packages of tea imported prior to 
1882. 

„Int. 25. In your trade did you have an especial 
“kind of tea known as Tycoon tea? 


“A. No.” 

Thomas B. Coghill, another of defendants’ witnesses, 
testifies, (pages 191). ) 

„Cross- int. 9. Was the word Tycoon, as applied to 
„ten, ever in any sense of the word a trade mark? 

. No, sir. 

„Cross- int. 10. Was it ever claimed by any body that 
„he had the right to use that as a trade mark? 

‘A. Not to my knowledge. 

„Crossint. 11. Was Tycoon tea as such ever known 
us indicating the special brand of tea differing as such 
from any other brand of tea? 

“A. Not to my knowledge. 

„Cross-int. 12. Then there was never anything. 
„known as Tycoon tea on this coast? 

“A. Nothing as far as the word is concerned.” 

Another of defendants’ witnesses, Bela Wellman, 
(page 195), says: 

„Cross-int. 4. And no particular importance was 
‘attached to the use of the word Tycoon as such? 


“A, No, sir. 
„Cross- int. 5. And the Tycoon“ ten was not dif- 


‘ferent from other tea on this coast? 
&. No, sir; it was u good brand of tea; that is all. 
„Cross-int. 6. And Tycoon ten as such was not dif- 

‘ferent from any other ten? 


“A. No, sir. 
“Cross-int. 7. And nobody on this coast ever 


‘claimed any exclusive right to the use of the word? 
. A. No, sir; I never heard of it. 
“Cross-int. 8. Was there ever in your experience 
‘any special importance attached among the traders and 
“retailers to the word Tycoon appearing upon the 


‘facings? 


The use of a man’s own name in such a way as 
io interfere with the business of another of 
the same name. 

The complainants had a valuable reputation and good 
will established, and the defendants clearly entered the 
sume market in a manner intended to deceive the trade 
nnd injure the complainants. 

Win. II. Hamilton testified (page 115 and 127, trans. 
of record): Ten merehant, Jackson, Mieh.: That W. 
J. Giould’s man “came in and said he could sell me Ty- 
coon tea now. Well, Tsaid, that was all right, but I 
doubted it very much.” Ile also testified that the sale 
of a ten of the same general appearance as Corbin, May 
& Co.'s tea, under the name Tyeoon, in the same market 
would injure their trade ‘very much.” 

(reo. W. Shekell (page 12%) testifies: That he 
‘asked for Tycoon tea” and got Tycoon chop. 

Allen Raymond (page 151) testified: That Gould's 
man said that ‘he liad) something to buck against the 
Tyeoon now.“ (See deposition of William Gamble, 
page 152.) 

The above quoted testimony establ shed the deceit 
and fraud of the defendants, 

We ask that the decision below be reversed, and the 
ease remanded with instructions. 

Lewis L. Coburn, ; 
of Copurn & Tac. 
Of Connse! for % 715 e. 
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Supreme Court of the Muited States. 


OCTOBER TERM, 1889. 


No. 181. 


CALVIN R. CORBIN anp HORATIO N. MAY, 
APPELLANTS, 


v8. 


WALTER J. GOULD, EDWARD TELFER, DANIEL D. 
CADY, A&D L. F. THOMPSON, Appetxess. 


Appeal from Circuit Court of the United States for the Eastern 
District of Michigan, in Equity. cate 


BRIEF POR APPELLESBS. 2 


ELLIOTT d. STEVENSON, Ee: 
DON M. DICKINSON, ) 
Of Counsel for Appellees. 


JUDD & DETWEILER, PRINTERS. 


Le 


6s EAE PH. 


* 
cum, 


W. 


Be, 
— 
* 
* 


* 


Maan oot 


1 
AF ga 


a 


at 
ee 


— — —ñ—j4ͤ0 — —bᷣ—— 


— - — — 


8 upreme Court of the Unitel States. 


OCTOBER TERM, 1889. 


No. 131. : 


: CALVIN R. CORBIN ann HORATIO N. MAY, | 
* a APPELLANTS, 


8 vs. 3 | | 


WALTER J. GOULD, EDWARD TELFER, DANIEL D. 
CADY, AND L. F. THOMPSON, ArrRLLEXS. 


+ e r „ se ote e a. 


Appeal from Circuit Court of the United States for the Eastern 
District of Michigan, in Equity. 


BRIBF FOR APPELLEBS. 


Complainants, who have used the word “Tycoon” in- 
closed in a transverse diamond as a trade mark upon their 
tea, seek to enjoin defendants from the use of the word 
“Tycoon,” as used by them in connection with the word 
“chop.” Although the bill claims there is a similarity in 
defendants’ label, a casual inspection of the respective 
facings will convince the court that the only point of 
resemblance is in the use of the word Tycoon.“ These are 
shown in the Record as schedules, between pp. 114 and 115. 
Facings more dissimilar could hardly have been devised. 
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Complainants’ (Schedule A) is printed on plain paper, while 
defendants’ is water marked in color. The proprietorship 
of the complainants’ tea is indicated by the letters I., C. & 
M., representing Ingraham, Corbin & May, the predecessors 
of the present firm, while defendants’ firm name appears 
prominently upon its facing (Schedule B). It cannot for 
an instant be contended that defendants have attempted to 
mislead the public as to the origin of their merchandise, or 
have been guilty of any unlawful imitation, unless the use 
of the word “Tycoon” can be so held. Further comments 


upon the marked difference is unnecessary ; a glance is all 


that is essential to establish this point. Defendant Gould 
took this word without any knowledge of complainants’ 
claim, knowing it to have been commonly used in the tea 
trade,-and that complainants could not acquire a trade mark 
therein. 

His version of the way he came to use the word is given 
on pp. 155-156, and is corroborated by the witness Spooner 
(p. 181, and pp. 210-211). The evidence of the common use 
of the word, as a brand for tea prior to the attempted adop- 
tion as a trade mark by complainants, is overwhelming. 
There is naturally a certain similarity in the size and shape 
of the respective packages, but all packages of tea apart from 
the facings have a general resemblance to each other, as have 


- barrels of flour, boxes of tobacco and similar packages of 


merchandise, and the only point made in the lower court, or 
claimed, was in the use of the word “Tycoon.” We beg 
leave to refer to the testimony on the use of the word. 


PRIOR USE. 


Tycoon“ has been used as a brand or name for Japan tea 
for over twenty years, and particularly on the Pacific Coast. 
A considerable amount of testimony has been taken on this 
point, which cannot be shaken. We will give the substance 
of the testimony of the several witnesses. 


’ 
c 


TESTIMONY OF JACOB s. TABER (pp. 184-186). 


Residence, San Francisco; age, fifty-one; a merchant 
and importer of tea since 1860 down to 1882; member of 
the firm of Philips, Taber & Co. from 1869 to 1875, and of 
Taber, Harker & Co. to 1882. Imported large quantities of 
tea. Am familiar with the word Tycoon as applied to tea. 
Have used the word Tycoon as applied to tea in my busi- 
ness. First used it in 1869. Continued to use it until 
1882, when I went out of business. The word Tycoon 
always appeared upon the labels and facings of packages in 
which this tea was sold. We imported it from Japan, and 
through Smith, Baker & Co.; whether they fired it I do not 
know. Sold the tea all through California, Idaho, Montana, 
and everywhere that San Francisco could reach a market. I 
did not have a brand of tea which I call Tycoon tea. I did 
not havea special kind of tea known as Tycoon tea. Now 
you ask me the question-——but the word Tycoon was used 
indiscriminately by everybody. Mine was the “I. X. L. 
Tea.“ I used that word Tycoon indiscriminately, and every- 
body had a right to use it. It wasa name adopted without 
any thought of advantage, and was considered anybody’s 
mark, to which individuals attached their own brands ad 
libitum. 

Have been with H. Levi & Co. since I went out of busi- 
ness in 1882. They have used the word Tycoon, as applied to 
tea, all the time since I have been with them. 

Q. Do they sell Tycoon tea as such now? 

A. Under our name, under our own trade-mark name, but 
the word Tycoon is used by us all the time. I think it has 
been used by everybody in California. Jt is used on Japan 
tea, and was by my firm from 1869 to 1882. 


TESTIMONY OF THOMAS B. COGHILL (pp. 188-90). 


Residence, Oakland; age, fifty ; business, grocer, in San 
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Francisco; member of firm of Coghill & Simon since 1865. 
Have imported teas since 1869 in considerable quantities. 
Have used the word Tycoon on tea. Used it on the outer 
labels and inner paper packages of pounds and half pounds. 
The tea was packed in pounds, half pounds and third pounds. 
First used it on the first importations in 1869. We used the 


word Tycoon in that connection at the present time. Have 


not used it continuously since 1869. I do not remember 
when it stopped or why. It was left to the discretion of the 
brokers. I do not believe we used the word Tycoon in 1879 
as applied to tea. I remember it among our first importa- 
tations, and parties would order, frequently saying, Send 
me a package of Young Hyson, Oolong and Tycoon.” 

To complainant's solicitor: It was all precisely the same 
tea; those names possessed no significance as far as the tea 
was concerned. It was Japan tea. 

For several years it was so used by other houses in San 
Francisco. 

Never claimed any exclusive right to use the word. Never 
made a trade mark of it, or attempted to. 


THE TESTIMONY OF BELA WELLMAN (pp. 193-195). 


Residence, Fruitvale ; age, sixty-two; business, wholesale 
grocer, in San Francisco, since 1849. It has been Well- 
man, Peck & Co. since 1862. We have imported teas in 
large quantities from Japan and China. We have teas 
packed under that head for us in Japan. We started that 
ourselves some fifteen or twenty years ago. The name 
Tycoon appears on the facings outside and on the papers 
inside. -We have had it packed in pound papers and half- 
pound papers. We use it in that connection at present. 
Have done 80 continuously for fifteen years. It is Japan 
tea. It has been applied by various other houses in San 
Francisco as far as my knowledge goes. This tea is packed 

in Japan by Smith, Baker & Co. It has a mark on it 
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besides Tycoon. W., P. & Co.” and a cross, and W. P.“ 
in a heart. 

I do not known that there is any demand among custom - 
ers ſor Tycoon tea as such. They generally order Tycoon 
ten with our trade-mark on it. 


TESTIMONY OF GEORGE H. MURDOCK (pp. 197-99). 


Residence, Alameda; insurance agent; age, thirty-eight. 
Was assistant bookkeeper from 1871 to 1884; for Phillips, 
Taber & Co., Taber, Harker & Co., and Asa Harker & Co., 
the one succeeding the other. I was not on the general books. 
I kept the books of all importations entirely. They were 
about the heaviest of the importers of teas. I kept the 
books of all the importations. The word “Tycoon ” was on 
the labels of the boxes, and, I think, on the packages of teas. 
That is, when it comes in pounds or half pounds as they 
come, as in our brand. Oue brand was I. X. L. Tycoon tea, 
imported by Taber, Harker & Co. The word was so used 
from about 1866 to 1884, the date of their going out of 
business. That was the last house. 

Q. Was this tea imported as Tycoon tea during these 
years, under that name? 

A. Yes. I was going to say that I am relying on my 
memory entirely, and have not refreshed it at all. But J 
think I am perfectly safe in saying so. 

I do not think that they had a demand among customers 
for Tycoon tea. I think that was merely a secondary con- 
sideration. I think the brand “I. X. L.” was what it was 
known by. Not any more than one other brand of A. X. 
in the block, which was known as Yamosharo. 

It was Japan tea. It was prepared by Smith, Baker & 
Co., Yokohama. I think the work Tycoon has been in very 
common use by various houses in San Francisco. 


TESTIMONY OF GEORGE A. MOORE (pp. 204-206). 


Residence, San Francisco; thirty-two years of age; im- 
porter of teas and coffees, with E. L. G. Steele & Co. The 
house has only been in existence since the beginning of 
1885. They were successors to C. Adolph Low & Co.; was 
with them fifteen years. They imported teas in consider- 
able quantities. They used the word Tycoon on teas in 
1870. Tea was prepared in Yokohama by Walsh, Hall & 
Co. Tycoon was a descriptive name given to the tea. I 
looked on the invoice book this morning to refresh my 
memory, and found it was used until 1875, as far as I could 
find. In our case there was another mark besides “ Tycoon.” 
It was “Diamond X.” The “Diamond X” was the real 
trade-mark, and the word Tycoon, although it appeared 
also on the label, was used as an embellishment. We never 
claimed a trade-mark in the word Tycoon. It was used to 
describe a certain quality of tea. I was not acquainted witng 
the kind of tea called “ W. P. C. Tycoon Tea,” William Péck | 
& Co.’s tea. Never compared our tea with “I X L.” 


TESTIMONY OF ADDISON MARTIN (pp. 201-202). 


Residence, San Francisco; don’t like to give my age; I 
am over twenty-one years of age; salesman in Lebenbaum 
Bros.’ grocery store. They have only been in business six 
months. Was with C. J. Hawley three years before that. 
Been in business for myself before that under the name 
Co-operative Grocery Store. Prior to 1868-1870, or since 
that, I cannot answer. From 1868 to 1870 I sold teas, and 
on various descriptions of packages the word Tycoon was 
used. J cannot tell whether it has been used since that. 
There was at that time no particular demand for tea marked 
Tycoon. That tea was Japan tea. In addition to boxes, I 
think there were several styles of jars marked “ Tycoon.” 

But beyond this oral testimony we have the certified 
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copies of invoices, declarations and consular certificates from 
custom house at San Francisco, supporting these witnesses. 
On p. 171 of the record, in the invoice there given the use 
of the word “Tycoon,” as applied to Japan tea, is shown. 


‘So also the invoices on pp. 174, 176 and 178 disclose the same 


use of the word. 

All the Tycoon teas of ‘complainants are prepared by 
Smith, Baker & Co., of Yokohama (see deposition of com- 
plainant Corbin, pp. 39-42). But the testimony of Jacob 
S. Tabor, Bela Wellman, George H. Murdock, and these con- 
sular certificates show no question but that Smith, Baker & 
Co. have used this word on teas for others long prior to their 
use by complainants. Smith, Baker & Co. do not deny this. 

The cross-examination of complainants’ counsel would 
seem to indicate that they contend that complainants might 
have a trade mark in the word “Tycoon” in their own ter- 
ritory, to the exclusion of the California merchants whose 
trade has not yet extended bevond the Rocky Mountains. 
This is preposterous. If C. A. Low & Co. had a right to sell 
“Tycoon” tea in California, they had the same right to sell 
to Gould in Michigan. 

But again there was a prior and cummon use here. 


THE TESTIMONY OF WINSLOW WRIGHT (p. 147). 


Live in Chicago; forty yearsof age; salesman. Been in 
tea business since 1865. I sold teas with the name Tycoon 
on them in Detroit, Milwaukee, and Chicago, during the tea 
season of 1871 and 1872. Sold them to jobbers in those 
places; sold as agent. Was employed by Ezra Wheeler & 
Co., New York. The word Tycoon was upon the facing, as 
we sold them from here. We had a distributing point here 
at Chicago. 


THE TESTIMONY OF CHARLES M. GARRISON (pp. 148-149). 


Have been in the grocery business in the neighborhood of 
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twenty-five years. Am forty-eight years of age. Am 
familiar with the teas used in this section of the country, as 
a wholesale dealer. My residence has been in Detroit all of 
the time. Tycoon is a name that has been commonly used 
in Japan teas ever since I can remember—a very few years 
after they first appeared in this country. I should say for 
twenty years back. I was in the grocery business at that time. 
It was not what you might call a common term as long ago 
as that, because the first Japan teas imported were a kind of 
nondescript tea in this country. Afterwards, in getting 
different grades, they began to classify them, and give them 
these distinctive names: Spring Pickings, Silver Leaf, and 
Tycoon, and fancy names of that description. I had facings 
made for them in 1870. It was a common term for those 
teas at that tinre. I purchased them of that name in New 
York, and also in San Francisco and Boston. 


THE TESTIMONY OF WILLIAM c. HOUSE (pp. 152-153). 


Residence, Detroit; age, forty-eight. Been engaged in 
grocery business fifteen years, from 1868 up to about seven 
years ago. During that time I was familiar with the teas 
that were in this market. I would state that I have seen 
the word Tycoon used on teas during the time I was selling 
them, and I think the first I ever bought I think was in the 
shape of a package of five pounds, also a little jar of teas. 
Very frequently the name of the vessel would be on the 
top, the words fine Tycoon sun-dried teas would be under 
it, but the word Tycoon would be upon it. It was com- 
mon to Japan teas. I did not value the name particularly. 
I should not in buying it from that name. It would not 
influence me any. Never saw it upon anything but Japan 
tea. It continued up to the time I quit business, and I 
have seen it since, but I never gave it any particular 
thought. 


THE TESTIMONY OF WALTER J. GOULD (pp. 154, 155.) 


Have been in the grocery business twenty-two years as a 
wholesaler; am one of the defendants in this case. Have 
been familiar with the various brands of teas which have 
been sold in the Detroit market for twenty-two years, in 
which I have heen engaged in business. Tycoon is applied 
as a brand, that is all; as a fancy name; for instance, 
Mikado, Tycoon or Strawberry, something of that kind; 
Humming Bird, Peacock. 

Of my own knowledge I could not recall any instance in 
which the word Tycoon has been applied to teas, only as to 
one case, that is in 1867 or 1868. It was such an instance 
as has been spoken of here with regard to the Benefactor. 
The name of the vessel was the Glenisla. The word Glen- 
isla was on top, and underneath it was Tycoon Japan tea. 
I sold those teas. The firm of Gould & Fellows. 

Have recently purchased two packages of Tycoon tea. 
Exhibits “A” and “ B.” 

Obtained one from Levi & Co., and the other from Cog- 
hill & Simon. They were purchased for me by Mr. Ballou. 
These chests were offered in evidence and marked Exhibits 


“A” and “ B.“ 


TESTIMONY OF THOMAS LOWE JR., (pp. 21 2-215). 


Business, wholesale grocer, of firm of Lowe Brothers & 
Co. Have been in the business altogether twenty-two 
years. Have been with Wheaton, Leonard & Burr, Burr 
& Leonard, W. W. Wheaton & Co., and the present firm of 
Lowe Brothers & Co., all in the city of Detroit. I have here 
the tea book of the old firm of Wheaton, Leonard and Burr. 
I remember a use of the word “ Tycoon” by that firm as 
applied to tea. 

The witness produced a book and the page to which he 
refers is marked “ Exhibit A, Lowe.” 

2 
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Exuisit “A”—LOowE. 
April 15, 1885. 


a1 | Y. H. S. H. Talbot 95 16 | 14 81 15 
„ T. H. Thetis 99—100 15 14 180 
13 . ~ Seepe 87—88 4 | 13 1 85 
sig T. H. | Thetis 73—76 | 16 | 14 1 60 
1 1. H Thetis 48—49 16 14 1 90 
if | F. H. Tycoon : 45—46 | 16 | 14 1 25 
14 Travistoccck 393 16 14 120 
4 Y. H. Tyndale 76—8 16 14 1 00 
| 


This book was begun in 1865. It was continued with 
Wheaton, Leonard & Burr, and Burr & Leonard until 1870. 

There have been no entries in the book since 1870, that I 
know of. Here is an entry of “Tycoon,” made by myself 
previous to 1870, while I was keeping their books. 

Page marked “ Exhibit A” is offered in evidence. 
. “Tycoon” was the name or brand on the face of the tea. 
It was applied to a Young Hyson tea. The entry is in my 
handwriting. 


TESTIMONY OF HENRY C. LOWE (p. 215). 


Age, thirty-nine; reside in Detroit. Am a wholesale 
grocer; have been engaged in the business thirteen years 
with present firm, and two years previous to that with L. J. 
Staples & Co. Present firm name is Lowe Bros. & Co.; 
years ago the word “Tycoon” was a name we used on cad- 
dies considerable, as I remember it. We had a number of 
fancy names. We used Mikado, Tycoon and several other 
of the Japanese and Chinese names that, were used with the 
hieroglyphics on the caddies and chests to represent, as near 
as we could, original packages. 

I remember it fifteen years ago, when I first went in 
business, we had those caddies in the store with the word 
“Tycoon” on them. A tea caddy is a small package, four 
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or five different sizes—ten, fifteen, twenty and twenty-five 
pounds. 


This .testimony, we submit, shows not only a prior and 
continuous use, but a common use by all who pleased. 

But the learned counsel claims that this testimony shows 
the use of the word as applied to colored teas, and claims 
that uncolored teas are a different class of merchandise. 
Let us glance first at the testimony and see how this is 
borne out, and then consider his legal position. 

Henry C. Lowe testifies, p. 216: We put all kinds of 
teas in those caddies marked “ Tycoon.” 

Wu. C. House testifies, p. 153: The tea I had in 1868 
or 1869 was an uncolored tea. , 

The court will observe that all the testimony shows that 
the lighter or less colored Japan teas is of comparatively 
recent date, and that formerly all Japans were colored. 


CLASS OF MERCHANDISE. 


We submit that there can be no distinction as to class 
between colored and uncolored teas. 

In the first place, we beg leave to call attention to the 
statement and declaration and certificate of registry, pp. 6, 
7,8 and 9. The court will observe that in the statement, 
p. 8, complainants have sought to restrict the class of mer- 
chandise to which they appropriated their trade mark, to 
uncolored tea. But in the certificate of registry, p. 6, the 
commissioner of patents has refused to consider uncolored 
tea as a class distinct from colored, but has permitted the 
registry for tea. 

Again, what constitutes uncolored tea? Is it that tea 
which appears to be uncolored, or that which is devoid of 
coloring matter ? 

Complainants’ witness Fernald, p. 230, testifies as follows: 
Some of the teas that are sold for uncolored teas are slightly 
colored, so that those teas are classed in the trade as uncolored 
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teas, in which the color is not apparent, on casual examination. 
If the mere appearance be the criterion, it is nonsense to 
talk of classifying teas according to complainants’ theory ; 
it would be repugnant to the fundamental principles of the 
law of trade marks to create a classification which in itself 
is a fraud and a deceit. 

If we take the other standard, that which is devoid of 


coloring matter, as a basis for the proposed classification, 


then defendants’ teas are not of the same class as complain- 
ants. Corbin testifies as to the absolute purity of his teas, 
and freedom from all artificial coloring matter (Corbin, pp. 
39 and 55). He testifies defendants’ teas have appearance 
of being slightly faced. (P.56.) Adopting the trade classi- 
fication of Fernald, Gould calls his tea uncolored, but says 
(p. 165) there is little stuff (coloring matter) thrown in. 
Even on this basis complainants would not be entitled to 
relief. 

In Carroll vs. Ertheiler, 1 F. R., 688, it was held that 
smoking tobacco and cigarettes were of the same class, re- 
versing the decision of the commissioner of patents, who 
had registered defendant’s Lone Jack cigarette label. 

In The Collins Company vs. Oliver Ames & Son’s Corpora- 
tion, 20 Blatch., 542, s. c., 18 F. R., 561, where complainants 
made edge tools, but not shovels, using the trade mark 
“Collins & Co.,” and defendant made shovels and stamped 
them with words “ Collins & Co.,” for the Australian market, 
it was held that the use of the mark was unlawful; that the 
right to extend their manufacture to digging tools was pos- 
sessed by complainant, and an injunction and account of 
profits was decreed. 

On the same point may be cited the case of Amoskeag 
Mnfg. Company vs. Garner et al., 57 How. Pr., p. 297. Com- 
plainants were manufacturers but not printers of cotton 
cloths, and defendants printers but not manufacturers of the 
same. Complainants had used the word Amoskeag on their 
goods, and the defendants did likwise. An injunction was 


| 
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granted but was dissolved on the ground the class of goods 
was not the same, but in this case the decision dissolving 


“the injunction was reversed and goods held to be of same 


class. 

The patent office has permitted the term “alcoholic 
spirits” to include bourbon, wheat and rye whiskies, wines, 
brandies and gins. 

Re Boehm & Co., 8 O. G., 319. 

If complainants’ theory were true, any one manufacturing, 
for example, colorless malt whisky under a trade mark 
favorably known, might be deprived of his just protection 
by another who should add to a spurious malt whisky a 
slight amount of harmless coloring matter. 

A little more or a little less coloring matter in the tobacco 
from which Ertheiler made the Lone Jack cigarettes would 
have left Carroll remediless. We may multiply such exam- 
ples of the inevitable result of holding to defendants’ theory 
but it is useless. Complainants’ position in this gue is 
without authority and without force. 


COMPLAINANTS’ TRADE MARK. 


Observe complainants’ claim as to the trade mark in the 
statement, p. 8: “ Our trade mark consists of the letter and 
words and arbitrary symbols ‘ The Tycoon Tea, I. C. & M., 
C., Japan Tea,’ ornamental scroll-border, transverse diamond 
shape.” The letters or words I. C. & M., C., Japan Tea” 
may be omitted, without materially altering the character of 
our trade mark, the essential features of which are the symbol 
of a diamond and the arbitrarily selected word “ Tycoon.” We 
do not doubt that they may claim a trade mark for this 
combination : . 
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and it is evident that it is the combination and not the word 
which is the mark, not only from their statement, which 
makes the symbol of the diamond an essential feature, but 
also from their use of this trade mark. There is no real use 
of the word “Tycoon” apart from the diamond. 

The highest court in France, in 1884, in Bardo vs. 
Lacroix, 29 Annales, 226, held that the matter registered is 
an indivisible unit and must be taken asa whole, and a 
plaintiff who had been defrauded of the really valuable part 
of his trade mark was without redress. 

Browne on Trade Marks, 2d ed., 3 586. 


We understand fully that the right to a trade mark does 
not rest on registration in this country, but when parties 
have registered a trade mark composed of several features, 
how can they be heard to complain of the use by another of 
one element of the combination, and when the court remem- 
bers that they procure their “Tycoons” from Smith, Baker & 
Co., who have supplied “Tycoons” to whomsoever asked, 
it would seem that complainants, feeling that they had 
no right to appropriate the transverse diamond so common 
in trade, or the word “Tycoon,” equally public property, 
bridged the difficulty by adopting the combination. 

There is no pretense that the combination has been 
infringed. 

The bill should be dismissed. 


ELLIOTT G. STEVENSON, 
DON M. DICKINSON, 
Of Counsel for Aypellees. 
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1 UnitTED Srarzs OF AMERICA, 68. 


The President of the United States to the honorable the judges of 
the circuit court ot the United States for the eastern division of 
the eastern judicial district of Missouri, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, befure 
you, at the March term, 1889, thereof, between C. H. Smith and 

njamin Fordyce, plaintiffs, against O. T. Lyon, defendant, a mani- 
fest error hath happened, to the great damage of the said plaintiffs, 
in this, that the said circuit court dismissed said plaintiffs’ cause of 
action for want of jurisdiction in said court to entertain the same, 
‘because of the non-residence of one of the persons plaintiff in the 
district where said suit was brought, as by their complaint appears, 
we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you 
send the record and p ings aforesaid, with all things concernin 
the same, to the Supreme Court of the United States, together wit 
this writ, so that you have the same at Washington, on the 
8th day of June next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
— the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and eustoms of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this nintli day of May, in the 
year of our Lord one thousand eight hundred and eighty-nine. 

Issued at office, in the city of St. Louis, with the seal of the eir- 
cuit court of the United States for the eastern division of the eastern 
judicial district of Missouri, dated as aforesaid. 

A. P. SELBY, 
Clerk Circuit Court United States, Eastern Division 
of the Eastern Judicial District of Missouri. 


Allowed by— 
AMOS M. THAYER, 
District Judge. 


Seal of the United States Circuit Court, Eastern Division of the 
tern Judicial District of Missouri. } 


[Endorsed:] No. 2987. United States circuit court, eastern divis- 
ion of the eastern judicial district of Missouri. C. H. Smith et al. vs. 
O. T. Lyon. Writ of error to the circuit court of the United States, 
eastern division, eastern judicial district of Missouri. Returned and 
filed 9th day of May, 1889. A. P. Selby, clerk. 
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FORDYCE VS. O. T. LYON. 


C. H. SMITH AND BENJAMIN 


Return to Writ. 


UNITED STATES oF AMERICA, 
Eastern Division of the be 
Eastern Judicial District of Missouri, 


In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, with 

all things concerning the same. 

Seal of the United States In witness whereof I hereto subscribe 
Circuit Court, Eastern my name and affix the seal of said cir- - 
Division of the Eastern cuit court, at office, in the city of St. 
Judicial District of Mis- Louis, this 24th day of May, A. D. 


souri. 1889. 
A. P. SELBY, 
Clerk of said Court. 


2 The United States of America to O. T. Lyon, Greeting: 


You are hereby cited and admonished to be and appear at 
a —— Court of the United States, to be holden at Washington 
on the second Munday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the eastern division of the eastern judicial district of Mis- 
souri, wherein C. H. Smith and Benjamin Fordyce are plaintiffs in 
error and you are defendant in error, to show cuuse, if any there be, 
why the judgment rendered against the suid plaintiffs in error as 
in the said writ of error mentioned should not be corrected and 
— speedy justice should not be done to the parties in that be- 


Witness the Honorable Amos M. Thayer, judge of the circuit 
court of the United States for the eastern district of Missouri, this 
— day of May, in the year of our Lord one thousand eight hun- 


dred and eighty-nine. . 
AMOS M. THAYER, 
Judge United States District Court, Eastern Division, 


Eastern Judicial District of Missouri. 
Service of this citation is hereby acknowledged this 13th day of 
May, 1889. 
O. T. LYON, 
Def t in Error, 
By R. C. FOS TER, 


His Att'y. 


[Endorsed :] No. 2987. United States circuit court, eastern divi- 
sion of the eastern judicial district of Missouri. C. H. Smith et al. 
vs. O. T. Lyon. Citation. Filed May 9th, 1889. A. P. Selby, clerk. 
Please send me copy of your brief, when made, & oblige. 
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Eastern Division of the 
Eastern Judicial District of Missouri, 


In the Circuit Court of the United States in and for said Division 
of said District. 


Be it remembered that on the fifteenth day of September, A. D. 
1888, there was filed in the office of the clerk of the circuit court 
of the United States in and for the eastern division of the eastern 
judicial district of Missouri a certain petition, in words and figures 
following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Missouri. March Term, 1889. 


C. H. Smirn & Benyamin ForDYce, mes 
vs. 
O. T. Lyon, Defendant. 


Pelition. 


3 UnitTep States oF AMERICA, 
ss 


At this time come the plaintiffs herein and for their cause of ac- 
tion against the defendant state that they are partners doing busi- 
ness under the firm name of C. H. Smith & Company. The said 
C. H. Smith is a resident and citizen of St. Louis, State of Missouri, 
and the said Benjamin Fordyce is a resident and citizen of Hot 
Springs, State of Arkansas. 

That the defendant, O. T. Lyon, is a resident and citizen of Sher- 
man, State of Texas; that heretofore, on the Ist day of July, 1887, 
the said defendant, together with one James H. Britton, who has 
since deceased, but who was then a partner of said Lyon, entered 
into a contract with plaintiffs, under the name and style of C. H. 
Smith & Company to construct a railroad from Commerce, in the 

county of Hunt, in the State of Texas, thence in a south- 
31 nesterly direction to Ft. Worth, in the county of Tarrant, in 

suid State, a distance of about one hundred miles, a copy of 
which said contract is herewith filed and made a part of this peti- 
tion and declaration ; and the plaintiffs state that they have kept 
and performed all the conditions of said contract on their part and 
have fulfilled the same, but the defendant, on the contrary, has 
failed and refused to carry out and execute said contract on his part, 
but has broken and violated the same in the manner following, to 
wit—that is to say, the said contract required defendant to complete 
said work on the first day of November, 1887, whereas said defend- 
ant fuiled to complete said work on said day or at any time whatso- 
ever, but wholly failed and refused so to do, and on the 13th day of 
January, 1888, explicitly refused to execute and carry out said con- 
tract. It is further alleged that in and by said contract said defend- 
ant, in connection with his partner, said Jas. H. Britton, undertook, 
promised, and agreed at their own proper charge and expense to 
pay for all the construction, earth-work, and materials for grading, 
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and also to furnish all the materials and pay for the same for bridg- 
ing and trestling upon said line, and to save the railway company, 
for whom said construction was done, from all liens of any kind on ac- 
countof labor or materials furnished therefor, and when said work was 
completed under said contract to receive the prices and sums named 
in said contract therefor, but that said defendant has wholly failed 
and refused to carry out said contract and to comply with the terms 
thereof; that on the 13th day of January, 1888, — refused to further 
carry on said work and perform the same according to said contract, 
and wholly failed and refused before that time to pay for the materials 

furnished and labor performed upon the work already done, 
4 and plaintiffs were compelled to and did complete said work at 

greatly increased expense; that plaintiffs have been com- 
pelled to pay and have paid on account of liens for work and labor 
and materials which defendant was required under said contract to 
pay the sum of $13,500.00, and to complete the said line and pay 
for the work, labor, and materials necessary to complete the same 
after the refusal of said defendant to do so under the terms of his 
said contract plaintiffs have been compelled to pay in excess of the 
sums required by said contract to be paid the sum of $10,009.00, 
and in consequence thereof are damaged the sum of $23,500.00. 
Plaintiffs further allege that in and by said contract said line was 
to have been completed on or before the first day of November, 1887, 
and that in consequence of the delay occasioned by the non-compli- 
ance by the defendant with the terms thereof plaintiff has been 
further damaged in the sum of $13,000.00, which resulted directly 
from the delay on the part of the defendant to complete said work at 
the time the same was agreed. Plaintiffs therefore pray judgment 
against the defendant in the sum of $36,500, for which sum, t- gether 
with all costs, they pray judgment. 

JEFFERSON CHANDLER, G’n'l Sol. 
PHILIPS & STEWART, G’n'l Alt’ys. 


Exuisit “A” to Petition. — 


This agreement, made and entered into this first day of June, one 
thousand eight hundred and eighty-seven, by and between James 
H. Britton and O. T. Lyon, constituting the firm of Britton & Lyon, 
of Sherman, Texas, party of the first part, and C. H. Smith & Co., 

St. Louis, Mo., — of the second part, witnesseth : 
5 That, for and in consideration of the payments hereinafter 

mentioned to be made by the said party of the second part, 
the party of the first part hereby covenants and agrees and binds 
their heirs, executors, administrators, and assigns, strictly in accord- 
ance with the terms of this agreement and the proposition of the 
party of the first part herein incorporated and forming a part of 
this agreement, and under the direction of the chief engineer of the 
St. Louis, Arkansas and Texas Railway Company in Texas, and 
under his supervision and control to furnish the materials and do 
the work, opposite which prices are affixed, pertaining to the gradu- 
ation and masonry of sections 1 to 98, both inclusive, of the Fort 
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Worth extension of the St. L., A. & T. R’y in Texas between Com- 
merce and Fort Worth and such work as may be properly connected 
therewith or incident thereto, and complete the same in all its parts 
as follows: November first, 1887. a 

The time of completion of the same being an essential part of the 
contract and it being expressly understood and agreed as follows: 
That all measurements made by thesaid chief engineer or hisassistants 
shall be considered and accepted as correct, full, and final; that the 
prices affixed shall be accepted as full consideration for labor per- 
formed and materials furnished ; that no extra charges will be claimed 
or allowed on account of changes, either in line or grade of the road; 
that if any damage shall be done by the party of the first part or 
persons in their employ to the owner or occupant of land or other 
property adjoining or in the vicinity of the work herein contracted 
to be done the chief engineer of the St. Louis, Arkansas and Texas 
Railway Company in Texas shall have the right to estimate the 
amount of said damage and to pay the same to said owner or occu- 

pant, and the amount so paid for such damage shall be de- 

6 ducted from the value of the work done under this contract. 

That all roads for hauling materials and ways to and from 

the work ; also all grounds for the deposit of materials and the erec- 

tion of shanties or yards for the performance of the work not within 

the limits of the right of way of the railroad, shall be provided for 

by the party of the first part at their own proper charge and ex- 
pense. 

Whenever the route of the railroad is traversed by public or 

rivate roads commodious passing places must be kept open and 
in safe condition for use; and in passing through farms the party 
of the first part must also keep up such temporary fences as will be 
necessary for the preservation of crops. 

On or about the first day of each month during the progress of 
the work an estimate shall be made of the relative value of the 
work done, to be judged of by the chief engineer of the St. Louis, 
Arkansas and Texas Railway Company in Texas, and upon his cer- 
tificate of the amount being presented to the party of the second 
part or such disbursing agent as he may appoint eighty-five per 
cent. of the amount of said estimate shall be paid to said party of 
the first part at St. Louis: Provided, however, that the said party of 
the first part shall furnish the party of the second part or his agent, 
on or about the tenth day of each month, a sworn statement of the 
amount owed by him for labor, materials, and supplies up to the 
end of the month preceding such statement; and when all the work 
embraced in this contract is completed agreeably to the specifica- 
tions and in accordance with the directions and to the satisfaction 
and acceptance of the chief engineer of the St. Louis, Arkansas and 
Texas Railway Company in ‘Texas there shall be a final estimate of 

the quantity, quality, character, and value of said work, agree- 
7 ably to the terms of this agreement, when the balance ap- 
pearing due to said party of the first part shall be paid to 
them upon their giving a release under seal to the said party of the 
second part, and a sworn statement that all obligations due for 
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labor and materials have been paid. Monthly estimates to be paid 
on or about the twentieth (20th) day of each month. It is agreed 
that all materials used in the construction of the work under this 
contract and all the work done under it shall be subject to the in- 
spection and approval of the chief engineer of the St. Louis, Ark- 
ansas and Texas Railway Company in Texas, and all materials 
condemned by him shal! be removed to such distance as said en- 
gineer shall deem necessary in order to prevent the same from being 
used in said work, and all condemned work shall be taken down 
and rebuilt or the chief engineer may at his option permit it to 
remain and make such deduction from the contract price herein 


agreed upon as he, the said chief engineer, considers just and proper 


on account of its not being constructed in accordance with the 
requirements of this contract. 

1 is further understood that none but competent foremen, me- 
chanics, and work men shall be employed upon said work, and an 
person or persons whom the party of the second part or the presi- 
dent or chief engineer of the St. Louis, Arkansas and Texas Rail- 
way Company in Texas considers to be incompetent or disorderly 
or disposed to make mischief or difficulty shall be immediately dis- 
charged by the party of the first part, and shall not afterwards be 
employed upon said work without the consent, in writing, of the 
party of the second part or the president or the chief engineer of 
the St. Louis, Arkansas and Texas Railway Company in Texas. 

No part of the work to be performed under this contract 

8 shall be sublet without the consent of the party of the second 
part or the president or chief engineer of the St. Louis, Ark- 

ansas and Texas Railway Company in Texas, given in writing, and 
no such written consent shall release the party of the first part from 
any obligations, either to the party of the second part or the per- 
sons employed by such sub-contractor, and in all such cases the sub- 
contractors will be considered merely in the light of foremen em- 
ployed by the party of the first part and liable to be discharged by 
the party of the second part or by the president or chief engineer 
of the St. Louis, Arkansas and Texas Railway Company in Texas 
for incompetency. neglect of duty, or misconduct, and the party of 
the first part shall see that all persons employed by any sub-con- 
tractor are regularly and promptly paid, the same as if they were 
employed directly by the party of the first part. It is also agreed 
that the party of the second part or the St. Louis, Arkansas and 
Texas Railway Company in Texas may, whenever he or it deem it 
proper and expedient so to do, pay to the laborers or other persons 
employed by said party of the first part, and of any. moneys due 
for any monthly and other estimate, any sums due to them for labor 
or service performed for said party of the first part under this con- 
tract, and the sums so paid shall 4 charged to the party of the first 


part as so much money paid to them on this contract. 

To insure prompt and speedy action and save the party of the 
second part from loss from any cause whatsoever, the party of the 
second part reserves the right to order and direct the work to be 
prosecuted at such points as the chief engineer may designate, and 
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to order such force worked at such points as he may deem necessary 

to complete the work to be done under this contract in the 
9 shortest possible time, and should the party of the first part 

fail to comply with said order by neglecting or refusing to em- 
ploy such force as the party of the second part or the chief engineer of 
the St. Louis, Arkansas and Texas Railway Company in Texas shall 
dirett, or fail at any time or in any wise to prosecute the work in such 
a manner as, in the opinion of the said chief engineer, to give reason- 
able assurance of the completion of the whole or any part of the 
work within the time limited in this contract, or should the party 
of the first part persist in doing any of said work in an improper 
manner or in employing improper persons or in neglecting or evad- 
ing the performance of their obligations under this contract in any 
manner, then the party of the second part or the chief engineer of 
the St. Louis, Arkansas and Texas Railway Company in Texas, after 
giving three days’ written notice to the person in charge without 
the evil complained of being corrected to their entire satisfaction, 
may declare this contract forfeited, aud in such case all the rights 
of the party of the first part under this contract shall from thence- 
forth cease and be determined; that the party of the second part 
may thereupon proceed to take possession of and relet the work com- 
prised herein to other parties the same as if this contract had never 
existed; and in case this contract is declared forfeited, as herein pro- 
vided, the fifteen per cent. retained by the party of the second part 
from the monthly estimates shall be forfeited absolutely to suid party 
of the second part and the party of the first part shall have no claim 
whatever to the same; and the party of the first part agrees to give 
peaceable and immediate possession of all said work to the party of 
the second part or his authorized agents. 

The parties to this contract hereby mutually agree that the 

10 chief engineer of the St. Louis, Arkansas and Texas Railway 

Company in Texas shall be the sule judge and arbiter in all 
cases of disagreement, difficulty, or dispute as to the quality or 
amount of work performed under this contract, and also in relation 
to all matters of difference that may arise between the parties hereto 
in relation to or ae the proper performance of any or all the 
conditions thereof; and his decision, given in writing, shall be in 
the nature of an award, and the same shall be as conclusive upon 
and between the parties hereto as a final judgment in a court of com- 
petent jurisdiction and no appeal shall be taken or suit instituted 
or prosecuted in any court to set aside or contest the same or to re- 
adjust or question the validity or correctnessof any matter upon 
which he has passed. 

Whenever all the work required under this contract or any con- 
tinuous five miles shall be fully completed to the satisfaction and 
acceptance of the chief engineer of the St. Louis, Arkansas and ‘Texas 
Railway Company in Texas suid party of the second part — accept 
the same, said engineer giving said first party a certificate of his ac- 
ceptance. 

In ease any or all the work embraced in this contract shall be sus- 
pended by and on account of the party of the second part, which it 
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is hereby agreed the party of the second part may do, for other causes 
than heretofore provided in this contraet, then, in that case, all fur- 
ther operations under this contract shall be suspended within thirty 
days after receiving written notice from the party of the second part 
requiring the further progress of the work to be suspended, and that 
party of the first part shall receive full pay for all work done by 
them, performed under this contract, and at the prices herein stipu- 
lated upon the estimate of the said chief engineer, which shall 
11 be 2 conclusive between the parties to this contract ; 
which estimate shall not include any anticipated profits that 
might have accrued from the completion of the said work, it being 
undersiood that no claim for damages shall be made by the party 
of the first part on account of any profits that might have accrued 
from the completion of the same. 
The supervision, powers, and control given in this contract to the 
resident and chief engineer of the St. Louis, Arkansas and Texas 
ilway Company in Texas by the parties thereto over the work, 
labor, and materials to be furnished thereto are conferred in order 
that the railway being constructed in part under the same may be 
kept free from laborers, mechanics, and other liens and incum- 
brances. 
The St. L., A. & T. R’y in Texas to furnish free transportation 
over its line in Texas for men and tools needed in the prosecution 
of the work under this contract going to the work. 


Proposition. 


The undersigned propose, under the direction of the chief engi- 
neer of the St. Louis, Arkansas and Texas Railway Company in 
Texas, or his assistants or either of them, and under their super- 
vision and control, to do all necessary work and furnish all the re- 

uired material to complete the graduation and masonry of the 

ort Worth Extension of the St. L., A. & T. R’y in Texas between 
Commerce and Fort Worth, section 1 to 98, both inclusive, as speci- 
fied below, and in conformity with the specifications and conditions 
imposed and plans from time to time furnished, binding themselves, 
should such proposition be accepted, to commence work within ten 
(10) days thereafter and to prosecute the same with all due diligence, 
to the end that such contract shall be finished complete in all parts 
by the first day of November, one thousand eight hundred 
12 and eighty-seven, and for such work done and materials fur- 
nished the following prices are affixed, and will be accepted 
by them as full, complete, and entire compensation for the same ; 
and, further, that all measurements, classifications, and calculations 
made by the said chief engineer or his assistants shall be considered 
and accepted as correct, full, and final : 

For grubbing, to be paid at eighty-five (85) dollars per acre, with 
the understanding that all trees and stumps shall be grubbed and 
removed from all excavations for the roadway and from embank- 
ments under three (3) feet in height, and that pay for grubbing will 
be expected only where there are trees and stumps to be grubbed. 
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For clearing, twenty (20) dollars per acre, with the understanding 
that whatever designated by the said chief engineer or his assistants 
the entire surface of the right of way shall be cleared of all trees, 
logs and brush, or other perishable material, except such logs or 
trees as may be needed for the construction of said railroad, which 
shall be left in piles convenient for use. 

For excavation of earth, including, if required, an extreme haul 
of —— feet, twelve and 1 (123) cents. 

Earth excavation shall embrace all excavated material not in- 
cluded in the classes of loose and solid rock. 

All embankments shall be formed in layers of such thickness as 
the engineer in charge may prescribe, and be carried up full width, 
with outside always as high as the middle, care being taken to place 
material containing the greatest proportion of gravel or stone in the 
top dressing of the bank. Any injury to the embankments from 

floods or otherwise before final completion and acceptance of 
13 the work by the engineer shall be at the risk of the party of 
the first part. | 

Burrow pits must be left in good shape, properly sloped and 
well drained. Pit-holes, left so water will be liable to accumulate in 
— pools, will be filled up or drained at the expense of the 
party of the first part. 

Earth excavation in depot grounds shall be hauled, if so ordered 
by the ch’f eng’r, and shall be paid for as follows: 

Earth excavation, 121 cents; haul 1 cent per yard per 100 feet 
after the first hundred. 

For excavation of loose rock and cemented gravel, including, 
where necessary, a haul of —— feet, thirty-six (36) cents. Loose 
rock and cemented gravel shall embrace all bowlders and detached 
masses of rock measuring over one cubic foot and under one cubic 
yard in bulk and all hard and tough cemented gravel, slate, coal, 
shale, and soapstone; also stratified lime or sandstone in layers of 
six (6) inches and under separated by layers of clay or any other 
material requiring the use of pick and bar or which cannot be 
plowed with a strong ten-inch grading plow well handled behind 
a good six (6) mule or horse team. 

or the excavation of solid rock, including, where necessary, a 
haul of , eighty (80) cents. Solid rock shall embrace all ledges 
or masses of limestone, sandstone, or flint in place in masses of more 
than one (1) cubic yard in bulk. 

Excavation under water, per cubic yard, ——. 

Tue contract prices for excavation will apply to pits required for 
foundations of masonry when water is not encountered. The price 
put in for excavation in water will only apply to foundation pits 
and deepening of channels in running water, and shall cover all 
classes of material and include drainage, bailing, pumping, 


14 and all material and labor connected with such excavation ; 


also the necessary dressing of the rock— 
It being expressly understood and agreed that there will be no 
further classifications of excavated material allowed than the three 
above — that all earth, rock, loose rock, and cemented 
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is hereby agreed the party of the second part may do, for other causes 
than heretofore provided in this contraet, then, in that case, all fur- 
ther operations under this contract shall be suspended within thirty 
days after receiving written notice from the party of the second part 
requiring the further progress of the work to be suspended, and that 
party of the first part shall receive full pay for all work done by 
them, performed under this contract, and at the prices herein stipu- 
lated upon the estimate of the said chief engineer, which shall 
11 be —— conclusive between the parties to this contract; 
which estimate shall not include any anticipated profits that 

might have accrued from the completion of the said work, it being 
undersiood that no claim for damages shall be made by the party 
of the first part on account of any profits that might have accrued 
from the completion of the same. 

The supervision, powers, and control given in this contract to the 
—— and chief engineer of the St. Louis, Arkansas and Texas 

ailway Company in Texas by the parties thereto over the work, 
labor, and materials to be furnished thereto are conferred in order 
that the railway being constructed in part under the same may be 
kept free from laborers, mechanics, and other liens and incum- 
brances. 

The St. L., A. & T. R’y in Texas to furnish free transportation 
over its line in Texas for men and tools needed in the prosecution 
of the work under this contract going to the work. ; 


Proposition. 


The undersigned propose, under the direction of the chief engi- 
neer of the St. Louis, Arkansas and Texas Railway Company in 
Texas, or his assistants or either of them, and under their super- 
vision and control, to do all necessary work and furnish all the re- 
— material to complete the graduation and masonry of the 

ort Worth Extension of the St. L., A. & T. R’y in Texas between 

zommerce and Fort Worth, section 1 to 98, both inclusive, as speci- 
fied below, and in conformity with the specifications and conditions 
imposed and plans from time to time furnished, binding themselves, 
should such proposition be accepted, to commence work within ten 
(10) days thereafter and to prosecute the same with all due diligence, 
to the end that such contract shall be finished complete in all parts 
by the first day of November, one thousand eight hundred 
12 and eighty-seven, and for such work done and materials fur- 
nished the following prices are affixed, and will be accepted 
by them as full, complete, and entire compensation for the same ; 
and, further, that all measurements, classifications, and calculations 
made by the said chief engineer or his assistants shall be considered 
and accepted as correct, full, and final : 

For grubbing, to be paid at eighty-five (85) dollars per acre, with 
the understanding that all trees and stumps shall be grubbed and 
removed from all excavations for the roadway and from embank- 
ments under three (3) feet in height, and that pay for grubbing will 
be expected only where there are trees and stumps to be — 
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For clearing, twenty (20) dollars per acre, with the understanding 
that whatever designated by the said chief engineer or his assistants 
the entire surface of the right of way shall be cleared of all trees, 
logs and brush, or other perishable material, except such logs or 
trees as may be needed for the construction of said railroad, which 
shall be left in piles convenient for use. 

For excavation of earth, including, if required, an extreme haul 
of feet, twelve and 1 (123) cents. 

Earth excavation shall embrace all excavated material not in- 
cluded in the classes of loose and solid rock. 

All embankments shall be formed in layers of such thickness as 
the engineer in charge may prescribe, and be carried up full width, 
with outside always as high as the middle, care being taken to place 
material containing the greatest proportion of gravel or stone in the 
top dressing of the bank. Any injury to the embankments from 

floods or otherwise before final completion and acceptance of 
13 the work by the engineer shall be at the risk of the party of 
the first part. | 

Burrow pits must be left in good shape, properly sloped and 
well drained. Pit-holes, left so water will be liable to accumulate in 
etanding pools, will be filled up or drained at the expense of the 
party of the first part. 

Earth excavation in depot grounds shall be hauled, if so ordered 
by the ch’f eng’r, and shall be paid for as follows: 

Earth excavation, 121 cents; haul 1 cent per yard per 100 feet 
after the first hundred. 

‘or excavation of loose rock and cemented gravel, including, 
where necessary, a haul of feet, thirty-six (36) cents. Loose 
rock and cemented gravel shall embrace all bowlders and detached 
masses of rock measuring over one cubic foot and under one cubic 
yard in bulk and all hard and tough cemented gravel, slate, coal, 
shale, and soapstone; also stratified lime or sandstone in layers of 
six (6) inches and under separated by layers of clay or any other 
material requiring the use of pick and bar or which cannot be 
plowed with a strong ten-inch grading plow well handled behind 
a good six (6) mule or horse team. 

or the excavation of solid rock, including, where necessary, a 
haul of , eighty (80) cents. Solid rock shall embrace all ledges 
or masses of limestone, sandstone, or flint in place in masses of more 
than one (1) cubic yard in bulk. 

Excavation under water, per cubic yard, ——. 

Tue contract prices for excavation will apply to pits required for 
foundations of masonry when water is not encountered. The price 
put in for excavation in water will only apply to foundation pits 
and deepening of channels in running water, and shall cover all 

classes of material and include drainage, bailing, pumping, 


— 


14 and all material and labor connected witli such excavation; 


also the necessary dressing of the rock — 
It being expressly understood and agreed that there will be no 
further classifications of excavated material allowed than the three 
above — that all earth, rock, loose rock, and cemented 


— SNES OA —— 


10 C. H. SMITH AND BENJAMIN FORDYCE vs. o. T. LYON. 


gravel shall be measured in excavation and the price per cubic 
yard mentioned shall cover the entire charge for excavating, load- 
ing, and hauling to deposit in embankment or waste for an extreme 


limit of —— feet, and that no material shall be wasted except by 


permission of the chief engineer. 

For all haul of material excavated or barrowed in excess of 
feet, per one hundred (100) feet, per cubic yard one (1) cent. 

For white, burr or post oak timber, or plank in foundation or box 
drain, per one thousand (1,000) F., B. M., 8 

For white, burr or post oak timber, or planks in trestles, per 
thousand (1,000) F., B. M., i 

For pine timber and planks in trestles, per one thousand 
(1,000) F., B. M., 

All lumber shall be free from wind shakes, large knots, decayed 
wood, sap, or any defect that will impair its strength or durability. 

For white or post oak piles, delivered, price to be fixed by engi- 
neer, per lineal foot. Piles shall not be less than twelve inches in 
diameter at the smali end and shall be straight, sound, and free 
from any knots that, in the opinion of the engineer or inspector, 
may impair their -durability and strength, and all piles shall be 
barked. 

For preparing and driving piles per lineal foot, for length actually 
driven, measured under the cap, ——. 

Piles to be driven till they move not more than one-half 
15 inch to the blow of a hammer weighing not less than 1,800 
pounds, with twenty (20) feet fall. 

For wrought-iron spikes and bolts in foundations and trestles or 
shoes of piles, per pound, ——. . 

For cast iron in foundations and trestles, —— per pound. 

For first-class arch masonry, ——. This shall comprise the arch 


_of all important arches as designated by the chief engineer, and 


must be first class in every respect. The beds shall be dressed for the 
entire depth of the arch to an even surface throughout, ont of wind, 
full at the back, and to conform to the radius of the arch. 

The joints shall be at right angles to the intrados of the arch, 
full throughout, and the intrados neatly dressed to fit closely to cen- 


. tering, and no stone shall be less than two and one-half (2) feet 


long. Itshall be laid with close joints, with thin hydraulic cement 
mortar, sufficient merely to equalize the bearing and fill the inter- 


- stices between the dressed beds, and when being laid each stone 


shall be thoroughly wet, the whole top of the areh to be plastered 
over with a good coat of hydraulic mortar. The necessary timber 
and other material for centering shall be furnished by the contractor 
without charge, and the centering shull be constructed in such 
manner and of such proportion as the chief engineer may direct. 
For second-class arch masonry, price to be fixed by engineer per 
cubic yard. 
This may, at the discretion of the chief engineer, be adopted for 
the smaller arches. It shall be built of stone, with good natural 
beds of a depth equal to the depth of the arch, and of approved 


16 lengths, so as to make a good bond throughout, and be laid 


~~ * 
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in hydraulic mortar. In the construction of this class of 
work arches may at times take the form of sewers or whole circles. 

For first-class bridge masonry, dollars per cubic yard. 

This shall comprise masonry in abutments and piers of all impor- 
tant bridges and arches, and dressed coping of second-class masonry 
as designed by chief engineer. 0 
his shall be laid in regular courses throughout. No course 
shall be less than ten inches thick nor any course overlie another of 
less thickness. No stretcher shall be less than two and one-half (23) 
feet long nor less than one and one-half (11) feet bed, and in no case 
shall the bed be less than one and one-quarter (1}) times the height 
of the course. Headers shall be not less than three and one-half 
(33) feet long nor less than one and one-half (13) feet wide, and 
always at least as wide as high. All stone shall be laid with close 
joints on their quarry beds, the largest bed down, and the beds and 
tops shall be dressed to parallel faces throughout their entire extent. 
The joints shall be vertical or horizontal, and the vertical joints 
shall break not less than twelve (12) inches. No spalls shall be 
used to level up. 

Vertical joints shall be close, at least eight (8) inches back from 
the face. Not less than thirty (30) per cent. of the face of the walls 
shall consist of headers. A pitch draft will be used throughout, 
except at the angles, where a neat chisel draft one and one-half (13) 
inches wide will be cut, and the face sball nowhere project more 
than three (3) inches beyond the draft. 

Coping shall be of dimension stone dressed throughout. 

17 The whole must be well bonded, the face laid wet, in good 

hydraulic mortar, and the back pointed, and each successive 

course well wet and thoroughly — beſore the next course is 
laid, with grout made by hydraulic mortar. 

Second-class bridge masonry, dollars per cubic yard. 

This class of masonry shall be laid with horizontal beds and ver- 
tical joints, but the courses need not be continuous. The backing 
shall consist of broken range, rubble masonry of superior quality 
and bonded and leveled. At least one-fourth of the area of the face 
of the wall shall consist of headers. No joint in the face shall be 
open more than one-half inch at any point and the whole shall be 
laid in good hydraulic mortar. 

Dry.second-class bridge masonry, per cubic yard, ——. 

This will be of the same character as second-class bridge masonry, | 
except that mortar will not be used, and more care will be necessary 
to dress the beds so as to secure firm and stable work. The stone 
shall be large and of approved shape and quality, and all crevices 
well filled with spalls. 

Third-class masonry, per cubic yard, —— dollars. 

Shall be built of large stone, having good, natural beds, well 
bonded and laid in hydraulic mortar, but without being in courses. 

Third-class masonry, dry, per cubic yard, ' 

Shall be built of large stone, with good, natural beds, well bonded, 
but without mortar. As far as practicable the stone shall extend 
through the walls and the crevices shall be well filled with spalls. 
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Slope wall and paving, per cubic yard, —— dollars. 
Shall compose paving of culverts and bridges and slope 
18 walls of embankments whenever required. It shall beclosely 
laid with flat stone placed on edge, of such size as the engi- 
neer may direct, and shall be measured when laid and finished. 


General. 


Whenever hydraulic mortar or grout is used it shall be made of 
a mixture of clean, sharp sand, two parts, and of good hydraulic 
cement (subject to the inspection and approval of the chief engi- 
neer), one part, mixed and tempered as used. All masonry esti- 
mated, measured, and paid for by the cubic yard, computing the 
actual solid contents thereof. Noconstructive or conventional meas- 
urement will be allowed. The class of masonry to be used in each 
particular structure or in the seyeral parts of any particular work 
shall be designated by the chief engineer in each case. 

For all haul of rock used in masonry after the first mile, —— per 
mile per cubic yard. 

The quarry to be accepted and approved by the chief engineer. 


Proposal and Specifications for Shafts and Tunnels. 


For tunnel excavation in solid rock, including an extreme haul 
feet, per cubic yard. 

For tunnel excavation in loose rock or other material, except 
— rock, ineluding an extreme haul of feet, —— per cubic 
yard. 

Tunnels will be excavated for a single track and will contain not 
less than — (10) cubic yards per lineal foot. The prices for tunnel 
excavation will include all materials contained between the two 
portals and within the area of its cross-section, as determined by the 

engineer. If the tunnel requires support and timber is 
19 adopted the area of its cross-section will be six (6) inches out- 

side of the wall or arch. The price bid shall include all tem- 
porary supports, such as props, scaffolding, etc., and for all necessary 
pumping and drainage during the progress of the work. Falls that, 
in the opinion of the engineer, ure attributable to the carelessness 
or neglect of the contractor shall be removed by the contractor at 
his own risk, but if not thus attributable a just and equitable allow- 
ance will be made. 

‘or permanent timber lining in place, —— per 1,000 fl., B. M. 
Timber shall be sound white or burr oak and shall be of the dimen- 
sions and plan as required by the engineer. 

For dry stone packing, per cubic yard. The space between 


of 


the timber lining and the sides and roof of the tunnel shall be packed 
with hard, durable stone of size and quality approved by the engi- 
neer. 

For shaft excavation in solid rock, including an extreme haul of 
—— feet, —— per cubic yard. 
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For shaft excavation in loose rock or other material, except solid 
rock, including an extreme haul of feet, —— per cubic yard. 

The engineer shall determine whether shafts shall be sunk and 
the points for the location of the same. They shall contain not less 
than three (3) cubic yards to the foot vertical. The price for shaft 
excavation shall include all materials and machinery necessary for 
the' proper and efficient drainage and ventilation of the shaft and 
for — the material excavated therefrom. 


General. 


The work on shafts and tunnels shall be carried on night 
20 and day, if so directed by the engineer; and the contractor 
shall employ persons skilled in such work, and use the best 
tvols and machinery to be obtained for rapid and efficient progress. 
In witness whereof the said parties have hereunto set their hands 
this 3d day of June, A. D. 1887. 
(Signed) J. H. BRITTON, 
O. T. LYON, 
Parties of the First Part. 
C. H. SMITH & CO. 


Exarisit B“ to PErrrrox. 


This agreement, made and entered into this Ist day of July, one 
thousand eight hundred and eighty-seven, by and between Britton 
& Lyon, Sherman, Texas, party of the first part, and C. H. Smith 
& Co., party of the second part, witnesseth: That, for and in con- 
sideration of the payments hereinafter mentioned to be made by 
the said party of the second part, the party of the first part hereby 
covenants and agrees and binds their heirs, executors, administra- 
tors, and assigns, strictly in accordance with the terms of this agree- 
ment and the — of the party of the first part, herein in- 
corporated and forming a part of this agreement, and under the 
direction of the chief engineer of the St. Louis, Arkansas and Texas 
Railway Company in Texas and under his supervision and control, 
to furnish the materials and do the work opposite which prices are 
affixed pertaining to the pile and frame trestie and cattle-guards of 
the Fort Worth Extension of St. L., A. & T. R’y in Texas, between 
Commerce and Fort Worth, and such work as may be properly con- 

nected therewith or incident thereto, and complete the same 
21 in all its parts on or before November Ist, 1887. 

The time of completion of the same being an essential part 
of the contract, and it being expressly understood and agreed as fol- 
lows: That all measurements made by the said chief engineer or 
his assistants shall be considered and accepted as correct, full, and 
final. That the prices affixed shall be accepted as full considera- 
tion for labor performed and materials furnished. That no extra 
charges will be claimed or allowed on account of changes either in 
line or grade of the road. That if any damage shall be done by the 
parties of the first part or persons in their employ to the owner or 
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occupant of land or other property adjoining or in the vicinity of 
the work herein contracted to be done, the chief engineer of the St. 
Louis, Arkansas and Texas Railway Company in Texas shall have 
the right to estimate the amount of said damage, and to pay the 
same to said owner or occupant, and the amount so paid for such 
damage shall be deducted from the value of the work done under 
this contract. That all roads for hauling materials and ways to and 
from the work, also all grounds for the deposit of materials and the 
erection of shanties or yards for the performance of the work, not 
within the limits of the right of way of the railroad, shall be pro- 
vided for by the parties of the first part at their own proper charge 
and expense. 


Whenever the route of the railroad is traversed by public or pri- 


vate roads com modious passing places must be kept open and in safe 
condition for use; and in passing through farms the parties of the 
first part must also keep up such temporary fences as will be neces- 
sary for the preservation of crops. 
On or about,the first day of each month, during the progress 
22 of the work, an estimate shall be made of the relative value 
of the work done and material furnished, to be judged 
of by the chief engineer of the St. Louis, Arkansas and Texas Rail- 
way Company in Texas, and, upon his certificate of the amount 
being presented to the party of the second part or such — 
agent us he may appoint, eighty-five per cent. of the amount of sai 
estimate shall be paid to said parties of the first part at St. Louis: 
Provided, however, that the said parties of the first part shall furnish 
the party of the second part or his agent, on or about the tenth day 
of each month, a sworn statement of the amount owed by him for 
labor, materials, and supplies up to the end of the month preceding 


such statement; and when all the work embraced in this contract 


is completed agreeably tu the specifications and in accordance with 
the directions and to the satisfaction and acceptance of the chief 
engineer of the St. Louis, Arkansas and Texas Railway Company 
in Texas, there shall be a final estimate of the quantity, quality, 
character, and value of said work agreeably to the terins of this 
agreement, when the balance appearing due to said parties of the 
first part shall be paid to them upon their giving a release under 
seal to the said party of the second part and a sworn statement that 
all obligations due for labor and materials have been paid, monthly 
estimates to be paid on or about the twentieth (20th) day of each 
month. It is agreed that all materials used in the construction 
of the work under this contract and all the work done under it shall 
be subject to the inspection and approval of the chief engineer of 
the St. Louis, Arkansas and Texas Railway Company in Texas and 
all materials condemned by hitn shall be removed to such distance 
as said engineer shall deem necessary in order to prevent the same 

from being used in said work, and all condemned work shall 
23 be taken down and rebuilt, or the chief engineer may, at his 

option, permit it to remain and make such deduction from 
the contract price herein agreed upon as he, the said chief engineer, 
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considers just and proper on account of its not being constructed 
in accordance with the requirements of this contract. 

It is further understood that none but competent foremen, me- 
chanics, and workmen shall be employed upon said work, and an 
person or persons whom the party of the second part or the presi- 
dent or chief engineer of the St. Louis, Arkansas and Texas Rail- 
way Company in Texas considers to be incompetent or disorderly 
or disposed to make mischief or difficulty shall be immediately dis- 
charged by the party of the first part and shall not afterwards be 
— upon said work without the consent, in writing, of the 
party of the second part or the president or the chief engineer of 
the St. Louis, Arkansas and Texas Railway Company in Texas. 

No part of the work to be performed under this contract shall be 
sublet without the consent of the party of the second part or the 

resident or chief engineer of the St. Louis, Arkansas and Texas 

ilway Company in Texas given in writing, and no such written 
consent shall release the parties of the first part from any obliga- 
tions either to the party of the second part or the persons employed 
by such subcontractor ; and in all such cases the subcontractors will 
be considered merely in the light of foremen employed by the par- 
ties of the first part, and liable to be discharged by the party of the 
second part or by the president or chief engineer of the St. Louis, 
Arkansas and Texas Railway Company in Texas for incompetency, 
neglect of duty, or misconduct, and the parties of the first part 

shall see that all persons employed by any subcontractor are 
24 regularly and promptly paid the same as if they were em- 
ployed directly by the party of the first part. 

It is also agreed that the party of the second — or the St. Louis, 
Arkansas and Texas Railway Company in Texas may, whenever 
he or it deein it proper and expedient so to do, pay to the laborers 
or other persons employed by said parties of the first part, and of 
any moneys due for any monthly and other estimate, any sums due 
to them for labor or service perfurmed for said — of the first 
part under this contract, and the sums so paid shall be charged to 
the parties of the first part as so much money paid to them on this 
contract. 

To insure prompt and speedy action and save the party of the 
second part from loss frum any cause whatsoever the party of the 
second part reserves the right to order and direct the work to be 
prosecuted at such points as the chief engineer may designate, 
and to order such force worked at such points as he may deem 
necessary to complete the work to be done under this contract in 
the shortest possible time; and should the parties of the first part 
fail to comply with said order by neglecting or refusing to employ 
such force as the party of the second part or the chief engineer of 
the St. Louis, Arkansas and Texas Railway Company in Texas shall 
direct or fail at any time or in anywise to prosecute the work in 
such a manner as in the opinion of the said chief engineer to give 
reasonable assurance of the completion of the whole or any part of 
the work within the time limited in this contract, or should the 
party of the first part persist in doing any of said work in ap im- 
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proper manner or in employing — persons or in neglecting 
or evading the performance of their obligations under this contract 
in any way, then the party of the second part or the chief 
25 engineer of the St. Louis, Arkansas and Texas Railway Com- 
pany in Texas, after giving three days’ written notice to the 
person in charge without the evil complained of being corrected to 
their entire satisfaction, may declare this contract forfeited, and in 
such case all the rights of the party of the first part under this con- 
tract shall from thenceforth cease and be determined; that the 
party of the second part may thereupon proceed to take possession 
of and relet the work comprised herein to other parties the same as 
if this contract had never existed; and in case this contract is de- 
clared forfeited, as herein provided, the fifteen per cent. retained by 
the party of the second part from the monthly estimates shall be 
forfeited absolutely to said party of the second part and the parties 
of the first part shall have no claim whatever to the same; and the 
parties of the first part agree to give peaceable and immediate pos- 
session of all said work to the party of the second part or his author- 
ized agents. 
The parties to this contract hereby mutually agree that the chief 
engineer of the St. Louis, Arkansas and Texas — Company 
in Texas skall be the sole judge and arbiter in all cases of disagree- 


ment, difficulty, or dispute as to the quality or amount of work per- 


formed under this contract, and also in relation to all matters of 
difference that may arise between the parties hereto in relation to 
or touching the proper performance of any or all the conditions 
thereof, and his decision, given in writing, shall be in the nature of 
an award, and the same shall be as conclusive upon and between 
the parties hereto as a final judgment in a court of competent juris- 
diction, and no appeal shall be taken or suit instituted or prose- 
cuted in any court to set aside or contest the same or to read- 
26 just or question the validity or correctness of any matter 
upon which he has passed. 

Whenever all the work required under this contract or any con- 
tinuous five miles shall be fully completed to the satisfaction and 
acceptance of the chief engineer of the St. Louis, Arkansas and Texas 
Railway Company in Texas said party of the second part accept 
the same, said engineer giving said first parties a — of his 
acceptance. 

In case any or all the work embraced in this contract shall be 
suspended by and on account of the party of the second part, which 
it is hereby agreed the party of the second part may do, for other 
causes than heretofore provided in this contract, then in that case 
all further operations under this contract shall be suspended within 
thirty days after receiving written notice from the party of the sec- 
ond part requiring the further progress of the work to be suspended ; 
and the parties of the first part shall receive full pay for all work 
done by them performed under this contract and at the prices 
herein — pon the estimate of the said chief engineer, which 
shall be final and conclusive between the parties to this contract, 
which estimate shall not include any anticipated profits that might 


C. H. SMITH AND BENJAMIN FORDYCE VS. o. T. LYON. 17 


have accrued from the completion of the said work, it being under- 
stood that no claim for damages shall be made by the parties of the 
first part on account of any profits that might have accrued from 
the completion of the same. 
The supervision, powers, and control given in this contract to the 
resident and chief engineer of the St. Louis, Arkansas and Texas 
Railway Company in Texas by the parties thereto over the work, 
labor, and materials to be furnished thereto are conferred in order that 
the railway, being constructed in part under the same, may 
27 be kept free from laborers’, mechanics’, and other liens and 
encumbrances. 


Proposition. 


The undersigned propose, under the direction of the chief en- 
ineer of the St. Louis, Arkansas and Texas Railway Company in 
Teras. or his assistants or either of them, and under their super- 
vision and control, to do all necessary work and furnish all the re- 
quired material to complete the pile and frame trestle & cattle- 
guards of Fort Worth Extension of St. L., A. & T. R’y in Texas, as 
specified below, and in conformity with the specifications and con- 
ditions imposed and plans from time to time furnished, bindin 
themselves, should such proposition be accepted, to commence wor 
within ten (10) days thereafter, and to prosecute the same with all 
due diligence, to the end that such contract shall be finished com- 

lete in all parts by the Ist day of November, one thousand eight 
1undred and eighty-seven, and for such work done and materials 
furnished the following prices are affixed, and will be accepted b 
them as full, complete, and entire compensation for the same; and, 
further, that all measurements, classifications, and calculations 
made by the said chief engineer or his assistants shall be consid- 
ered and accepted as correct, full, and final: 

For grubbing, to be paid at dollars per acre, with the under- 
— that all trees and stumps shall be grubbed and removed 
from all excavations for the road way and from embankments under 
three (3) feet in height, and that pay for grubbing will be expected 
only where there are trees and stumps to be grubbed. 

For clearing, dollars per acre, with the understanding that 

wherever designated by the said chief engineer or his assist- 
28 ants the entire suface of the right of way shall be cleared of 
all trees, logs, and brush, or other perishable material, ex- 
cept such logs or trees as may be needed for the construction of said 
railroad, which shall be left in piles convenient for use. 
— — of earth, including, if required, an extreme haul 
of —— feet, ——. 

Earth excavation shall embrace all excavated material not in- 
cluded in the classes of loose and solid rock. 

All embankments shall be formed in layers of such thickness as 
the engineer in charge may prescribe and be carried up full width, 
with outside always as high as the middle, care being taken to place 
material containing the greatest proportion of gravel or stone in the 
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top dressing of the bank. — injury to the embankments from 
floods or otherwise, before final completion and acceptance of the 
work by the engineer, shall be at the risk of the parties of the first 
part. 

Borrow pits must be left in good shape, properly sloped, and well 
drained. Pit-holes, left so water will be liable to accumulate in 
standing pools, will be filled up or drained at the expense of the 
party of the first part. 

For excavation of loose rock and cemented gravel, including, 
where necessary, a haul of feet, ——. Loose rock and cemented 
gravel shall embrace all bowlders and detached masses of rock 
measuring over one cubic foot and under one cubic yard in bulk, 
and all hard and tough cemented gravel, slate, coal, shale, and soap- 
stone; also stratified lime or sandstone in layers of six (6) inches 
and under, separated by layers of clay, or any other material requir- 
ing the use of pick and bar or which cannot be plowed with a strong 
ten-inch grading plow well handled behind a good six (6) mule or 

horse team. 
29 For the excavation of solid rock, including, where neces- 
sary, a haul of ——. Solid rock shall embrace all ledges or 
masses of limestone, sandstone, or flint in place in masses of more 
than one (1) cubic yard in bulk. 

Excavation in foundation, 35c. per cu. yd. 

The contract prices fur excavation will apply to pits required fur 
foundations of masonry when water is not encountered. Phe price 
put in for excavation in water will only apply to foundation pits 
and deepening of channels in running water and shall cover all 
classes of material and include drainage, bailing, pumping, and all 
material and Jabor connected with such excavation, also the neces- 
sary dressing of the rock. 

It being expressly understood and agreed that there will be no 
further classifications of excavated material allowed than the three 
above mentioned ; that all earth, rock, loose rock, and cemented 
gravel shall be measured in excavation and the price per cubic yard 
mentioned shall cover the entire charge for excavating, loading, and 
hauling to deposit in embankment or waste for-an extreme limit of 
feet, and that no material shall be wasted, except by permis- 
sion of the chief engineer. 

For all haul of material excavated or barrowed in excess of —— 
feet, per one hundred (100) feet per cubic yard, one (1) cent. 

For white, burr, or post oak timber or plank in foundation or box 
drain, per one thousand (1,000) F., B. M., ' 

For white, burr, or post oak timber or planks in trestles, per thou- 
sand (1,000) F., B. M., thirty dollars ($30.00) per M. 

For long-leaf yellow pine timber and planks in trestles & 

cattle-guards, per one thousand (1,000) F., B. M., thirty dollars 
30 ($30.00) per M. 

All lumber shall be free from wind shakes, large knots, 
decayed wood, sap, or any defect that will impair its strength or 
durability. 

Piles shall not be less than ten inches in diameter at the small 
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end and shall be straight, sound, and free from any knots that, in 
the opinion of the engineer or inspector, may impair their dura- 
bility and strength, and all piles shall be barked. 

For preparing and driving piles, per lineal foot, for length actually 
driven, measured under the cap, not exceeding 20 ft. in length, forty- 
six cents per lineal foot. 


„ Piles to be driven till they move not more than one-half inch to 


the blow of a hammer weighing not less than 1,800 pounds, with 
twenty (20) feet full. 

For wrought-iron spikes and bolts in foundations and trestles or 
shoes of piles, per pound, six cents (6c.). 

For cast iron in foundations and trestles, six cents (6c.) per pound. 

For first-class arch masonry, This shall comprise the arch 
of all important arches as designated by the chief engineer, and 
must be first class in every respect. The beds shall be dressed for 
the entire depth of the arch to an even surface thruugliout, out of 
wind, full at the back, and to conform to the radius of the arch. 

The joints shall be at right angles tothe intrados of the arch, full 
throughout, and the intrados neatly dressed to fit closely to center- 
ing, and no stone shall be less than two and one-half (23) feet long. 

It shall be laid with close joints, with thin hydraulic cement 
31 mortar sufficient merely to equalize the bearing and fill the 

interstices between the dressed beds, and when being laid 
each stone shall be thoroughly wet. ‘The whole top of the arch to 
be plastered over with a good coat of hydraulic mortar. The neces- 
sary timber and other material for centering shall be furnished by 
the contractor without charge, and the centering shall be con- 
structed in such manner and of such proportions as the chief engi- 
neer may direct. 

For second-class arch masonry, price to be fixed by engineer per 
cubic yard. 

This may, at the discretion of the chief engineer, be adopted for 
the smaller arches. It shall be built of stone, with good natural 
beds of a depth equal to the depth of the arch and of approved 
lengths so as to make a good bond throughout, and be laid in hy- 
draulic mortar. In the construction of this class of work arches 
may at times take the form of sewers or whole circles. 

For first-class bridge masonry, dollars per cubic yard. 

This shall comprise masonry in abutments and piers of all im- 
portant bridges and arches and dressed coping of second-class ma- 
sonry as designed by chief engineer. 

This shall be laid in regular courses throughout. No course shall 
be less than ten inches thick nor any course overlie another of less 
thickness. No stretcher shall be less than two and one-half (23) feet 
long nor less than one and one-half (13) feet bed, and in no case 
shall the bed be less than one and one-quarter (1}) times the height 
of the course. Headers shall be not less than three and one-half 
(33) feet long nor less than one and one-half (11) feet wide, and 

always at least as wide as high. All stone shall be paid with 
32 close joints on their qnarry beds, the largest beds down, and 
the beds and tops shall be dressed to parallel faces throughout 
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their entire extent. The joints shall be vertical or horizontal and 
the vertical joints shall break not less than twelve (12) inches. No 
spalls shall be used to level up. Vertical joints shall be close, at least 
eight (8) inches back from the face; not less than thirty (30) per 
cent. of the face of the walls shall consist of headers. A pitch draft 
will be used throughout except at the angles, where a neat chisel 
draft one and one-half (13) inches wide will be cut and the face shall 
nowhere project more than three (3) inches bevond the draft. 

Coping shall be of dimension stone, dressed throughout. The 
whole must be well bonded, the face laid wet,in good hydraulic 
mortar, and the back pointed, and each successive course well wet 
and thoroughly grouted, before the next course is laid, with grout 
made by hydraulic mortar. . 

Second - class bridge masonry, — dollars per cubic yard. 

This class of masonry shall be laid with horizontal beds and verti- 
cal joints, but the courses need not be continuous. The backing 
shall consist of broken range, rubble masonry of superior quality 
and bonded and leveled. At least one-fourth of the area of the face 
of the wall shall consist of headers. No joint in the face shall be 
open more than one-half inch at any point, and the whole shall be 
laid in good hydraulic mortar. 

Dry second-class bridge masonry, per cubic yard, ——. 

This will be of the same character as second-class bridge masonry, 
except that mortar will not be used and more care will be necessary 

to dress the beds so as to secure firm and stable work. The 
33 stone shall be large and of approved shape and quality, and 
all crevices well filled with spalls. 

Third-class masonry, per cubic yard, dollar. 

Shall be built of large stone, having good, natural beds, well 
bonded, and laid in hydraulic mortar, but without being in courses. 

Third-class masonry, dry, per cubic yard, ' 

Shall be built of large stone with good, natural beds, well bonded, 
but without mortar. As far as practicable the stone shall extend 
through the walls and the crevices shall be well filled with spalls. 

Slope wall and paving, per cubic yard, dollars. 

Shall compose paving —— and bridges and slope walls of 
embankments whenever required. It shall be closely laid with flat 
stone placed on edge, of such size as the engineer may direct, and 
shall be measured when laid and finished. 


General. 


Whenever hydraulic mortar or grout is used it shall be made of a 
mixture of clean, sharp sand, two parts, and of good hydraulic cement 
(subject totheinspection and approval of thechief engineer), one part, 
mixed and tempered as used. All masonry estimated, measured, and 
paid for by the cubic yard, computing the actual solid contents 
thereof. No constructive or conventional measurement will be 
allowed. Theclassof masonry to be used in each particular struc- 
_ ture or in the several parts of any particular work shall be desig- 
nated by the chief engineer in each case. 
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For all haul of rock used in masonry after the first mile, —— per 
mile per cubic yard. 

The quarry to be accepted and approved by the chief engi- 
neer. 


34. Proposal and Specifications for Shafts and Tunnels. 

For tunnel excavation in solid rock, including an extreme haul 
of —— feet, — per cubic yard. 

For tunnel excavation in loose rock or other material except solid 
rock, including an extreme haul of feet, —— per cubic yard. 

Tunnels will be excavated for a single track and will contain not 
less than (19) cubic yards per lineal foot. The prices for tunnel ex- 
cavation will include all materials contained between the two portals 
and within the area of its cross-section, as determined by the engi- 
neer. If the tunnel requires support and timber is adopted, the 
area of its cross-section will be six (6) inches outside of the wall or 
arch. The price bid shall include all temporary supports, such as 
props, scaffolding, etc., and for all necessary pumping and drainage 
during the progress of the work. Falls that in the opinion of the 
engineer are attributable to the carelessness or neglect of the con- 
tractor shall be removed by the contractor at his own cost, but if not 
thus attributable a just and equitable allowance will be made. 

For permanent timber lining in place, —— per 1,000 ft., B. M. 
Timber shall be sound white or burr oak, and shall be of the 
dimensions and plan as required by the engineer. 

For dry stone packing, per cubic yard. The space between 
the timber lining and the sides and roof of the tunnel shall be packed 
with hard, durable stone of size and quality approved by the engi- 
neer. 


For shaft excavation in solid rock, including an extreme 
35 haul of - feet, per cubic yard. 

For shaft excavation in loose rock or other material except 
— rock, including an extreme haul of — feet — per cubic 
yard. 

The engineer shall determine whether shafts shall be sunk, and 
the points for the location of the same. They shall contain not less 
than three (3) cubic yards to the foot — The price for shaft 
excavation shall include all materials and machinery necessary for 
the proper and efficient drainage and ventilation of the shaft and 
for hauling the material excavated therefrom. 


General. 


The work on shafts and tunnels shall be carried on night and day 
if so directed by the engineer, and the contractor shall employ per- 
sons skilled in such work and use the best tools and machinery to 
be obtained for rapid and efficient progress. 

The company agrees to furnish free transportation for men and 
tools over its lines in Texas. 


— —— — — — — 
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In witness whereof the said parties have hereunto set their hands 
this first day of July, A. D. 1887. 
(Signed) BRITTON & LYON, 
Parties of the First Part. 


° C. H. SMITH & CO. 


Upon the filing of said petition there was issued out of the clerk’s 
office of said court a summons, which, with the marshal’s return of 
service endorsed thereon, is in words and figures following, to wit: 


Summons. 


Unitep States OF AMERICA, N 
Eastern Division of the Eastern Judicial District of Missouri, ; 


36 In the Circuit Court of the United States in and for the 
Eastern Division of said District. 


The President of the United States of America to the marshal of 
the United States in and for said district, Greeting: 


You are hereby commanded to summon O. T. Lyon, a citizen of 
the State of Texas, that he be and appear before the honorable cir- 
cuit court of the United States in and for the eastern division of 
the eastern judicial district of Missouri on the first day of the next 
term thereof, to be holden at the city of St. Louis, in and for the 
eastern division of said district, on the third Monday of March next, 
then and there to answer the complaint of C. H. Smith, a citizen of 
the State of Missouri, and Benjamin Fordyce, a citizen of the 
State of Arkansas, as set forth in the petition filed in said court 
on the fifteenth day of September, A. D. eighteen hundred and 
eighty-eight. 

Hereof fail not and have you then and there this writ. 

Witness the Honorable Samuel F. Miller, presiding associate 
justice of the Supreme Court of the United States, the 15th day of 
September, A. D. eighteen hundred and eighty-eight. 

Issued at office, in the city of St. Louis, under the seal 
of said circuit court, the day and year last aforesaid. 

A. P. SELBY, Clerk, 
By —— —, Deputy. 


[SEAL. ] 


Unitep States or AMERICA, at: 
Eastern Division of the Eastern Judicial District of Missouri, } 


37 i Marshal’s Return. 


I hereby certify that I have executed this writ on the 15th day 
of September, A. D. 1888, by delivering a certified copy thereof to 
the within-named defendant, O. T. Lyon, at the city of St. Louis, in 
the above-named district. 


JOHN W. EMERSON, 
L. S. Marshal, Eastern District of Missouri, 
By WALTER ATKINSON, Deputy. 


4 — 
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Marshal’s fees: 


1 service at 82.00. $2 00 
Mileage, 1 mile at 6 cents. 06 
—— — $2 06 
38. * And aſterwards, to wit, on the sixth day of March, A. D. 


1889, there was filed in said cause an amended petition in 
words and figures following, to wit: 


Amended Petition. 


In the District Court of the United States for the Eastern District of 
Missouri. March Term, 1889. 


C. H. Surrn and Bensamin Forpyce, 5 


v8. 
O. T. Lyon, Deſendant. 


At this time come the plaintiffs herein and, for their cause of ac- 
tion against the defendant and for amended petition herein filed by 
leave of the court, state that they are partners doing business under 
the firm name of C. H. Smith and Company; that said C. H. Smith 
is a resident and citizen of St. Louis, in the State of Missouri, and 
the said Benjamin Fordyce is a resident and citizen of Hot Springs, 
in the State of Arkansas; that the defendant, O. T. Lyon, is a resi- 
dent and citizen of Sherman, State of Texas. Plaintiffs further 
state that heretofore, to wit, on the first day of June, 1887, the said 
plaintiffs and the said defendant, together with one James H. Brit- 
ton, under the firm name of Britton and Lyon, entered into an 
agreement and contract, whereby the said Britton and Lyon agreed 
to furnish all the requisite materials and do all the necessary work 
for the completion in all its parts of the graduation and masonry 
of a railroad commencing at Commerce, in the county of Hunt, State 
of Texas; thence running in a southwesterly direction through the 
counties of Hunt, Collin, Dallas, and Tarrant to the city of Ft. 
Worth, in Tarrant county, Texas, and to do and perform all the 
work properly connected therewith and incident thereto; and said 
work was to be done and materials furnished under the supervision 
and control of the chief engineer of the St. Louis, Arkansas and 

Texas Railway Company in Texas; and the same was to 
39 be completed in all its parts on or before the first day of 

November, 1887. Plaintiffs allege that said Britton and 
Lyon were to receive pay for the work of graduation of said line and 
furnishing materials therefor as follows: 

For grubbing right of way, $85.00 per acre. 

For clearing right of way, $20.00 per acre. 

Earth-work in embankments or excavation, 123c. per cubic yard, 
ee 1c. per cubic yard for hauling the same when hauled over 100 
eet. 

Loose rock excavated, 36c. per yard. 

Solid rock excavated, 80c. per yard. 


— ——ũ—K—ů—ñ— ——— — —H 
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Plaintiffs allege that said Britton and Lyon by their contract 
aforesaid agreed to pay for all damages done by them or by persons 
in their employ to the owners or occupants of land or other property 
in the vicinity where the work was contracted to be done or have 
the same paid by these plaintiffs, and such sums paid out to be de- 
ducted from the value of the work done under said contract. Plain- 
tiffs allege that said Britton and Lyon by their contract aforesaid 
agreed to make and keep commodious passing places open and in 
safe condition for use on all public or private roads crossed by said 
railroad agreed to be constructed and to keep up temporary fences, 
such as would be necessary for the preservation of the crops, where 
the said railroad passed through farms. Plaintiffs say that defend- 
ants did not keep and perform this condition of the contract, 
und that damages did accrue and were done by said Britton 
and Lyon and by persons in their employ to the owners and occu- 
pants of land and other property adjoining and in the vicinity of 
the work contracted to be done, and damages accrued to crops by 
reason of their failure to keep up proper and necessary fences to 
protect said crops on farms which said railway agreed to be con- 
structed passed through, and that the amount of said damages 
was $15,000.00, and that said Britton and Lyon failed and refused 

and neglected to pay the same, although plaintiffs re- 
40 quested them so to do, and that these plaintiffs were there- 

upon compelled to and did pay said damages to the damage 
and injury of said plaintiffs in the sum of $15,000.00. Plaintiffs 
allege that said Britton and Lyon, by the terms of the said contract, 
were to perform all the work aforesaid and furnish all the materials 
— do the work connected therewith and incident thereto 
as aforesaid and complete the same in all its parts to the satisfaction 
and acceptance of the chief engineer of the St. Louis, Arkansas & 
Texas Railway Company in Texas, and to do such work and to 
furnish the materials where directed so to do by the chief engineer 
of the St. Louis, Arkansas & Texas Railway Company in Texas, and 
to pay for all the material necessary to complete the work herein de- 
scribed. Plaintiffs allege that said work, by the terms of said con- 
tract, was to be done and the necessary materials furnished and 
paid for by said Britton and Lyon, and all work incident thereto 
und connected therewith was to be completed in all its parts on or 
before the first day of November, 1887, under the direction, super- 
vision, and control of the chief engineer of the St. Louis, Arkansas 
and Texas Railway Company in Texas and to his satisfaction and 
acceptance ; all of which more fully appears by the contract, which 
is filed under the original petition herein, marked Exhioit “A,” 
and here referred to and made a part hereof. These plaintiffs allege 
that they have been at all times ready and willing to pay the said 
Britton and Lyon for furnishing materials and doing all the work 
set forth in said contract and herein, according to the terms of said 
contract, and plaintiffs have kept and performed on their part all 
the conditions and stipulations thereof. Plaintiffs allege that by 

the terms of said contract the said Britton and Lyon were to 
41 enter upon and commence said work within ten days after 


~~ 
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the date of said contract. The plaintiffs further allege that, 
according to the terms of said contract, Britton and Lyon entered 
upon and commenced the construction of said work and the fur- 
nishing material therefor as they contracted to do, and did a part 
thereof, but wholly failed, neglected, and refused to complete said 
work and the furnishing said material required by said contract 
acebrding to the terms thereof. These plaintiffs allege that they 
have paid said Britton and Lyon for all said work done and mate- 
rials — by said Britton and Lyon according to said contract 
and for everything done in connection therewith. Plaintiffs allege 
that on -- day of , 188-, after the making of said contract and 
after part performance of same as aforesaid, said defendant or said 
Britton and Lyon agreed and consented that these plaintiffs should 
by themselves, their agents or employees, or chief engineer of the St. 
Louis, Arkansas & Texas Railway Company in Texas take charge of 
said work, complete the same, furnish all materials therefor, and pay 
for the same, and the payments made therefor and all expenses in- 
curred in so doing should be charged to the said Britton and Lyon 
and they would pay the same. Plaintiffs allege that they did take 
charge of said work, complete the same, furnish materials therefor, 
and that they paid for the same the sum of $45,000.00 more than 
plaintiffs would have had to pay had Britton and Lyon completed 
the same according to their said contract, and the said Britton and 
Lyon and this defendant, although often requested so to do, have 
wholly neglected and refused to pay said sum or any part thereof 
to plaintiffs. Plaintiffs allege that they have paid out and expended 
for work and labor done and performed and materials furnished 
‘for the completion of the work which said Britton and 
42 Lyon contracted to do as aforesaid and before said Britton 
and Lyon consented for plaintifis to complete said work the 
sum of $15,000.00 more than the contract price at which Britton 
and Lyon agreed to do the same, and paid out such sum at instance 
and request of said Britton and Lyon and to protect said property 
from all liens in favor of parties who performed said work and fur- 
nished said materials. Plaintiffs allege that heretofore, to wit, since 
the making of said contract, said James H. Britton departed this 
life, and the defendant, O. T. Lyon, herein is the surviving partner 
of said firm of Britton and Lyon. Wherefore said piaintiffs pray 
judgment for the suin of $75,000.00 and all their costs. 


Second Count. 


And for a further and second cause of action plaintiffs allege that 
heretofore, to wit, on the first day of July, 1887, they entered into a 
contract and agreement in writing with the defendant, O. T. Lyon, 
and one James H. Britton, under the firm name of Britton and 
Lyon, whereby said Britton and Lyon agreed and contracted to do 
ull the necessary work and furnish all the material required, under 
the supervision and control of the chief engineer of the St. Louis, 
Arkansas and Texas Railway Company in Texas, to complete the 
pile and frame trestle-work and cattle-guards on said line of railway 
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between Commerce and Ft. Worth, in the State of Texas, as afures:iid 
herein, and said Britton and Lyon agreed and undertook to do said 
work and furnish said materials, and these plaintiffs agreed to pay 
them therefor as follows, to wit: 

For excavation per cubic yard in foundation, 350. per yard. 

For white, burr, or post oak timber or planks in trestles, per thou- 
sand feet, board measure, $30.00 per thousand. 

For long-leaf yellow pine timber and planks in trestles and cattle- 

guards, per thousand feet, board measure, $30.00 per thousand. 
43 For preparing and driving piles, per lineal foot for the 
length actually driven, measured under cap, not exceeding 

40 feet in length, 46c. per lineal foot. 

For wrought-iron spikes and bolts in foundations and _ trestles ,or 
shoes for piles, 6c. per pound. 

For cast iron in foundations and trestles, 6c. per pound. 

Plaintiffs allege that said Britton and Lyon, by their contract 
aforesaid, agreed to pay for all damages done by them or by persons 
in their employ to the owner or occupant of land or other property 
in the vicinity where the work was contracted to be done or have 
the same paid by these plaintiffs, and such sums paid out to be de- 
ducted from the value of this work done under said contract. Plain- 
tiffs allege that said Britton and Lyon, by their contract aforesaid, 
agreed to make and keep commodious passing places open and in 
safe condition for use on all public or private roads crossed by said 
railroad agreed to be constructed, and to keep up temporary fences 
such as would be required and necessary for the preservation of the 
crops where the said railroads passed through farms. Plaintiffs allege 
that said Britton and Lyon did not keep and perform these condi- 
tions of the contract and that damages did accrue and were done by 
said Britton and Lyon and by persons in their employ to the owners 
und-occupants of land and other property adjoining and in the 


vicinity of the work contracted to be done, and damages accrued to 


crops by reason of their said failure to keep up proper and necessary 
fences to protect said crops on farms which said railway passed 
through, and that the amount of said damages was $15,000.00, and 
that said Britton and Lyon failed and neglected and refused to pay 
the same, aithough plaintiffs requested them so to do, and that these 
plaintiffs were thereupon compelled to and did pay said damages to 
the damage and injury of said plaintiffs in the sum of $15,000.00. 
Plaintiffs allege that said Britton and Lyon, by the terms of said 

contract, were to perform all the work aforesaid and furnish all 
44 the materials aforesaid and do the work incident thereto as 

aforesaid and complete the same in all its parts to the satis- 
faction and acceptance of the chief engineer of the St. Louis, Arkan- 
sas & ‘Texas Railway Company in Texas, and to do such work and 
to furnish materials where directed so to do by the chief engineer of 
the St. Louis, Arkansas & Texas Railway Company in Texas, and 
to pay for all the material necessury to complete the work herein 
described. Plaintiffs allege that said work by the terms of said con- 
tract was to be done and the necessary material furnished and paid 
for by said defendant and all work incident thereto and connected 
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therewith was to be completed in all its parts on or before the first 
day of November, 1887, under the direction, supervision, and con- 
trol of the chief engineer of the St. Louis, Arkansas and Texas Rail- 
way Company in Texas, and to his satisfaction and acceptance; all 
of which more fully appears by the original contract which is filed 
with the original petition herein, marked Exhibit “ B.“ and here re- 
ferred to and made a part hereof. These plaintiffs allege that they 
have been at all times ready and willing to pay the said Britton 
and Lyon for furnishing materials and doing all the work set forth 
in said contract and herein, according to the terms of said contract, 
and plaintiffs have kept and performed on their part all the condi- 
tions and stipulations thereof. Plaintiffs allege that by the terms of 
said contract the said Britton and Lyon were to enter and commence 
said work within ten days after the date of said contract. The 
plaintiffs further allege that according to the terms of said contract 
said Britton and Lyon entered upon and commenced the construc- 
tion of said work and the furnishing material therefor as they 

45 contracted to do and did a part thereof, and have wholly 
failed, neglected, and refused to complete said work and the 
furnishing of said material required by said contract, and, although 
they have been requested so to do by the plaintiffs, have failed, 
neglected, and refused to complete said work. These plaintiffs allege 
that they have paid said Britton and Lyon for all said work done 
and materials furnished according to said contract and for every- 
thing done in connection therewith. Plaintiffs allege that on the 
— day of ——, 188-, after the making of said contract and after part 
rformance of same as aforesaid, said defendant or said Britton and 
von agreed and consented that these plaintiffs should by them- 
selves, their agents or employees, or the chief engineer of the St. 
Louis, Arkansas and Texas Railway Company in Texas, take charge 
of suid work, complete the same, furnish all materials therefor, and 
pay for the same, and the payment made therefor and all expenses 
incurred in so doing should be charged to said Britton and Lyon 
and they would pay the same. Plaintiffs allege they did take 
charge of said work, complete the same, furnish materials therefor, 
and paid for the same the sum of $25,000.00 more than plaintiffs 
would have had to pay had Britton and Lyon compieted the same 
according to their said contract; and the said Britton and Lyon and 
this defendant, although often requested so to do, have wholly 
neglected and refused to pay said sum or any part thereof to plain- 
tiffs. Plaintiffs allege that they have paid out and expended for 
work and labor done and performed — materials furnished for the 
completion of the work which said Britton and Lyon contracted to 
do as aforesaid and before said Britton and Lyon consented for 
plaintiffs to complete said work the sum of $15,000.00 more than 
the contract price at which Britton and Lyon agreed to do 

46 the seme, and paid out such sum at instance and request of 
said Britton and Lyon and to protect said property from all 

liens in favor of parties who performed said work and furnished 
suid materials. Plaintiffs allege that heretofore, to wit, since the 
making of said contract, said James H. Britton departed this life, 
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and the defendant, O. T. Lyon, herein is the surviving partner of 
said firm of Britton and Lyon. 

Wherefore said plaintiffs pray judgment fer the sum of $55,000.00 
and all costs. Wherefore plaintiffs pray, the premises considered‘ 
they have judgment against said defendant, O. T. Lyon, for the sum 
of $130,000.00 and all costs and all proper relief. 

JEFFERSON CHANDLER, 
PHILLIPS & STEWART, 
SAM. H. WEST, 
R. H. LANDALE, 

PU¢ ffs’ Att’ ys. 


And afterwards, to wit, on the nineteenth day of March, A. D. 
1889, there was filed in said cause a motion to dismiss suit for want 
of jurisdiction in words and figures following, to wit: 


Motion to Dismiss. 


In the Circuit Court of the United States for the Eastern Div. of 
Eastern District of Missouri. March Term, A. D. 1889. 


v8. 
O. T. Lyon, Def 't. 


And now comes said defendant, O. T. Lyon, and, specially appear- 
ing in this above-entitled cause for the purposes of this motion only 
and objecting to the jurisdiction of this court over him herein, shows 

to the court that it appears upon the face of said plaintiffs’ 
47 petition and amended petition of record herein that one of 
said plaintiffs, to wit, Benjamin Fordyce, is and was at tie 
time of the institution of this suit a resident and citizen of Hot 
Springs, in the State of Arkansas, and this defendant a resident ani 
citizen of Sherman, in the State of Texas, and that this suit is not 
brought in the district of the residence of either said plaintiff, Ben- 
jamin Fordyce, or this defendant, and that the same is unlawfully 
brought against said defendant in this the eastern district of Mis- 
souri, and defendant objects and excepts to the jurisdiction of this 
court over him in this cause, and says that it is without jurisdiction 
to hear and determine the matters whereof plaintiffs have in their 
petition and amended petition herein complained, as by their said 
petitions of record herein appears. Wherefore defendant now moves 
the court that this suit abate and that the same be now dismissed. 
R. C. FOSTER & 
A. E. WILKINSON, 
Att’ys for Defendant. 


C. II. Smiru and BexJamin Forpyce, oer 


And afterwards, to wit,on the twentieth day of March, A. D. 
1889, the following, among other, proceedings were had and appear 
of record in said cause, to wit: 
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C. H. Surrn et al., Plaintiffs, 
v8. er 
O. T. Lyon, Defendant. 


Now come the parties, by their attorneys, and the defendants’ 
motion to dismiss this cause for want of jurisdiction is argued by 
counsel and submitted and by the court taken under advisement. 


And afterwards, to wit, on the twenty-first day of March, 
48 A. D. 1889, the following further proceedings were had and 
appear of record in said cause, to wit: 


Motion to Dismiss Sustained. 
C. H. Surrn ef al., Plaintiffs, 
2987 


vs. 
O. T. Lyon, Defendant. 


Now come the parties, by their attorneys, and the court, having 
considered the defendant’s motion to dismiss this cause for want of 
jurisdiction, orders that said motion be sustained, and that this cause 

, and the same is hereby, dismissed at plaintiffs’ costs. 

To which ruling of the court the plaintiffs then and there duly 
excepted. 


And afterwards, to wit, on the twenty-third day of March, A. D. 
1889, there was filed in said cause a motion for rehearing on motion 
to dismiss for want of jurisdiction in words and figures following. 
to wit: 


Motion for Rehearing. 


In the Circuit Court of the United States for the Eastern Division 
of the Eastern Judicial District of Missouri. 


C. H. Smita et al. 
5 
O. T. Lyon. 
Now comes the plaintiff and moves the court to set aside the 
order made herein dismissing this cause fur want of jurisdiction and 
to grant the plaintiff a rehearing in the trial of said cause, and for 


reasons why the same should be done the plaintiff shows to the court 
as follows: 


Motion for Rehearing on Motion to Dismiss for 
Want of Jurisdiction. : 


49 Ist. That the action of the court in dismissing was erro- 
neous and contrary to the law and thestatute in such cases inade 
and provided. 


2nd. That it appears from the records in this cause that the plain- 
tiff is a copartnership doing business, residing in, and a citizen of 
the State of Missouri, within this district, and as such should be 
permitted to maintain and prosecute its said suit against the defend- 
unt, who is u resident and citizen of a different State and district, 
who was found and duly served with process in this district. 

3rd. That the cause of action sued upon in this cause is transitory 
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in its nature and might be sued upon anywhere that service could 


be had upon defendant. 
JEFFERSON CHANDLER, 
R. H. LANDALE, 
S. H. WEST, At ys for N' ff. 


And afterwards, to wit, on the twenty-second day of April, A. D. 
1889, the following further proceedings were had and appear of 
record in said cause, to wit: 


Motion for Rehearing Denied. 
C. H. Surrn et al., Plaintiff, 
2987 


v8. 
O. T. Lyon, Defendant. 


Now come the parties, by their attorneys, and the court, having 
considered the. petition of plaintiffs for a rehearing on the motion 
to dismiss for want of jurisdiction herein, orders that said petition 
be, and the same is hereby, overruled. 


And afterwards, to wit, on the ninth day of May, A. D. 
50 1889, the following further proceedings were had and appear 
of record in said cause, to wit: 


Writ of Error Allowed. 
C. H. Samira et al., Plaintiffs, 
er 


v8 


O. T. Lyox, Defendant. 


Now come the plaintiffs, by attorney, and present to the court 
their bill of exceptions, which is allowed, signed, and ordered to be 
filed and made part of the record herein. Said plaintiffs also pre- 
sent to the court a writ of error to remove this cause to the Supreme 
Court of the United States; and a citation, citing and admonishing 
the said defendant to be and appear at a Supreme Court of the 
United States to be begun and holden at Washington, D. C., on 
the second Monday of October next, on the first day of said term, 
which said writ of error is allowed and said citation signed by the 
judge. Said plaintiffs also present to the court their bond, in the 
penal suin of five hundred dollars, which bond is approved and 
ordered to be filed as part of the record herein. 

Said bill of exceptions is in words and figures following, to wit: 


Bill of Exceptions. 
C. H. Smira and Bensamin Forpyce, ie 


v8. 
O. T. Lyon, Defendant. 


Be it known that on the 19th day of March, 1889, the following 
proceeding in the above-entitled cause were had: 
Defendant filed in court a motion to dismiss plaintiffs’ petition 
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for the reason alleged by defendant that the court had no jurisdic- 
tion to entertain the same, which in words and figures is as 
31 ſollows, to wit: 


In the Circuit Court of the United States for the Eastern Div. of 
Eastern District of Missouri. March Term, A. D. 1889. 


C. H. Sutrn and BENJAMIN Forpyce, a 
v8. 
O. T. Lyon, Def’t. 


And now comes said defendant, O. T. Lyon, and, specially ap- 
pearing in this above-entitled cause for the purposes of this motion 
only and objecting to the jurisdiction of this court over him herein, 
shows to the court that it appears upon the face of said plaintiffs’ 
petition and amended petition of record herein that one of said 

laintiffs, to wit, Benjamin Fordyce, is and was at the time of the 
institution of this suit a resident and citizen of Hot Springs, in 
the State of Arkansas, and this defendant a resident and citizen 
of Sherman, in the State of Texas, ‘and that this suit is not brought 
in the district of the residence of either said plaintiff, Benjamin 
Fordyce, or this defendant, and that the same is unlawfully brought 
against said defendant in this the eastern district of Missouri, and 
defendant objects and excepts to the jurisdiction of this court over 
him in this cause and says that it is without jurisdiction to hear 
and determine the matters whereof plaintiffs have in their peti- 
tion and amended petition herein complained, as by their said peti- 
tions of record herein appears. Wherefore defendant now moves 
the court that this suit abate and that the same be now dismissed. 
R. ©. FOSTER & 
A. E. WILKINSON, 
Ait ys for Defendant. 


That on the 20th day of March, 1889, said motion was called up 
for a hearing and was by the court taken under advisement, 
52 and being fully considered by said court was, on the 21st 
day of March, 1889, sustained, and said petition then and 
there dismissed, and final judgment dismissing said cause for want 
of jurisdiction was rendered against plaintiff; to which ruling of 
the court in sustaining said motion to dismiss and rendering final 
judgment of dismissal against plaintiff plaintiff then and there ex- 
cepted and still excepts, and prays that this bill of exceptions be 
signed and sealed by the court and made a part of the record in 
this case, which is accordingly done. 
AMOS M. THAYER, Dist. Judge. 


53 Know all men by these presents that we, C. H. Smith and 

Benjamin Fordyce, as principals, and R. C. Kerens, as surety, 
are held and firmly bound unto O. T. Lyon in the full and just sum 
of five hundred dollars, tu be paid to the said O. T. Lyon, his heirs, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 
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Sealed with our seals and dated this — day of May, in the year 
of our Lord one thousand eight hundred and eighty-nine. 

Whereas lately, at the March term, A. D. 1889, of the circuit court 
of the United States for the eastern division of the eastern judicial 
district of Missouri, in a suit depending in said court between C. H. 
Smith and Benjamin Fordyce, plaintiffs, and O. T. Lyon, defendant, 
judgment was rendered against the said plaintiffs, and the said 
plaintiffs having obtained a writ of error of the said court to reverse 
the judgment in the aforesaid suit, and a citation, directed to the 
said O. T. Lyon, citing and admonishing him to be and appear at a 
Supreme Court of the United States to be holden at Washington the 
second Monday of — next: 

Now, the condition of the above obligation is such that if the said 
©. H. Smith and Benjamin Fordyce shall prosecute said writ to 
effect and answer all damages and costs if they fuil to make good 
their plea, then the above obligation to be void ; else to remain in 
full force and virtue. 

Sealed and delivered in presence of— 

C. H. SMITH. [sEAL. ] 
BENJAMIN FORD TCE, 

Per JEFFERSON CHANDLER, 4, % [seat. 
R. C. KERENS. | SEAL. 


Approved by— 
AMOS M. THAYER, Dist. Judge. 


[Endorsed :] No. 2987. United States circuit court, eastern di- 
vision of the eastern judicial district of Missouri. C. H. Smith et al. 
va. O. T. Lyon. Bond, $500.00. C. H. Smith & Benjamin For- 
dyce, principals; R. C. Kerens, surety. Filed 9th day of May, 1889. 
A. P. Selby, clerk. 
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v8. 
O. T. Lyon. 


Jefferson Chandler, R. H. Landale, and S. H. West, attorneys for 
plaintiffs; R. C. Foster and A. E. Wilkinson, attorneys for defendant. 


Opinion of the Court. 


Marca 21st, 1889. 


Brewer, C. J.. 

This is a motion to dismiss for want of jurisdiction. The facts 
are these: There are two plaintiffs. The allegation of the petition 
is that one plaintiff is a resident and citizen of the State of Arkan- 
sas and the other a resident and citizen of this State, and that the 
defendant is a resident and citizen of the State of Texas. 

It is insisted that the suit cannot be maintained here because 
both plaintiffs are not residents of this district; neither is the de- 
fendant a resident. 

The act of Congress of 1887 provides that where the “ jurisdiction 
is founded only on the fact that the action is between citizens of 
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different States suit shall be brought only in the district of the resi- 
dence of either the plaintiff or the defendant.” 

It is insisted that the use of the words “the plaintiff” implies 
that all the plaintiffs must be residents, and the mere fact that but 
one of two plaintiffs having a joint interest is a resident does not 
give this court jurisdiction. 

In the judiciary act of 89 the language in respect to juris- 
55 diction and place of trial was where an alien is a party or 

the suit is between a citizen of a State where the suit is 
brought and a citizen of another State.” 

And in the case of Strawbridge vs. Curtiss, 3 Cranch, 267, the Su- 
preme Court, by Mr. Justice Marshall, considered the question as to 
whether an action could be maintained where all of the plaintiffs 
were not citizens of the State in which the action was brought. He 
expresses the opinion of the Court in these words: “The Court un- 
derstands these expressions to mean that each distinct interest should 
be represented by persons all of whom are entitled to sue or may be 
sued in the Federal courts—that is, that where the interest is joint 
each of the persons concerned in that interest must be competent to 
sue or liable to be sued in those courts.” 

In the late case of Peninsular Iron Company vs. Stone, 121 U. S., 
631, that case was cited and approved. It is familiar to all that in 
some of the statutes respecting the jurisdiction of the Federal courts 
and providing for removals the language is any defendant” or 
“one having a separable interest.” In other cases it is the plain- 
tiff” or “the defendant” or tlie party.” 

The general and, I think I may say, the uniform construction 

laced upon these last expressions is that they are collective and in- 
clude all who are plaintiffs or defendants, and that each must pos- 
sess all the qualifications. | 

Following this line of decision, it-seems to us that all the plaintiffs 
must reside in the district to enable them to sue, at least in a case 
in which all are jointly interested in a single cause of action. 

In this case the action is on a contract made between two plain- 
tiffs as partners and the defendant. 

There is no separable controversy and but a single interest. 

We think, therefore, that the motion is well taken and 
56 must be sustained and the case dismissed. 
It is so ordered. 


57 Unitep States oF AMERICA, * 
Eastern Division of the Eastern Judicial District of Missouri,, 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern division of the eastern judicial district of Mis- 
souri, do hereby certify the writing hereto attached to be a true tran- 
script of the recurd and proceedings in case No. 2287 of C. H. Smith 
and Benjamin Fordyce, plaintiffs, against O. T. Lyon, defendant, as 
fully as the same remains on file and of record in said case in my 


office. 


5—1164 


ot ci. H. SMITH AND BENJAMIN 


Seal of the United States 
Circuit Court, Eastern 
Division of the Eastern 
Judicial District of 
Missouri. 


[Endorsed :] No. 2987. 


ion of the eastern judicial district of Missouri. 
Benjamin Fordyce against O. T. Lyon. 


FORDYCE VS. O. T. LYON. 


In witness whereof I hereunto subscribe 
my name and affix the seal of said court, 
at oflice, in the city of St. Louis, in the 
eastern division of said district, this 
twenty-fourth day of May, in the year of 
our Lord one eighteen hundred and 


eighty-nine. 
A. P. SELBY, 
Clerk of said Court, 
By GEO. F. HAID, Deputy. 


United States circuit court, eastern divis- 
C. II. Smith ‘and 


Duly certified transcript of 


the record and proceedings in the above-entitled cause. 


Endorsed on cover: E. Missouri C. C. U. S. 


No. 1164. C. II. 


Smith and Benjamin Fordyce, plaintiffs in error, us. O. T. Lyon. 
Filed June 10, 1889. 
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Supreme Gourt of the United tates, 


C. H. SMITH, et At., 
Plaintiffs in Error, 


ye | no gb e 


O. T. LYON, 
Defendant in Error. 


— — - — 


DECLARATION IN THE CASE AS FILED BELOW. 
MOTION TO DISMISS IN THE COURT BELOW. 
OPINION OF THE COURT BELOW. 

MOTION TO ADVANCE IN THIS COURT. 


PROPOSITION TO SUBMIT ON BRIEF IN THIS COURT, 
TOGETHER WITH BRIEF ON THE MERITS. 


JEFFERSON CHANDLER, 
Attorney for Plaintiffs in Error. 
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T THEE 


— unn of the United States. 


C. H. Surrn, Er AL., 
Plaintiffs in Error, 


08. 


O. T. Lyon, 
Defendant in Error. 


THAT PART OF PETITION CONTAINING DECLA- 
RATION OF CITIZENSHIP AND RESIDENCE 
OF PARTIES. 


C. H. SMITH AND In the Circuit Court of the 
n the Circuit Court o 
— age, United States for the Hastern 
7 Division of the Hastern Judi- 
08. cial District of Missouri.— 
O. T. Lyon, March Term, 1889. 
Defendant. 


— — —— —— 


At this time come the plaintiffs herein, and for their 
cause of action against the defendant, and for amended 
petition herein filed by leave of Court, state that they 
are partners doing business under the firm name of C. H. 
Smith and Company; that said C. H. Smith is a resident 


— 
— — 


and citizen of St. Louis, in the State of Missouri, and 
the said Benjamin Fordyce is a resident and citizen of 
Hot Springs, in the State of Arkansas; that the de- 
fendant, O. T. Lyon, is a resident and citizen of Sher- 
man, State of Texas. * * * * 

JEFFERSON CHANDLER, 

Sam. H. Wzst, 

R. H. LANDALE, 

Attys for Plaintiff's. 


MOTION OF DEFENDANT TO DISMISS. 


C. H. Smirit AND In the Circuit Court 7 the 
n rcuit Court o 

— al United States for the Eastern 

Division of the Eastern Dis- 

08 trict of Missouri.— March 


O. T. Lyon, f 


Term, A. D. 1889. 
Defendant. 


And now comes said defendant, O. T. Lyon, and spe- 
cially appearing in the above entitled cause for the 
purpose of this motion only, and.objecting to the juris- 
diction of this Court over him, herein shows to the Court 
that it appears upon the face of said plaintiffs’ petition 
and amended petition of record herein, that one of said 
plaintiffs, to wit: Benjamin Fordyce, is, and was at the 
time of the institution of this suit, a resident and citizen 
of Hot Springs, in the State of Arkansas, and this de- 
fendant a resident and citizen of Sherman, in the State 
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of Texas; and that this suit is not brought in the dis- 
trict of the residence of either said plaintiff, Benjamin 
Fordyce, or this defendant; and that the same is unlaw- 
fally brought against said defendant in this the Eastern 
District of Missouri; and defendant objects and excepts 
to the jurisdiction of this Court over him in this cause, 
and says that it is without jurisdiction to hear and de- 
termine the matters whereof plaintiffs have in their pe- 
tition and amended petition herein complained, as by 
their said petitions of record herein appears. Where- 
fore, defendant now moves the Court that this suit abate 
and that the same be now dismissed. 

R. C. Foster and 

A. E. WILKINSON, 

Attys for Defendants. 


OPINION OF THE COURT. 


C. H. SMITH, ET AL, In the Circutt Court of the 
United States for the Eastern 
2 Division of the Eastern Judi- 

O. T. Lyon cial District of Missouri. 


Brewer, C. J.—This is a motion to dismiss for want 
of jurisdiction. The facts are these: There are two 
plaintiffs. The allegation of the petition is that one 
plaintiff is a resident and citizen of the State of Arkan- 
sas, and the other a resident and citizen of this State, 
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and that the defendant is a resident and citizen of the 
State of Texas. 

It is insisted that the suit cannot be maintained here, 
because both plaintiffs are not residents of this district. 
Neither is the defendant a resident. 

The Act of Congress of 1887 provides that where the 
„ jurisdiction is founded only on the fact that the action 
is between citizens of different States, suit shall be 
brought only in the district of the residence of either the 
plaintiff or the defendant.” 

It is insisted that the use of the words the plain- 
tiff,” implies that all the plaintiffs must be residents, 
and the mere fact that but one of two plaintiffs having 
a joint interest is a resident does not give this Court 
jurisdiction. 

In the judiciary act of 1889, the language in respect 
to jurisdiction and place of trial was “ where an alien is 
a party or the suit is between a citizen of a State where 
the suit is brought, and a citizen of another State.” 

And in the case of Strawbridge vs. Curtiss, 3 Cranch, 
267, the Supreme Court, by Mr. Justice Marshall, consid- 
ered the question as to whether an action could be main- 
tained where all of the plaintiffs were not citizens of the 
State in which the action was brought. He expresses 
the opinion of the Court in these words: The Court 
understands these expressions to mean that each dis- 
tinct interest should be represented by persons, all of 
whom are entitled to sue or may be sued in the Federal 
Courts. That is, that where the interest is joint, each 
of the persons concerned in that interest must be compe- 
tent to sue or liable to be sued in those Courts.” 

In the late case of Peninsular Iron Company vs. 
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Stone, 121 U. S. 631, that case was cited and approved. 
‘It is familiar to all that in some of the statutes respect- 
ing the jurisdiction of the Federal Courts: and provid- 
ing for removals, the language is any defendant,” or 
“one having a separable interest.” In other cases it is 
“the plaintiff” or the defendant” or the party.” 

The general, and I think I may say the uniform, con- 
struction placed upon these Jast expressions is that they 
are collective and include all who are plaintiffs or de- 
fendants, and that each must possess all the qualifica- 
tions. 

Following this line of decision, it seems to us that 
all the plaintiffe must reside in the district to enable 
them to sue, at least in a case in which all are jointly 
interested in a single cause of action. 

In this case the action is on a contract made between 
two plaintiffs as partners and the defendant. 

There is no separable controversy and but a single 
interest. | . 

We think, therefore, that the motion is well taken, 
and must be sustained and the case dismissed. 

It is so ordered. | 
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MOTION OF PLAINTIFF IN ERROR TO ADVANCE. 


C. H. SMItH AND OTHERS, 
Plaintiffs in Error, 
vs. 
O. T. Lyon, 
Defendant in Error. 


a the Supreme Court of the 
| United states—No, 116}. 


Now at this day come the plaintiffs in error and 
move the Court to advance this cause on the docket 
of this Court; and for reason for such motion allege 
that heretofore, to-wit, on the 3d day of March, 1887, 
the Congress of the United States passed, and the Presi- 
dent approved, an act, found on page 434, Vol. 25, 
United States Statutes at Large, affecting the jurisdic- 
tion of the Circuit Courts of the United States, the 
special provision thereof to which plaintiffs desire to 
call the special attention of the Court is in words and 
figures as follows, to-wit: “No civil suit shall be 
brought before either of said Courts against any per- 
son by any original process or proceeding in any other 
district than that whereof he is an inhabitant ; but where 
the jurisdiction is founded only on the fact that the 
action is between citizens of different States, suits shall 
be brought only in the district of the residence of either 
the plaintiff or the defendant.” 
Plaintiffs further state in support of said motion, 
that the cause herein entitled came up before the Cir- 
cuit Court of the United States for the Eastern Division 
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of the Eastern Judicial District of Missouri, on the 
declaration therein filed; and upon a motion of the 
defendant to dismiss the same for want of jurisdic- 
tion in the said Circuit Court, to proceed with said 
cause because it was alleged in said declaration that 
one of the persons plaintiff in said suit resided in the 
Eastern Division of the Eastern District of Missouri, 
and the other person plaintiff resited in the State of 
Arkansas. Both persons plaintiff constituted a partner- 
ship whose place of business was in the district where 
the suit was instituted ; and service was had upon the 
defendant in said district. Which motion to dismiss 
is printed in full as a part of this motion. 

The sole and only question passed upon by the Court 
below, and the sole and only question to be passed upon 
by this Court is the question of jurisdiction of the Cir- 
enit Court; which jurisdiction is objected to by the 
defendant on the sole ground that one of the persons 
plaintiff is a resident of the State of Arkansas; the 
defendant contending, and the Court below supporting 
him in that contention, that inasmuch as both per- 
sons plaintiff did not reside in the same district where 
the suit was brought, jurisdiction was wanting in the 
Circuit Court to entertain said suit, though the defend- 
ant was properly served within that district, and was 
a citizen of Texas. 

Plaintiffs further state that the question of jurisdic- 
tion herein presented is, as plaintiffs are informed and 
believe, here brought to the notice of the Court for the 
first time under the statute above quoted; and the ques- 
tion whether the Circuit Court of the United States has 
jurisdiction under such circumstances, and what said 
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statute actually means is a matter of conflict and doubt, 
and of great public importance. 

Plaintiffs say that the question of the jurisdiction of 
the Circuit Court of the United States, involving the 
construction of said statute, as it does, affects the juris- 
diction of all the Circuit Courts of the United States 
alike. | 

The plaintiffs therefore feel justified, under the rules 
of this Court, in calling the attention of the Court to this 
case arising under said statute, and in making this mo- 
tion to advance this cause, to the end that a true and 
correct construction of said statute may be given by this 
Court at an early day, thereby making clear what is now 
doubtful—the extent of the jurisdiction of the Circuit 
Courts of the United States where such jurisdiction is 
claimed on the sole ground of citizenship. _ 

The petition stating plaintiffs’ cause of action below, 
and the motion to dismiss the same, and the opinion of 
the Court thereon, accompany this motion to advance, 
and are printed in full herewith; together with the brief 
of the plaintiffs to sustain the jurisdiction of the Court 
below and to support plaintiffs’ averment that the 
Court below erred in sustaining defendant’s motion to 
dismiss for want of jurisdiction; which error of the 
Court in dismissing said petition for want of jurisdic- 
tion is the error complained of. 

And as a part of this motion plaintiffs in error here- 
with file brief on the merits, and beg leave to submit 
this case when advanced on brief, copy of which, together 
with this motion, has been served upon the other party 
to this suit, conformably to the ruling of this Court. 

JEFFERSON CHANDLER, 
For Plaintiffs in Error. 
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BRIEF AND ARGUMENT TO SUPPORT MOTION 
TO ADVANCE. 
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C. H. Surrn, Er AL., 


Plaintif/s in Error, 
* In the Supreme Court of the 
‘ United States.—WNo. 1164. 
O. T. Lyon, ° 
Defendant in Error. 
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Plaintiff C. H. Smith is a resident of St. Louis, Mo. 
Plaintiff Benjamin Fordyce is a resident of Hot Springs, 
Ark. The defendant, O. T. Lyon, is a resident of 
Sherman, Texas. Suit was brought and defendant 
served in St. Louis, Mo. The defendant moved to dis- 
miss for want of jurisdiction of the parties. Motion 
was sustained, the Court holding that in the Act of 
March 3rd, 1887, the use of the words the plaintiff” 
means all the plaintiffs, and that all the plaintiffs 
must be residents of the district where the suit is 
brought. Plaintiffs move for a rehearing. 

To sustain said motion plaintiffs submit the follow- 
ing suggestions and authorities: 

Ist. The seat of jurisdiction in this case is found 
in that provision of the Constitution of the United 
States which declares that the judicial power of the 
United States extends to all controversies between 
citizens of different States: Cooley’s Constitutional 
Limitations, page 15. 

The judicial power of the government and of this 
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Court is broad enough to cover the subject matter of 
the case made in the petition filed herein, for said 
petition discloses a controversy between citizens of 
different States. The Act of Congress, of 1887, pro- 
vides that where the jurisdiction is founded on the 
fact that the action is between the citizens of differ- 
ent States, suit shall be brought “only in the district 
of the residence of either the plaintiff or the defendant.” 
It is claimed for this statute that it limits the field 
over which the judicial power of the United States 
Courts is extended by the Constitution and statute, to 
districts wherein the plaintiff resides or the defendant 
resides: It is not claimed that the case does not fall 
within the judicial power of the Federal Courts as to 
its subject-matter, but that it is not brought at the 
place where the statute permits such controversies to 
be heard. It is said that it is not at the proper place 
because neither the plaintiff nor the defendant resides 
in the district where this suit was brought. It is ad- 
mitted to be a controversy between citizens of differ- 
ent States, but it is said that though one person, who 
is plaintiff, resides in the district where the suit is 
brought, that it is not properly brought, because there 
are two persons plaintiff, both of whom do not reside 
in the district where suit is brought. It is admitted 
that if C. H. Smith, one plaintiff, was the only plain- 
tiffin the suit, the law is satisfied and the controversy 
could be heard in the Court of the district where suit 
was brought. Although the Constitution holds open 
the Federal Jurisdiction to citizens of different States 
without limitation, yet it is claimed that the stat- 
ute must be so construed as to impair the right of 
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Smith to bring this identical suit, though interested 
in its entirety, because Mr. Fordyce, also a citizen 
of a different State from that in which the defendant 
‘yesides, is interested with Smith as a partner. It is 
submitted that this construction is technical and 
against the very spirit of the Constitution. Where. 
the judicial power of a Court is general, and its juris- 
diction is general between certain classes of people, 
and all parties to a controversy fall within the class to 
which such judicial power extends, it would seem that 
there ought to be something more than an implica- 
tion against jurisdiction of the person, to justify the 
withdrawal of this general jurisdiction of the Court, 
in a particular case. In other words, that the statute 
ought to be construed to help out the general jurisdic- 
tion, instead of to limit the general jurisdiction. 

The statute of 1887 first defines the jurisdiction of 
the Circuit Courts of the United States, and declares 
in the language of the Constitution of the United 
States, that jurisdiction extends to controversies be- 
tween citizens of different States. The subordinate 
part of the statute, which is relied upon to oust the 
jurisdiction of the Court in this case, relates only to 
the place where such controversy should be introduced 
into Court. 

The controversy to be heard must be and is be- 
tween citizens of different States. The controversy set 
up here is precisely the one described in the statute 
conferring jurisdiction upon this Court. The subject 
of jurisdiction, then, being the primary and substantive 
matter upon which the statute and all its provisions 
is to operate, that part of the statute fixing the place 
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where the controversy may be heard should not 
receive such a rigid and technical interpretation as 
to limit the former part of the statute defining the 
jurisdiction of the Court over the subject matter. 
In Silver vs. Ladd, 7th Wallace, 226, where it was 
provided that occupants of public land above the age 
of eighteen years should have certain privileges, the 
statute declared that one-half section, or 320 acres, 
should be allowed, if a single man; and if a married 
man, 640 acres; thus, if this provision were control- 
ling, limiting the occupants of land to single or married 
men. An unmarried woman undertook to avail her- 
self of the privileges of this Act, and the Courts say : 
“We admit the philological criticism that the words 
single man and married man, referring to the con- 
jugal relations of the sexes, do not ordinarily include 
females.” The statement might have been much 
stronger, and could have been that these expressions 
do not under any circumstances include females, but 
the Court says further: The language of the statute 
is ‘every white settler or occupant of the public lands 
above the age of 18 years,’ &., could have these 
privileges,” just as this statute says that the juris- 
diction of this Court extends to controversies between 
citizens of different States; and this general language 
was not to be limited by that further provision which 
declared what a single man might take up and also 
what a married man might take up, but that it in- 
cluded a woman as well; simply because the reason 
of the statute in its entirety required this interpretation. 
In the United States vs. Saunders, 22 Wallace, 492, 
it is said: “A statute is to be interpreted not only 
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vy its exact words, but also by its apparent general 
purpose. If its general purpose have plain reference 
to one class of persons, it will not include a single 
individual in a distinct class though the mere words 
might include him.” Hence, this statute should not 
be interpreted upon the single word plaintiff alone, 
but, the purpose of the Constitution being to extend 
the judicial power of the Federal Government to all 
controversies between the citizens of different States, 
and this purpose being clear, and the purpose of this 
very Act being equally clear, to confer jurisdiction 
upon the Circait Court of the United States to hear 
such controversies between citizens of different States, 
that purpose is sovereign in interpreting this statute. 
And if any part of the statute taken by itself seems 
to subtract from that jurisdiction and that purpose, 
such subtraction should not be allowed, but the 
general spirit and purpose of the Constitution and of 
the statute carrying it into execution should dom- 
inate. If Mr. Fordyce stood alone he could sue this 
defendant in the Federal Court in Arkansas, if the 
defendant could there be served as he has here been 
served. If Mr. Smith stood alone in this controversy 
he could maintain this suit where it is now pending. 
Both persons as plaintiff could go to Texas and there 
institute suit on this cause of action in the Federal 
Court in Texas. So that it is a controversy to which 
Federal Jurisdiction extends its hospitality; and 
whether it be brought in Arkansas in the Federal 

Courts, or in Missouri in the Federal Courts, or in 
Texas in the Federal Courts, is a matter of slight 
importance; all such Courts being equal in contem- 
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plation of law; all exercising the same powers; all 
being a part of a system, which system is a unit. 
We submit that the mere ambiguous designation of 
a place where this general jurisdiction can be exer- 
cised should not be allowed to shrink up the general 
jurisdiction of the Circuit Courts over the subject 
matter so unequivocally given by the statute. The 
interpretation of this law, given in this case. 
we respectfully submit, operates to neutralize and 
destroy the value of the entire statute. If there were 
two defendants living in different States and two 
plaintiffs living in different States from each other 
and from the defendants in the suit, no suit could be 
brouglit in the Federal Court, although the subject 
matter of the suit was a controversy between citizens 
of different States, and the statute extends the juris- 
diction of the Federal Court to all controversies 
between citizens of different States. It may be said 
that one defendant might be sued and the other 
omitted, but in many cases this would be only a 
partial settlement of the controversy, because all 
parties interested in certain cases ought to be brought 
before the Court in order to make the judgment of the 
Court upon the controversy conclusive. The jurisdic- 
tion of the Court extends to the whole controversy, 
not to a part of the controversy existing between one 
plaintiff and one defendant, but to the entire contro- 
versy, and brings before the Court by implication at 
least at the place designated all persons interested 
in the controversy, and whose presence is necessary in 
the Court to finally and forever settle that controversy. 
It is jurisdiction of the controversy which the Court 
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hes, and of the entire controversy. That must include 
jurisdiction of all the parties interested in the contro- 
versy, where they can be served or where they appear 
in Court. The law works no limitation upon the juris 
diction except to fix the place where it should be exer- 
cised. If one plaintiff or one defendant reside in the 
district where the suit is brought, and it is a contro- 
versy between citizens of different States, then the Court 
where it is brought under this statute has jurisdiction 
of it to render final and complete justice between the 
parties to that.controversy appearing in Court. 

We make these suggestions because this is a pioneer 
case, the point never having been determined so far as 
we can learn by any other Court; and because, further, 
we respectfully submit, that the statute is given in this 
case a technical construction as distinguished from a 
liberal one, which the whole body of the statute seems 
to require. 

The Circuit Court would not probably hold that if two 
defendants were sued in the jurisdiction and voluntarily 
appeared and answered, that the controversy could 
not proceed to be there disposed of. If the suit might 
be brought and maintained against two defendants in 
a district where one of them resides, and the other one 
was served and entered his appearance without objec- 
tion, then this suit can proceed because the statute 
limits the jurisdiction to places where the defendant 
resides as well as to the places where the plaintiff 
resides. Could. the defendant, living ih his district 
and properly sued there, object to the jurisdiction of 
the Court because his co-defendant lived elsewhere, 
but was served in this jurisdiction and was willing to 
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go forward to an adjudication of the case? This stat- 
ute will be construed with reference to the right of 
one defendant to waive the proper service upon him 
and to appear in a Court where he need not appear 
did he not so elect to do. That is a general principle 
of practice prevailing prior to the existence of this 
statute, and this law will not be held to repeal that 
general principle of practice. The Court having juris- 
diction of the subject-matter of all controversies be- 
tween citizens of different States, and that provision 
of the law locating the place where the suit should 
be brought having more application to the service of 
the process or to the situs of the parties than to juris- 
diction over the subject-matter of the controversy, will 
be construed in harmony with the general principles 
of practice prevailing at the time of its enactment, 
and which are not in any way alluded to in the stat- 
ute or repealed by it. If the Court would not hold 
that if two persons were sued as defendant, one of them 
living out of the district where the suit was brought 
and voluntarily appearing, the case could not go on 
we respectfully submit the decision in this case is too 
technical under the statute. The construction of this 
statute allows the parties defendant to defeat a jurisdic- 
tion which the plaintiff has a legal right to have 
maintained. Suppose the defendants were co-partners ; 
one of them resides in Texas, the other in Arkansas. 
The plaintiff goes to Arkansas and brings a suit and 
serves it upon the defendant there residing, and dis- 
closes in his petition that he sues upon a joint obli- 
gation existing against the defendant sued and another 
one in Texas. The Arkansas party has no defence 
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to the suit whatever; neither has the Texas party. 
The Arkansas party therefore procures the Texas party 
to come forward and enter his appearance as a de- 
fendant and to accept service of the process. What 
would the Court do in such a case? The whole con- 
troversy is before the Court as well as the parties to 
it. It is such a controversy as the statute authorizes 
the Court to adjudicate. Would it order the defendant, 
who has voluntarily entered his appearance, out of 
Court? Or would the Court entertain his appearance 
as a defendant and dismiss the whole case for want 
of jurisdiction? It has been held in the Cirenit Court 
that a citizen of Illinois might file his bill or petition 
in the Circuit Court of the United States against a 
citizen of New York, and if he could serve the New 
York party in the district, or the New York party 
voluntarily entered his appearance, that, though the 
Court has no jurisdiction of the defendant without such 
appearance of the defendant, yet such appearance be- 
ing made, the Court having jurisdiction of the subject 
matter could go on and finally settle the controversy 
between the parties. This is not giving the Court ju- 
risdiction of the subject-matter by consent, but of the 
person only, the defendant voluntarily appearing, sub- 
mitting himself to the jurisdiction of the Court, and is 
bound by it. We insist that the same principle of 
practice prevails under this statute. If two defendants 
are sued in one district; one is served, and the other 
lives in a distant State and comes forward and surren- 
ders himself to the jurisdiction of the Court, judgment 
can be rendered against him, and the jurisdiction of 
the Court is perfect. 
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These suggestions are sustained as to the right of a 
defendant not served and not living in the district 
where the suit is instituted to appear and cure any 
infirmity in the jurisdiction of the Court so far as the 
defendants are concerned, by the case of Jones vs. 
Andrews, 10th Wallace, pp. 331 and 332. The law in 
that case providing for suits between citizens of diff- 
erent States declared,—“ That no civil suit should be 
brought before said Court against any inhabitant ef the 
United States by any original process in any other 
district than that whereof he is an inhabitant, or in 
which he shall be found at the time of serving the 
writ. The Court say the case is certainly not within 
the purview of this statute.” The Court say further, 
however, that the law by implication confers jurisdic- 
tion if the non-resident defendant voluntarily appears. 
In that case the non-resident defendant was a neces- 
sary party to the suit and the suit could not proceed 
without him, and the jurisdiction failed without his 
appearance. He did appear, and the Court say,— 
“After this the question of jurisdiction over the person 
was at an end, and the decree of the Circuit Court 
dismissing the bill for want of jurisdiction must be 
reversed.” The Court held in that case that the de- 
fendant properly sued could not object to the appear- 
ance of the foreign defendant in order to defeat the 
jurisdiction of the Court; that only the person who 
need not appear but who did appear could raise the 
question of the want of jurisdiction over him. Under 
the present statute, as constructed in the opinion rend- 
ered in this case, no appearance of a defendant in 
any district where he was not a resident would be per- 
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mitted, and if he was a necessary party to the suit, 
as the two persons plaintiff are in this case, as in 
many cases he would be, the jurisdiction would be de- 
feated, although the non-resident defendant was per- 
féctly willing to appear and submit himself to the juris- 
diction of the Court where the suit was actually brought. 
Is not such a construction of this statute too technical, 
and does it not operate to defeat the real purpose for 
which the Federal Courts were setup? As was said 
in the case of Pond vs. Vermont Valley R. R. Co., 12 
Blatchford, 288-289, reported in 11 Myers, Fed. De- 
cisions, 913. 

“Cases might often arise in which it was of the 
utmost importance to citizens of one State to bring 
suit in the United States Court in another State, 
where the matter in controversy arose, or the property 
or fund in question was situated, and where the 
principal defendants reside. When such a suit was 
brought against defendants residing in the State where 
it was brought, was there a want of jurisdiction of 
the action itself, if it appeared that sume other per- 
son, a citizen of a third State, was a necessary party? 
I think not. The Court might not be competent to 
make a decree in the absence of such party, but that 
would be not because the Court was not competent 
to take jurisdiction of the action, but becanse it had 
not jurisdiction of all the parties to the action which 
were necessary before the Court could act upon the 
subject of the controversy.” * * * * # 
* „ (4 The supposed defective jurisdiction in such 
case pertains to the jurisdiction of the person and 
not the jurisdiction of the action; and it is not fora 
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citizen of Vermont, who is rightly proceeded against. 
to say that the Court has no jurisdiction of the action 
because another person who is defendant with him, 
but who appears and answers to the merits without 
objection, resides in another State.“ * * 
It does not prevent their voluntarily appearing and 
submitting to the jurisdiction in such a case.” The 
Court rendering this opinion, cites the case of Straw- 
bridge vs. Curtis, and holds that it is not analogous, 
and many other cases also. If a defendant, not a 
resident, can give jurisdiction to the Court under 
this statute in case where he is a necessary party, 
what is the legal reason that one of the plaintiffs, 
not residing in the district where the other plaintiff 
resides, may not also come in as a plaintiff? The 
alleged want of jurisdiction in this case is of the 
parties only, and not of the subject matter, and the 
law locating the place of suit rests upon the supposed 
convenience of the parties litigant; and jurisdiction 
of the parties in such cases may be given by the 
consent of the parties themselves. 

Further, it seems to us that there is another con- 
sideration of weight in favor of this jurisdiction. The 
contract in the suit is said to be a joint contract, to 
enforce which all obligees must join as plaintiff, as 
is said in Bliss Code Pleading, page 62: There 
being no several interests, the whole right must 
be vindicated at once, and this could not be done with- 
out the presence and only on the request of all inter- 
ested in that right; that is, all the living joint obligees. 
Although one of the claimants or obligees has in 
theory a right to whole, yet every other claimant has 
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the same right. A judgment in favor of one for the 
whole claim would deprive others of their right. A 
judgment for a part would be inconsistent with the 
idea of a joint right; hence all must recover, and jointly 
ornone. The adjustment among themselves required a 
proceeding with which the Courts of law had nothing 
to do,” &. 

The Court ought to look at this case as though no 
other system of Courts than the Federal Courts ex- 
isted. Looking at the subject in that light: Here is 
a plaintiff, citizen of one State, who has a controversy 
with a citizen of another State, and has served the 
citizen of that other State according to law. A joint 
right with another tu relief against a third person is 
just as sacred in law as a several right. If Smith 
was enforcing a several right the jurisdiction would 
be complete; but he is just as much entitled to pro- 
tection in a joint right as in a several right. As is 
said by Bliss: In theory he has a right to the 
whole.“ The construction of the statute given in this 
case deprives, Smith of all remedy in this case. The 
jurisdiction of this Court is no greater under this 
statute, nor no less, because State Courts exist. 
Smith is a citizen of one State and has a controversy 
against a citizen of another State. In that controversy 
a citizen of a third State also has an interest. The 
obligation becomes worthless by a failure of remedy 
in the Federal Courts under the construction given 
to this statute, not because there is any defense to 
the claim, but because those jointly interested in the 
claim, though they voluntarily appear in the Court 
as the residence of one of them, reside in different dis- 
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mences a personal action or suit to obtain a remedy 
for an injury to his rights; opposed to defendant.” 
The word merely represents in law the aggregate of 
persons complaining as a party to the contract sued 
on against another person or persons who may be de- 
scribed as defendant or defendants; and where the 
jurisdiction depends upon residence, the residence of 
either person holding an interest in the entirety sat- 
isfies the statute, and is the residence of the plaintiff 
called for by the statute. The word plaintiff may as 
well and does in law represent a collection of persons 
as a single individual. A corporation is composed of 
many persons who become in law unified under the 
name which they have adopted for the corporation of 
which they compose the constituents. A partnership 
is a unit, though made up of a multitude of persons, 
and the word plaintiff in law actually describes a 
corporation, though there may be thousands of persons 
interested alike in it. The word plaintiff in law de- 
scribes a co-partnership with perfect accuracy, though 
many persons compose the partnership. This is a 
partnership controversy, and the plaintiff described 
the situs and residence of the partnership in making 
the contract to be in the district where this suit is 
brought. It would be proper to speak of the United 
States in the plural, and it would be equally proper 
to speak of the United States as a unit and as one. 
So the word army may describe a large number of dis- 
tinct military organizations. If the word plaintiff is 


used here as the parties themselves used it, no diffi- 


culty arises about maintaining the jurisdiction of the 
Court in this case. A word in the singular may re- 
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present a mass as well as a word in the plural, and 
where the logical and legal relation of the mass is 
sueh that in law the mass becomes a unit, it is proper 
in a legal controversy in vindicating the rights of that 
mass to describe it as a plaintiff. 

It is submitted that the jurisdiction of the Federal 


Court ought not to be frittered away on a shadowy 


difference in meaning between the word plaintiff used 
in the singular and the word plantiffs used in the 
plural. There are, ir fact, no plaintiffs in this case; 
but one plaintiff: and the residence of that plaintiff the 
partnership, was agreed upon at the time the contract 
was made; and is, in fact, the residence and place of 
business of the partnership to-day; and it is in the 
district where this suit is instituted. 

There is no difference in principle between the will- 
ingness of the Courts to vindicate a contract made by 
a co-partnership and a contract made by a corporation. 
A co-partnership is an initial association of persons 
for business purposes under a co-partnership name. 


A corporation is a legal association of a multitude of 


persons under a corporate name. It is said in Paul 
vs. Virginia, 8th Wallace, 877,—‘“‘Where contracts or 
rights of property are to be enforced by or against 
corporations, Courts will consider the corporation as 
representing citizens of the State under whose laws it 
was created, and to this extent will treat a corporation 
as a citizen within the constitutional clause extending 
jurisdiction of the Federal Courts to controversies be- 
tween citizens of different States.” A corporation, then, 
is by the Courts considered a citizen of the State 
under whose laws the corporation was created. The 
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partnership in this case was created under the laws 
of the State of Missouri, and the contract of partner- 
ship described the situs of it in St. Louis, in this 
district. In the case of Muller vs. Douse, 4th Otto, 
444-445, the Court held that a consolidated corporation 
formed of companies created by two or more States, 
is a citizen of each. This definition of the situs of 
such a corporation was given by the Court for the pur- 
pose of getting jurisdiction and maintaining it to vindi- 
cate the rights of parties dealing with corporations. 

The decision in the case in which this brief is filed 
allows an implication to exclude a partnership from 
its presence, though it has agreed upon a situs for 
itself; while the same Court in the vindication of con- 
tracts made by a corporation would, if necessary in 
order to maintain jurisdiction, declare such a corpora- 
tion to have a double citizenship under certain cir- 
cumstances. In the case of the partnership the doc- 
trines of this decision rejects it though a legal unit 
under precisely the same circumstances it would be 
accepted as a proper party if it were a corporation. 
We submit that a partnership is entitled to as liberal 
a construction of the laws in its favor and to as much 
of the benefits of the jurisdiction of the Federal Courts, 
as is a corporation; and that where the question of the 
jurisdiction rests in ambiguity affecting only the parties 
to the suit and the place of suit, and not the subject- 
matter, liberal construction of the statute is more 
eonsonant with justice than a technical and restricted 
construction of the statute. 


We itsist that the doctrine of waiver applies to this 
case, and that if there were two defendants, one re- 
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siding in a different district from where the suit is 
brought, he could come in under this statute and 
waive service and the Court would have jurisdiction 
over him. The language of the statute is precisely 
thle same with regard to the residence of the defendant 
as it is with regard to the residence of the plaintiff. 
If one defendant can waive jurisdiction, one plaintiff 
may fail to object where the suit is brought at the 
residence of the other; and it is for him alone to ob- 
ject, and not for the defendant who is rightfully sum- 
moned. 

It is respectfully submitted that though the general 
language of the Court in the case of Strawbridge vs. 
Curtis, 8rd Cranch, p. 367, seems to justify the de- 
cision rendered in this case, yet that language was 
used with reference to the facts in that particular 
case, and must be limited to the particular question 
there submitted. The Courts say that “Where the 
interest is joint, each of the persons concerned in that 
interest must be competent to sue or be liable to be 
sued in these Courts.” The particular case the Court 
was there considering arose from the fact that the 
complainants were citizens of the State of Massachu- 
setts, and defendants were also citizens of Massachu- 
setts, except one. Hence, the suit was between citi- 
zens of the same State where the suit was brought, 
and the interest being joint and the controversy indi- 
visible, the rights of the plaintiff in that case could 
not be settled as against the defendant Curtis, who 
was a resident of Vermont, without also settling the 
controversy between the other defendants who were 
citizens of Massachussets; hence the suit in the Straw- 
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bridge case was a suit between citizens of the same 
State, to-wit: of the State of Massachussetts. The facts 
in this case are not the facts in that case. If Mr. 
Fordyce, one of the persons plaintiff, or Mr. Smith, 
one of the persons plaintiff, resided in Texas, the 
doctrine of the Strawbridge case would apply. The 
same thing is said in the case of the Peninsula Iron 
Co. vs. Stone, 12ist U. 8., p. 631; there it is said: 
“There is but a single cause of action, and while all 
the complainants need not have joined in enforcing 
it, they have done so, and this under the rule in the 
New Orleans vs. Winter, controls the jurisdiction. It 
is therefore a suit to which the citizens of Ohio are 
parties -on one side and citizens of Ohio are parties 
on the other, with interests so conflicting that the 
relief prayed cannot be had without keeping them on 
opposite sides of the matter in dispute.” This case 
rests on the same principle as the other, and defeated 
the jurisdiction because the plaintifis and defend- 
ants were citizens of the same State. To support this 
doctrine, Barney vs. Baltimore, 6th Wallace, is cited 
in the case in 121st U.S. There it was held that a citi- 
zen of the District of Columbia was not a citizen of a 
State, and therefore was not qualified to sue in the 
Federal Court under any circumstances. The case of 
Coal Co. vs. Blatchford, 11th Wallace, 175, is also 
cited in 12Ist U. S. That case was against a Pennsylvania 
corporation as defendant, and was brought by one of 
two parties who was himself a citizen of Pennsylvania. 
Hence, in that case, one plaintiff and the defendant 
were citizens of the same State. The next case cited 
in 121st U. S. is entitled the case of Sewing Machine Co.s, 


reported in 18th Wallace, 553, in which case one de- 
fendant was a citizen of the same State as the plain- 
tiff. In the case of Marshall vs. B. & O. R. R. Co., 
16th Howard, 326, it is said: By the Constitution, 
tht jurisdiction of the Courts of the United States is 
declared to extend, inter alia, to controversies between 
citizens of different States.” The Judiciary Act con- 
fers on the Circuit Courts jurisdiction in suits between 
a citizen of the State where the suit is brought and 
a citizen of another State. The reason for conferring 
this jurisdiction on the Courts of the United States, 
are thus correctly stated by a contemporary writer, 
(Federalist, No. 80). It may be esteemed as the ba- 
sis of the Union, that citizens of each State shall be 
entitled to all the privileges and immunities of the 
citizens of the several States. And if it be a just 
principle that every government ought to possess the 
means of executing its own provisions by its own 
authority, it will follow, that in order to the inviolable 
maintenance of that equality of privileges and im- 
munities. the national judiciary ought to preside in all 
cases in which one State or its citizens are opposed 
to another State or its citizens?” On page 227 it is 
said, If the United States Courts could be forced 
into the State Courts without the power of election, 
they would often be deprived, in great cases, of all 
benefit contemplated by the Constitution; and in many 
cases be compelled to submit their rights to judges 
and juries who are inha!.itants of the cities where 
the suits must be tried, and to contend with powerful 
corporations where the chances of impartial justice 
would be greatly against them; and where no prudent 
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man would engage with such an antagonist if he could 
help it.“ On page 329 it is said,. — The right of choos- 
ing an impartial tribunal is a privilege of no small 
practical importance.” This case is cited to show that 
the purpose of giving jurisdiction to the Federal Courts 
was to secure to persons residing in different States 
an impartial tribunal; and that, where a suit was 
brought between citizens of the same State, the reason 
for the jurisdiction did not apply. In the case at bar, 
however, each party to the controversy is a citizen of 
a diffrent State from the others, and hence the reason 
for the jurisdiction in this case is manifest. In that 
case it was held, that it was not sufficient to oust the 
jurisdiction of the Federal Court to show that some of 
the directors of the corporation party to the suit re- 
sided out of the State where the corporation claimed its 
citizenship. 

The case at bar differs from all the cases relied 
upon by the defendant to oust the jurisdiction in 
this case, in this: All such cases show that parties 
plaintiff and parties defendant are citizens of the same 
State; and in no case cited does it appear that the 
parties plaintiff and parties defendant, as in this case, 
are citizens of different States. The reason of the 
Constitution for establishing jurisdiction did not 
apply in those cases; the reason for maintaining the 
jurisdiction in this case does nourish and sustain that 
jurisdiction, and the reason of the law is the governing 
force in the intrepretation of the law, and not the letter 
of the statute alone. 

The case of Ballin, et al., vs. Lehr, et al., 24th 
Federal Reporter, page 193, seems to support our 
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view of the case in principle, which is as follows: 
“One of the plaintiffs is a citizen of New York, and 
the other of New Jersey; one of the defendants is a 
citizen of Maryland and the other a subject of Prus- 
sia. The act of 1875 (Supp. Rev. St., 174) makes suits 
removable in which there is a controversy between 
citizens of States, or between citizens of a State and 
foreign citizens or subjects. There are no citizens of 
the same State. nor citizens or subjects of the same 
foreign country, on opposite sides of the controversy 
in this suit. Each person on one side is a citizen of 
a2 State; and each person on the other is a citizen of 
another State or country. The statute uses the plural 
number only, but this includes the singular, and does 
not imply that there must be more than one citizen of 
the same State on one side of every controversy 
to make the suit removable. A suit in favor of 
one citizen of one State against one citizen of another 
State, or an alien, would be nne the less removable 
because there were not more than ope of each class. 
There is no person here, as a party to this con- 
troversy or suit, who is not within the description 
of the statute as to all his opponents. There is 
no occasion for severance of causes of action or 
parties; the statute covers the whole.” (Removal 
Cases, 100 U. S. 457.) 

In addition to this decision, we call attention to the 
dissenting opinion of Judge Bradley in Removal Cases, 
100 U. S., page 479, which discloses somewhat the dif- 
ferent views taken of the jurisdiction of the Federal 
Courts on the ground of citizenship, and gives some- 
thing of the history of the controversy in Court over 
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such jurisdiction. Judge Bradley goes away beyond 
sustaining this case. We think that the opinion from 
which he dissents in principle clearly holds that the 
subject-matter of the suit at bar is within Federal 
jurisdiction. Whereas the decision cited by our ad- 
versary rests upon the finding of the Court that the 
subject-matter was not within the jurisdiction of the 
Court. Neither of the cases cited turn upon the 
question of the jurisdiction of the Court over the 
parties. All the cases cited were determined upon 
by the adjudication of the Court that the controversy 
was not such as the Constitution or laws gave the 
Federal Court jurisdiction of. In this case the con- 
troversy is such a one; and the only trouble is about 
the residence of the parties to it. 

It was held in Removal Cases, 100 U. S., page 457, 
by a majority of the Court, and reiterated in the case 
of the Pacific R. R. Co. vs. Ketchum, in 101 U. S., 
page 298: “If in such arrangement it appears that 
those on one sige are all citizens of different States 
from those on the other, jurisdiction might be enter- 
tained and the case proceeded with.” That ruling, 
we think, applies as well to the first section as to 
the second. In that case it will be noticed that the 
defendants are citizens of Missouri and of New York 
and of Rhode Island, and the plaintiffs are citizens 
of New York and Massachusetts. Hence, there was 
a case where persons plaintiff and persons defendant 
were from different States, and the Court retained the 
jurisdiction. If such a controversy should arise now, 
under the construction which this Court gives to the 
law of 1887, the jurisdiction could not be retained, 
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though the Court primarily had jurisdiction of a 
controversy between citizens of different States, yet 
if that controversy is shrunk up by this statute to a 
controversy with citizens of one State as plaintiff and 
citizens of one State as defendant, the Court would 
lose jurisdiction if it appeared in the course of the 
litigation of the controversy that citizens of other and 
distinct States as defendants were necessary parties, 
and citizens of other and distinct States from those 
wherein the plaintiffs bringing the suit resided were 
necessary parties plaintiff. This would operate to 
defeat the jurisdiction of the Federal Courts in all 
great complex controversies wherein that jurisdiction 
is most serviceable to the parties appealing to it, such 
as the controversy set up and described in the case re- 
ferred to in 101 U. 8. 

We submit that this construction of the statute is 
too narrow and operates to abridge and practically an- 
nul the jurisdiction of the United States Courts in con- 
troversies between citizens of different States in all cases 
wherein there are more than one defendant or one plain- 
tiff and the different pl intiffs reside in different States 
from each other, though different from the defendant. 
To circumscribe the jurisdiction to these limits was not 
the purpose of this statute; but the object was to leave 
the jurisdiction open and complete under this statute as 
it had heretofore been, and to fix the situs and location 
of the suit in order to suit the convenience of the par- 
ties litigant. 

JEFFERSON CHANDLER, 
Act y for Plaintiffs in Error. 
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The question presented in the record here is whethes 
under a statute which provides that Suit shall ! 
mn. 
Plaintiff or the Defendant,”’ sucht suit can be n ned 
over Defendant’s objection, in a district hess one ¢ 
several jointly interested Plaintiffs resides. 
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This statute, it seems to us irrespective of authority, 
amits of but one construction. Neither of these parties 
m properly be separately characterized as the Haiti 
we suit. It is clear that one of them alone could not 
in the action, and there is no apparent reason why 
e should have any greater right because of his partner- 
2 2 — another who if alone might maintain it, The 
125 iterest is a joint and inseparable one and it is just as 


i ne ‘cessary that one of the prosecuting plaintiffs should be 
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=f; But authorities are not wanting upon the question 
Pere presented and the opinion of the Court below print- 
‘te Se d with brief of attorneys for Plaintiff in error, follows 
15 line of decisions in this Court on such question. In 
| Strawbridge et al. vs. Curtiss et al. (3 Cranch, 267) it is 
ae srs held that when the interest is joint eack of 
e persons concerned in that interest must be competent 
1 % sue, &c.“ In Coal Company vs. Blatchford (11 
9 i Wallace, 172) Mr. Justice Field, delivering the opinion 
Jol this Court. says in reference to the language of the 
eleventh section of the Judiciary Act of 1789 designating 
5 4 N he parties: The designation of the party Plaintiff or 
i De efendant is in the singular number, but the designation 
zs intended to embrace all the persons who are one side, 
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however numerous, so that each distinct interest must b 
represented by persons all of whom are entitled to sue q 
are liable to be sued in the Federal Courts. In he 
words, if there are several Co-Plaintiffs, the intention ¢ 
the act is that eack Plaintiff must be competent to su ef 
The foregoing and other authorities cited in the opinio ¥ 
the Court below, would seem to leave no room for dou 
as to the correctness of that opinion. 


The construction given to the statute in the Ci u 
Court is not narrow nor technical, but in line with th 
general policy of the act as to the district where sul 
shall be brought. The general rule is that no civil su 
shall be brought against any person in any other dist 
than that whereof he is an inhabitant. The provisié 
which permits a Defendant to be sued also in the distr 
of the residence of the Plaintiff, in cases where the j 
diction is founded only on the fact that the action is | 
tween citizens of different states, is an exception to U 
right which is accorded to Defendants in all other c: 
and ought not to be extended further than the term 3 
the statute require. To give to several or nume 0 
Plaintiffs the privilege of selecting among the 


districts which some one of them may inhabit the | 
which would be most disadvantageous to the Defenc 
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: Dy reason of its distance from his residence and from the 


itnesses and proof by which his cause is to be estab- 
ed, would impose upon him a hardship which ought 
hot to be permitted unless such is required by the 
nguage of the act. The present case, in which the 


endant’s residence and the proof of his defense must be 
ought there, is sufficient illustration of the reasons why 


8 “ihe privilege of Defendant should not be and was not 


er restricted in the act in question. 


R. Cc. FOSTER, 


Attorney for Defendant in Error. 
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all of sections 5, 7, 9, 15, 17, 19, 21, 27, 29, 31, 33, and 35 in town- 
ship 7 north, range 5 west; all of section 3 in township 6 north, 
range 5 west; all of sections 5, 7, 17, 19, 21, 27, 29, 31, and 33 in 
township 8 north, range 5 west; all of sections 1, 3, 5, 7, 9, 11, 13, 
15, 17, 19, 29, and 31 in township 9 north, range 5 west; all of 
sections 1, 3, 5, 7, 9, 11, 18, 15, and 17 in township 10 north, 
range 5 west; all of sections 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 
3 21, 23, 25, 27, 29, 31, 33, and 35 in township 11 north, range 
5 west; all of sections 1, 3, 5, 7, 9, 11, 13, 15, 17,19, 21, 23, 25, 
27, 29, 31, 33, and 35 in township 12 north, range 5 west; all of sec- 
tions 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 
in township 13 north, range 5 west; all of sections 15, 17, 19, 21, 23, 
25, 27, 29, 31, 33, and 35 in township 14 north, range 5 west; all 
odd sections in fractional township 7 north, range 6 west; all odd 
sections in fractional township 8 north, range 6 west; all of sections 
1, 3, 5, 7, 9, 11, 13, 15, 17, 19,21, 23, 25, 27, 29, 31, 33, and 35 in town- 
ship 9 north, range 6 west; all of sections 1, 3, 5, 7, 9, 11, 13, 15, 17, 
19, 21, 23, 25, 27, 29, 31, 33, and 35 in township 10 north, range 6 
west; all of sections 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 
31, 33, and 34 in township 11 north, range 6 west; all of sections 1, 
3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 in town- 
ship 12 north, range 6 west; all of sections 1, 3, 5, 7, 9, 11, 13, 15, 
17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 in township 13 north, range 
6 west; all of sections 7, 9, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 
in township 14 north, range 6 west; all odd-numbered sections in 
fractional township 8 north, range 7 west; all of sections 1, 3, 5, 7, 9, 
11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 in township 9 north, 
range 7 west; all of sections 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 
27, 29, 31, 33, and 35 in township 10 north, range 7 west; all of sec- 
tions 1, 3, 5, 7, 9, 11. 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 
35 in township 11 north, range 7 west; all of sections 1, 3, 5, 
4 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 in 
township 12 north, range 7 west; all of sections 1, 3, 5, 7, 9, 
11, 13, 15, 17, 19, 21, 23, 25. 27, 29, 31, 33, and 35 in township 13 
north, range 7 west; all of sections 1, 3, 5, 7, 9, 11, 18, 15, 17, 19, 21 
23, 25, 27, 29, 31, 33, and 35 in township 14 north, range 7 west; 
all of sections 29, 31, 33, and 35 in township 15 north, range 7 west; 
all of the odd-numbered sections in fractional township 9 north, 
range 8 west; all the odd-numbered sections in fractional township 
10 north, range 8 west; all of the odd-numbered sections in frac- 
tional township 11 north, range 8 west; all of sections 1, 3, 5, 7, 9, 
11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 in township 12 
north, range 8 west; all of sections 1, 3, 5, 7. 9, 11, 13, 15, 17, 19, 21, 
23, 25, 27, 29, 31, 33, and 35 in township 13 north, range 8 west; all 
of sections 1, 3, 5, 7, 9, 11, 18, 15,17, 19, 21, 23, 25, 27, 29, 31, 33, and 
35 in township 14 north, range 8 west; all odd-numbered sections 
in fractional township 15 north, range 8 west; all of sections 1, 3,5, 
7, and 17 in township 11 north, range 9 west; all of sections 1, 3, 5, 
7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 in township 
12 north, range 9 west; all of sections 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 
23, 25, 27, 29, 31, 33, and 35 in township 13 north, range 9 west ; all 
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of sections 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 38, and 
35 in township 14 north, range 9 west; all odd-numbered sections 
in fractional township 15 north, range 9 west; all odd-numbered 
sections in fractional township 11 north, range 10 west; all of sec- 

tions 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23. 25, 27, 29, 31, 33, 
5 and 35 in township 12 north, range 10 west; all of sections 1, 3, 

5, 7, 9, 11, 18, 15, 17, 19, 21, 23. 25, 27, 29, 31, 33, and 35 in 
township 13 north, range 10 west; all of sections 1, 3, 5, 7,9, 11, 13, 
15, 17, 19, 21, 23, 25, 27, 29, 31, 33, and 35 in township 14 north, 
range 10 west; and also all of the odd-numbered sections in frac- 
— township 15 north, range 10 west, Salt Lake base and me- 
ridian. 

That plaintiffs derived title to all said odd-numbered sections by 
conveyances from the Central Pacific Railroad Company, a cor 
ration, and the successor in interest and grantee of the Central Pa- 
cific Railroad Company of California, to which last-named corpo- 
— all of said lands were granted by the Congress of the United 

tates. 

The said lands above described comprise in all more than three 
hundred and fifty thousand (350,000) acres, and extend over an 
area of forty miles in a northerly and a southerly direction, by 
about thirty-six miles in an easterly and westerly direction. That 
said lands are very valuable for the pasturage and grazing of stock 
and are of little or no value for any other purpose, and were acquired 
and are now held by plaintiffs for the purposes aforesaid solely. 
That owing to the character of said lands and the scarcity of water 
and the aridity of the climate where said lands are situated they can 
never be subjected to any beneficial use other than the grazing of 
stock. That said plaintiffs own and are possessed of a large number 
of horned cattle, to wit, more than 20,000 head, of great value, to wit, 
of the value of $100,000, and ure engaged in the sole business of 

stock-raising. That said plaintiffs now have and for a long 
6 time last past have had all said cattle running and grazing 

upon said lands. That said plaintiffs have no other lands upon 
which they can graze or pasture said cattle or any part or portion 
thereof, nor have plaintiffs any means whatever whereby they can 
keep or maintain said cattle or any part or portion thereof except by 
pasturing them upon these said lands, and that said lands are of no 
value to plaintiffs except for the purposes of pasturage for said cattle. 
That all the even-numbered sections in each and all of the townships 
and fractional townships above mentioned belong to and are a part 
of the unoccupied public domain of the United States. That said 
defendants have not, nor has either of them, any right, title, or in- 
terest or possession or right of possession of or to any of the lands 
embraced within any of the townships or fractional townships above 
mentioned, nor have they nor has either of them ever had any 
right, title, or interest or possession of or right of possession to any 
of the land embraced within any of said townships or fractional 
townships. 7 

That none of the lands included within any of said townships or 
fractional townships are fenced or enclosed except small portions of 
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said lands of said plaintiffs, which said plaintiffs have heretofore 
enclosed with fences for use as corrals within which to gather, from 
— — time, the said cattle of plaintiffs in order to brand the young 
thereof. 

That it is impossible for plaintiffs to fence and enclose their said 
lands without enclosing large portions of the said lands of the United 
| States lying within the exterior boundaries of plaintiffs’ lands; 

7 and plaintiffs further allege that they cannot fence and en- 
3 close their said lands without rendering large and valuable 
portions thereof of little or no value for purposes of pasturage, be- 
cause the cattle of plaintiffs running thereon would thereby be shut 
off and prevented from obtaining necessary water, which only rises 
and flows in isolated subdivisions of said lands, and the sources of 
water supply are long distances apart. 

That said defendants, Houtz & Conant, now own and for a long 
time last past have owned a large number, to wit, 15,000, head of 
sheep, and each of the other defendants to this action is now and 
for a long time last past has been the owner of a large band or 
herd of sheep; that the least number of sheep owned by any one 
of said defendants exceeds, as plaintiffs are informed and believe, 
5,000 head; and —— further allege that they are informed 
and believe, and therefore charge the fact to be, that the aggregate 
number of sheep so owned by said defendants, severally, exceeds 
200,000 head. 

Plaintiffs further allege and show to the court that the United 
States official survey has been extended over all the lands embraced 
within all the townships and fractional townships aforesaid. Plain- 
tiffs further allege that there are seven convenient, well-known, well- 
defined, and regularly traveled highways over the lands aforesaid, 
four of which run in a northerly and southerly direction and three 
in an easterly and westerly direction, entirely across the lands em- 

bra within all the aforesaid townships and fractional 
8 townships; yet, notwithstanding the facts aforesaid, plaintiffs 

allege that each of said defendants claims and asserts that he 
has the lawful right and is entitled to drive all sheep owned by him 
over, across, and upon any and all of said lands of these plaintiffs, 
and to graze and pasture the said sheep thereon wherever and when- 
ever he may wish or desire so to do; that all said defendants, re- 
spectively, rely upon and set up a common, though not a joint, pre- 
tended right as the foundation of the said asserted right of — 80 
to drive, graze, and pasture his sheep thereon, and each of said de- 
fendants bases his said pretended and asserted right so to dri ve, 
graze, and pasture his sheep on said lands of plaintiffs upon pre- 
cisely the same state of facts as that relied upon by each of the 
other of said defendants in the assertion of his said asserted and 
pretended right so to do, and not upon any other or different fact 
or state of facts—that is to say, each of said defendants claims that, 
all the even-numbered sections in each of said townships and frac- 
tional townships being, as aforesaid, unoccupied public domain of 
the United States, he has an implied license from the Government 
of the United States to drive, graze, and pasture his sheep thereon, 
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and that he cannot so drive, graze, and pasture his sheep upon said 
Government lands without having them run, graze, and pasture 
upon said lands of plaintiffs, and therefore each of said defendants 
claims and asserts that he is entitled to have his said sheep run, graze, 
and pasture upon said lands of plaintiffs as aforesaid. 
That during the year last past and while said plaintiffs 
9 were so the owners, in possession, and entitled to the 
sion of said lands as aforesaid, each of said defendants in 
ursuance of such claimed and asserted right did repeatedly drive 
arge bands and herds of sheep over, upon, and across the said lands 
of these plaintiffs and graze and pasture the same thereon to the 
great injury and damage of these plaintiffs. 

That said defendants and each of them, in pursuance of such 
claimed and asserted right so to do, threatens and is about to, and 
unless restrained by the order of this court will, drive large herds 
of sheep over, upon, and across said plaintiffs’ said lands and graze 
and pasture the same thereon whenever and wherever they so de- 
sire. 

That sheep in pasturing on lands crop the natural grasses and 
herbage thereon growing close to the ground, leaving the same ut- 
terly bare and without vegetation, and with their feet cut and bruise 
the roots of said grasses and herbage under the surface and in great 
measure destroy the same, so that in a dry and arid climate, as that 
of Utah, it requires years of non-use for lands so pastured to be re- 
stored ; that the droppings of sheep on lands are so offensive to 
horned cattle that — will not range nor feed on lands which 
have been pastured over by sheep, but unless restrained by herders 
or inclosures will travel and range away from said lands to distant 

laces, and in moving away will separate and scatter in small herds 

into different places, and the expense and trouble of collecting, herd- 
ing, and caring for them is thereby largely increased. 

That sheep, moving in large bands over lands, crop the 

10 same as they go, and usually travel three or four miles a day, 

and as they go reduce the — over which they pass to bar- 


ren wastes. 


That if the defendants, or either of them, are permitted to drive 
and pasture their said sheep on the said lands of plaintiffs, as they 
threaten they will do, and as in the past they have done, the said 
lands of plaintiffs will be greatly damaged and for a long period of 
time in the future rendered valueless to plaintiffs for the purposes 
of grazing and pasturing their cattle. 

That there is no adequate way of estimating the amount of dam- 
ages which wilk be suffered by plaintiffs should the defend- 
ants, or either of them, do as they threaten to do as herein stated, 
for the reason, among others, that the destruction of the food, 
grasses, and herbage on plaintiffs’ said lands will result in deprivin 
plaintiffs’ said cattle of necessary food, and thereby cause loss an 
great deterioration in flesh, and consequent value, which loss and 
deterioration cannot be adequately determined by witnesses; and 
there is no adequate way of compensating in money damages the 
wrongs and injuries threatened as aforesaid, and the same, if suf- 
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fered, will result in the destruction of plaintiffs’ business in raisin 
and growing stock, and will waste and impair their freehold an 
obstruct them and each of them in the use of their said property, 
and deprive them of the beneficial enjoyment of the same. 

Plaintiffs allege that they have no plain, speedy, or adequate 
remedy at law, and if defendants are suffered to commit said threat- 

ened wrongs plaintiffs will be compelled to bring a multi- 
11 plicity of suits for damages and to prosecute and continue 

an exhaustive and interminable litigation, with no assurance 
of recovering adequate compensation for their losses, and in the 
meantime that their business will be destroyed. 

That owing to the situation of the plaintiffs’ said lands and the 
great extent of country covered thereby, as hereinbefore set forth, 
and the numerous parties defendants herein, who threaten to, and 
unless restrained by the order of said court will, drive and graze 
their sheep on plaintiffs’ said lands as aforesaid, it would be im 
sible for plaintiffs to establish the amount of damages which they 
would suffer by such wrongful act and trespass of any particular one 
of the said defendants. 

Wherefore plaintiffs pray the judgment and decree of said court— 

Ist. That said defendants have not nor has either of them any 
right of way for any of his or their sheep over said lands of plain- 
tiffs or any — thereof, except over and along the highways afore- 
said; that they have not nor has either of them any right to graze 
or pasture any of his or their sheep thereon or on any part thereof. 

2d. That pending this action said defendants and each of them, 
their and each of their agents, servants, and employees, be enjoined 
from driving any of his or their sheep upon any of said lands, ex- 
cept over and along said highways, or permitting any of them to go, 
graze, or pasture thereon, and that upon the final decree herein said 

injunction be made perpetual. 
12 3d. For such other and further relief as may be just and 
equitable, together with their costs in this behalf incurred. 
W. H. DICKSON, 
Attorney for Plaintiffs. 


BENNETT, KIRKPATRICK & BRADLEY anp 
C. S. VARIAN, Of Counsel. 
(Duly verified.) 


Endorsed : No. 7210. Title. Complaint. Filed February 29th, 
1888. Henry G. McMillan, clerk. W. H. Dickson, attorney for 
plaintiffs. Bennett, Kirkpatrick & Bradley and C. S. Varian, of 
counsel. Issued March 2d, 1888. 7 


Demurrer to Complaint. 


(Title.) : 


Come now the defendants above-named, and each separately de- 
murring to the complaint on file in above-entitled action for 
grounds of demurrer alleges— 
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First. That said complaint does not state facts sufficient to con- 
stitute a cause of action against him. 
Second. That several causes of action have been improperly 
united in this complaint in this, that said complaint states a separate 
cause of action against each individual defendant in said 
13 action and nowhere states or attempts to state a cause. of 
action against all of the defendants. 
Wherefore said defendants pray judgment against the plaintiffs 


and for costs. 
KIMBALL & WHITE, 
Attorneys for Defendant. 


Endorsed: Title. Demurrer. Filed April 14, 1888. Henry G. 
McMillan, clerk. Received copy within April 14th, 1888. Bennett, 
K. & P., attorneys. Kimball & W., attorneys for Houtz et al. 


Order Sustaining Demurrer. 
(Title.) 


The demurrer to the ＋ herein having been heretofore 
argued and submitted, and the court being now fully advised, it is 
ordered that said demurrer be, and the same is hereby, sustained, 
and plaintiffs except, and plaintiffs have until Saturday, April 21, 
1888, in which to amend the complaint herein. 

April 17th, 1888. 


Judgment. 
(Title.) 


14 On this 18th day of April, 1888, plaintiffs, by their attor- 
neys, Wm. H. Dickson and C. S. Varian, are present in open 

court; also the said defendants, by their attorney, James N. Kim- 
ball, Esq., and plaintiffs’ said attorneys withdraw their application 
to amend their complaint, and also waive the time allowed and given 
by the court to amend complaint in the order herein made on the 
18th day of April, 1888, and stand by their complaint herein. 

Whereupon, on motion of attorney for defendants, it is by the court 
ordered, adjudged, and decreed that — complaint herein be 
dism issed, and that said plaintiffs take nothing by their said suit; 
and it is further ordered, adjudged, and decreed that said defendants 
have and recover of and from said plaintiffs their costs in this be- 
half expended and amounting to the sum of ten dollars. 

Judgment entered April 18th, 1888. 

A true copy. 


Attest : 
[SEAL.] HENRY G. McMILLAN, Clerk. 


Endorsed: 7210. Title. Judgment. Filed April18,1888. H 
G. McMillan, clerk. 7 oe 
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Assignment of Errors on Appeal. 


I. 
The court erred in sustaining the demurrer. 
15 II. 
—— court erred in rendering judgment dismissing plaintiffs’ com- 
aint. 
5 W. H. DICKSON, 
Attorney for Plaintiffs. 
Notice of Appeal. 
(Title.) 


To the above-named defendants and to Messrs. Kimball & White, 
their attorneys: 


Please take notice that the plaintiffs above named appeal to the 
supreme court of Utah Territory from the judgment entered herein 
on the 18th day of April, 1888, in said court dismissing the plain- 
tiffs’ complaint and adjudging costs against the — and in 
favor of defendants, and from the whole of said judgment. 

Dated May Ist, 1888. a 

W. H. DICKSON, 


Attorney for Plaintiffs. 


C. S. VARIAN anp 
BENNETT, KIRKPATRICK & BRADLEY, 
Of Counsel. 


Endorsed: Title. Notice of appeal. Copy deposited in U. S. mail 
May Ist, 1888, 8 prepaid, addressed to attorneys ſor defend- 
ants. (W. H. D.) Filed May Ist, 1888. Henry G. McMillan, clerk. 


16 Bond on Appeal. 


(Title. ) 


Whereas the said plaintiffs are about to appeal to the supreme 
court of Utah Territory from the judgment entered in the said dis- 
trict court in the above- entitled action on the 18th day of April, 
1888, dismissing plaintiffs’ complaint and adjudging costs in favor 
of said defendants and against the plaintiffs: 

Now, in consideration of the premises and of said appeal, we, W. 


S. McCornick and W. H. Remington, of Salt Lake City and county, 


Utah Territory, do. hereby, jointly and severally, undertake and 
promise, on the part of said appellants, that the said appellants will 
pay all damages and costs which may beawarded — them on said 
appeal or on a dismissal thereof, not exceeding three hundred dol- 
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lars, in which amount we acknowledge ourselves, jointly and 
severally, bound. 
Witness our hands and seals this first day of May, 1888. 
W. S8. McCORNICK. = [sxat. 
W. H. REMINGTON. [sgat}. 


Territory or Uran, I * 
Cuntz of Salt Lale, 


W. S. McCornick and W. H. Remington, the sureties in the fore- 
going undertaking, being duly sworn, each for himself says that he 
is a resident and freeholder within said Territory and worth 
17 the sum of three hundred dollars over all his debts and lia- 
bilities exclusive of property exempt from execution. 
W. S. McCORNICK. 
W. H. REMINGTON. 


Subscribed and sworn to before me this first day of May, 1888. 
JOSIAH ARNETT. 
. Notary Public. 


Endorsed: Title. Bond on a . Filed May 1st, 1888. Hen 
G. MeMillan, clerk. — 1 os 


Certificate of Clerk. 


TERRITORY OF UTAH, 0 . 
County of Salt Late, 
I, Henry G. MeMillan, clerk of the third judicial district court of 
Utah Territory, do hereby certify that the foregoing is a full and 
correct copy of the complaint, demurrer to the complaint, order sus- 


taining the demurrer, final 1 — and notice and undertaking 
. Buford et al. vs. John S. Houtz e al. 


on appeal in the ease of M. 
Witness my hand and seal of said court, at Salt Lake City, this 
29 day of May, 1888. 
(SEAL. ] HENRY G. MILLAN 
Clerk 3d Dist. Court, Uah Try. 
18 Monpay, June 11th, A. D. 1888. 


A session of the supreme court of Utah Territory was held 
this day, beginning at ten o clock a. m. 


M. B. Burorp e al., Appellants, 


v8. 0 
Joun S. Horz et al., Respondents. 
From 3d dist. 
This cause, by agreement of counsel of the respective parties, was 
submitted to the court without argument and taken under advise- 
ment. 
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TuEsSDAY, June 26th, A. D. 1888. 


A session of the supreme court of Utah Territory was held this 
day, beginning at two o’clock pm. pursuant to adjournment. 
Present and presiding, the Hon. ©. S. Zane, chief justice ; present 


also, the Hon. J. S. Boreman, associate justice, and the Hon. H. P. 


— associate justice; the clerk, marshal, and members of the 
ar. 
Court was duly opened. 
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M. B. Burorp, J. W. Taytor, CHARLES CROCKER, and GEORGE 
Crocker, Partners, &c., Appellants, 


v8. 


19 Joun S. Hovtz, Henry Conant, & Epwarp Conant, Part- 
ners, &c.; Israel Hunsacker, P. Healey, A. Patterson, Hiram 
Hunsacker, James Hamlin, Z. Ballentine, Robert Hunsacker, C. H. 
Davis, Chris. Jansen, Chris Anderson, Moroni Jensen, Thomas 
Smart, J. Q. Shirley, J. D. Blake, John Egbert, John Home, George 
I. Wood, Nathaniel [reland, John Canfield, Cajetan Ducheneau, 
-and The Box Elder Stock and Mercantile Company, a Corportion, 
Respondents. 


From 3d dist. 


This cause having been heretofore submitted on briefs of the re- 
spective counsel, and the court being sufficiently advised thereon, it 
is now here ordered, adjudge, and decreed that the judgment of the 
district court therein be, and it is hereby, affirmed, and that re- 
— have and recover of and from appellants their costs 

erein. 

Thereafter said appellants, by their counsel, ask that an appeal 

from this judgment tothe Supreme Court of the United 
20 States be allowed, and that the amount of a bond to be given 

thereon be fixed; whereupon it is ordered that such appeal be, 
and it is hereby, allowed, and the amount of said bond be, and is 
hereby, fixed at three hundred dollars. 


21 In the Supreme Court of Utah Territury. June Term, 1888. 


M. B. Burorp et al., Appellants, 
vs. 
Joun S. Hourz et al., Respondents. 


BorREMAN, justice, delivered the opinion of the court: 


Plaintiffs brought suit against defendants to restrain them from 
pasturing sheep on the lands of plaintiffs, and for other purposes. 

The plaintiffs claim to own a great variety of alternate sections of 
railroad lands, and charge that the defendants own separate and 
distinct flocks of sheep, but pasture them in various parts of these 
alternate sections of land. e defendants demu to the com- 
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plaint, alleging, as ground of demurrer, that the complaint does 
not state facts sufficient to constitute a cause of action, and that it 
improperly unites different causes of action. The demurrer was 
sustained, and, the plaintiffs electing to stand on their complaint, 
the action was dismissed by the court. From this judgment 
22 ol dismissal the plaintiffs have appealed to this court. The case 
-, has been submitted without briefs and without argument. 

e assignment of errors has reference wholly to the sustaining 

of the demurrer and the consequent dismissal of the action. 

The first ground of demurrer is that the complaint does not 
state facts sufficient to constitute a cause of action. It is a well- 
recognized fact, and one of which the court will take judicial notice, 
that a very large proportion of the lands in this region are used for 
grazing purposes, and for such purposes alone. It mes a neces- 
sity, therefore, that the strict rules regarding tres upon lands are 
not entirely applicable or at least are very much modified. These 
lands were all originally Government lands and are mostly so at the 
present time. The Government has tacitly given the public the 
privilige of pasturing on these lands, and the common practice is 
for the settlers to use them in common, except where they may be 

fenced. When the Government has made a transfer of any 
23 such lands and thereafter they were allowed to remain open 

as before the transfer the practice of using them as common 
pasturage has continued. The lands involved in the present suit 
are alternate sections in a tract of country forty miles long and 
thirty-six miles wide. Through this tract of county there are four 
public roads running north and south and three such roads running 
east and west. | 

It is not stated in the complaint whether the sections not owned 
by these plaintiffs would be reached by these roads or not. Those 
sections not owned by the plaintiffs are still owned by the Govern- 
ment, eccept in such instances as where parties have obtained a title 
from the Government. Those owned by the Government are open 
to occupancy and settlement, but sattlers could not reach them if 
situated off from the roads referred to, and settlers with their flocks 
and herds reaching them would necessarily have to pass over some 
lands of the plaintiffs. If, therefore, any injunction were issued 

against such parties in accordance with the complaint they 
24 Vould be liable for contempt of court and be subjected to a 

heavy cost and inconvenience. If this injunction were 
granted it would become obligatory for all settlers passing through 
the country and all herdsmen to be constantly hunting the corners 
and boundaries of the plaintiffs’ lands, none of which lands are 
fenced. It would be a source of great vexation and annoyance to 
the settlers and herdsmen and virtually prevent their use of the 
Government lands. The — have had the privilege of 
ing over Government lands in reaching their lands, and have had 
the privilege of pasturing on Government lands in connection with 
their own. As — — they do not fence their lands they ought not 
to complain that other people use their lands in the manner they 
had used the public lands. 
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Some of the lands of the plaintiffs are alleged not such as would 
justify the costs of fencing. The damage by the herdsmen, therefore, 
to such lands, therefore, would be very slight. The grantin 
25 olf the injunction as prayed would give the plaintiffs virtua 
use of their own lands and also of all lands within this vast 
tract of forty by thirty-six miles. 

Under all the circumstances stated in the complaint we do not 
think that the facts stated were sufficient to justify the issuing of an 
injunction or for granting any relief prayed for. 

The demurrer was properly sustained, and we see no error in the 
dismissal of the action. The judgment of the court below is 
affirmed. 

Zane, C. J., concurs. 

Henderson, A. J., concurs. 


Endorsed : Filed 26th June, 1888. E. T. Sprague, clerk. 


26 The United States of America to John S. Houtz, Henry Co- 
nant, and Edward Conant, partners doing business under 
the firm name of Houtz & Conant; Israel Hunsacker, P. Healey, 
A. Patterson, Hiram Hunsacker, James Hamlin, Z. Ballentine, 
Robert Hunsacker, C. H. Davis, Chris. Jensen, Chris. Anderson, 
Moroni Jensen, Thomas Smart, J. Q. Shirley, John Doe Blake, 
John Egbert, John Home, George I. Wood, Nathaniel Ireland, 
John Canfield, Cajetain Ducheneau, and The Box Elder Stock and 
Mercantile Company, a corporation, and J. N. Kimball, your 
attorney, Greeting: 


You and each of you are hereby cited and admonished to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next, pur- 
27 suant to and to answer an appeal in a suit in which M. B. 
Buford, J. W. Taylor, Charles Crocker, and George Crocker 
are appellants and = are appellees, to show cause, if any there be, 
why a — — of the supreme court of Utah Territory rendered 
against said appellants in said — — should not be corrected and 
why speedy justice should not be done to the parties in that behalf. 
Witness the Hon. C. S. Zane, chief justice of the supreme court 
of Utah Territory, this the 17th day of July, A. D. 1888. 


C. 8. ZANE, 
Chief Justice of Supreme Court of Utah Territory. 


28 Service of within citation admitted on behalf of all of the 
appellees this the 17th day of July, A. D. 1888. 


KIMBALL & WHITE, 
Attorneys for Appellees. 
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County of Salt Lake, 


In the Supreme Court of Utah Territory. 


M. B. Burorp, J. W. TayLor, CHARLES CROCKER, and GroxdE CROKER, 
Copartners Doing Business under the Firm Name and Style of The 
Promontory Stock Ranch Company, Plaintiffs, 


Joun S. Houtz, Henry Conant, and Epwarp Conant, Partners 
Doing Business under the Firm Name and Style of Houtz & Co- 
nant; Israel Hunsacker, P. Healey, A. Patterson, Hiram Hun- 
sacker, James Hamlin, L. Ballentine, Robert Hunsacker, C. H. 
Davis, Chris. Jensen, Chris. Anderson, Moroni Jensen, Thomas 
Smart, J. Q. Shirley, John Doe Blake, John Egbert, John Home, 
George I. Wood, Nathaniel Ireland, John Canfield, Cagista Du- 
cheneau, and The Box Elder Stock and Mercantile Company, a 
Corporation, Defendants. ä 


John W. Taylor, being first duly sworn, deposes and says that he 

is one of the plaintiffs in the above- entitled cause; that the matter 

in dispute or amount in controversy in said cause, exclusive 
30 of costs, exceeds the sum of five thousand dollars; that the 

lands of said plaintiffs described in the co:nplaint in said 
cause exceed in value the sum of four hundred thousand dollars, 
and said plaintiffs have invested in their business of stock-raising, 
mentioned in said complaint, and had invested therein at the time 
of the commencement of the above-entitled action, more than one 
hundred thousand dollars, exclusive of said lands; that if said de- 
fendants are not enjoined from grazing and pasturing sheep upon 
said lands, as they threaten to do, and claim and assert a right so to 
do at will, as set forth in said complaint—and to enjoin them from 
so doing and to have their said asserted right so to do decreed to be 
without foundation said action was brought—the said lands of said 
plaintiffs will be depreciated in value more than one hundred thou- 
sand dollars and plaintiffs’ said business utterly destroyed. 


JOHN W. TAYLOR. 


. — and sworn to before me this 17th day of July, A. D. 
(seat. ] E. T. SPRAGUE, 
Clerk of Supreme Court of Utah Territory. 


Endorsed: Filed July 17th, 1888. E. T. Sprague, clerk. 
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14 M. B. BUFORD ET AL., &C., vs. JOHN 8. HOUTZ ET AL., &€. 


31 M. B. Burorp,J. W. TAYLOR, CHARLEs CROCKER, and GEORGE 
Crocker, Copartners Doing Business under the Firm Name 
of Promontory Stock Ranch Co., Appellants, 


v8. 


Joun S. Hourz, Henry Conant,and Epwarp Conant, Partners Doing 
Business under the Firm Name of Houtz & Conant ; Israel Hun- 
sacker, P. Healey, A. Patterson, Hiram Hunsacker, James Ham- 
lin, Z. Ballentine, Robert Hunsacker, C. H. Davis, Chris. Jensen, 
Chris. Anderson, Moroni Jensen, Thomas Smart, J. Q. Shirley, 
John Doe Blake, John Egbert, John Home, George I. Wood, Na- 
thaniel Ireland, John Canfield, Cajetan Ducheneau, and The Box 
Elder Stock and Mercantile Company, a Corporation, Respondents. 


Know all men by these presents ‘that we, James Lowe, of Salt 
Lake City, Utah Territory, and W. S. McCornick, of Salt Lake City, 
Utah Territory, are held and firmly bound unto the respondents 

above named and each of them in the full and just sum of 
32 three hundred dollars, to be paid to the said respondents and 

each of them, their and each of their executors, adminis- 
trators, or assigns ; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sealed with our seals and dated this 17th day of July, in the year 
of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately, at a term of the supreme court of the Territory 
of Utah, on the 26th day of June, A. D. 1888, in a suit depending 
between the appellants above named and the respondents above 
named, judgment was rendered against the said appellants and in 
favor of the said respondents, and the said appellants having obtained 
the allowance of an appeal from said supreme court of the Territory 
of Utah to the Supreme Court of the United States to reverse the 
said judgment in the aforesaid suit, and a citation directed to the 
said respondents citing and admonishing them to be and appear at 

a Supreme Court of the United States to be holden at Wash- 

33 — on the second Monday of October next: 
ow, the condition of this obligation is such that if the said 
appellants shall prosecute the said to effect and answer all 
damages and costs if they fail to make their said plea good, then 
the above obligation to be void; else to remain in full force and 


virtue. 
W. S. McCORNICK. 
JAMES LOWE. 
Sealed and delivered in presence of— : 
J. BARNETT. 
T. D. KIMBALL. 


Approved by— 
C. S. ZANE, 
Chief Justice Supreme Court of Nah. 


u. B. BUFORD ET AL., &C., VS. JOHN s. HOUTZ ET Al., 4c. 15 


TERRITORY OF UTAH, 0 i 
County of Salt Lake, — 


James Lowe and W. S. McCornick, whose names are subscribed 
as sureties to the within undertaking, being each duly and severally 
sworn, each ſor himself says that he is a resident of said county of 
Salt Lake, in the Territory of Utah; that he is worth the amount 

1 — in said undertaking as the penalty thereof over and 
34 above all his debts and liabilities exclusive of property ex- 


empt from execution. 
W. S. McCORNICK. 
JAMES LOWE. 


P — and sworn to before me this 17th day of July, A. D. 


[seat.] JOSIAH BARNETT. 
} Notary Public. 
Endorsed : Filed July 17th, 1888. E. T. Sprague, clerk. 
35 §§ Territory or Uran, en nee 
County of Salt Lale, 


I, E. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in pursuance of an appeal allowed by said court in the cause 
of M. B. Buford and others against John S. Houtz and others, 
transmit, hereto annexed, a transcript of the record and proceedings, 
opinion, affidavit of amount in controversy, and bond on appeal, 
with the original citation, all in and of said court and cause, to the 
Supreme Court of the United States; and I hereby certify that said 
annexed transcript of said record, said proceedings, opinion, 
affidavit, and bond is a true, full, correct, and complete copy of the 
several originals thereof on file or of record in my office. 

In witness whereof I hereunto set my hand and affix the seal of 
said supreme court of Utah Territory this 27th day of July, 1888, 
at Salt Lake City. 

[Seal United States of America Supreme Court, Territory of Utah.] 


E. T. SPRAGUE, 
Clerk of Supreme Court. 


Endorsed on cover: Utah Territory supreme court. No. 1056. 
M. B. Buford, J. W. Taylor, Charles Crocker, and George Crocker, 
copartners doing business under the firm name and style of The 
Promontory Stock Ranch Company, appellants, vs. John S. Houtz, 
Henry Conant, & Edward Conant, partners doing business under 
the firm name & style of Houtz and Conant; Israel Hunsacker, 
et al. Filed August 13, 1888. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


M. B. BUFORD et A., 
Appellants, 


vs. 
JOHN 8. HOUTZ, Er A., 
a Respondents. 5 


APPELLANTS’ BRIEF. 


M. KIRKPATRICK, 
Attorney for Appellants. 


KIMBALL & WHITE, 
Attorneys for Respondents. 


Star Print, Salt Lake. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


M. B. BUFORD rr AU., 
Appellants, 
No. 1056. 


vs. 
JOHN S. HOUTZ, Er Al., 
Respondents. 


APPELLANTS’ BRIEF. 


In this action the court below having sustained the de- 
murrer to the plaintiffs’ complaint, and the plaintiffs electing 
to stand by their complaint and declining to amend, judgment 
was rendered in the court below dismissing the complaint, on 
the ground that the same did not state a case entitling the 
plaintiffs to any relief. The case now comes up on appeal 
from said judgment of dismissal. 

It appears from the allegations of the complaint that the 
plaintiffs are, and at all the times mentioned therein were, the 
owners, in possession, and entitled to the possession of the 
lands in said complaint described, comprising upwards of 
350,000 acres, extending over an area of forty miles in a 
northerly and southerly direction, by about thirty-six miles in 
an easterly and westerly direction. It will appear from the 
reading of the complaint that the lands so owned by plaintiffs 
are the odd numbered sections in the townships mentioned, 
and that plaintiffs’ title thereto is derived by conveyances from 
the Central Pacific Railroad Company, a corporation, the suc- 
cessor in interest and grantee of the Central Pacific Railroad 


Company of California, to which last named company all of said 
lands were granted by the Congress of the United States. That 
all the alternate or even numbered sections embraced within 
said area over which plaintiffs’ lands extend, are part of the un- 
occupied public domain of the United States; that neither of the 
respondents has nor has ever had any right, title, interest, 
possession, or right of possession in or to any of the lands em- 
braced in the townships or fractional townships mentioned in 
the complaint, whether even or odd numbered sections. That 
the said lands of plaintiffs are of greet value for the pastur- 
age and grazing of stock; that the same were acquired and 
were held for such purposes solely; that owing to the character 
of the lands and the scarcity of water, and the aridity of the 
climate where the same are situated, they can never be subjected 
to any other beneficial use. That the appellants are engaged 
in the business of stock raising, and own upward of twenty 
thousand head of horned cattle, of the value of more than 
one hundred thousand dollars; which at the time of the com- 
mencement of the action were, and for a long time had been 
running and grazing on said lands; that the plaintiffs have no 
other lands on which they can graze and pasture said cattle or 
uny part thereof, and no means whereby they can keep or 
maintain the same or any part thereof except by pasturing 
said cattle upon their said lands. That their lands are of no 
value to plaintiffs except for the pasturage of cattle. That 
none of the lands included in said townships and fractional 
townships are enclosed except small portions of said lands of 
plaintiffs, which they have heretofore enclosed for use as cor- 
rals, within which from time to time to gather their said cattle 
in order to brand the young thereof. That it is impossible 
for plaintiffs to fence and enclose their said odd numbered 
sections without enclosing large portions of the interjacent 
even numbered sections of the public lands. That, moreover, 
plaintiffs cannot enclose their said lands without rendering 
large and valuable portions thereof of little or no value for 
pasturage because the plaintiffs’ cattle would thereby pre- 
scribed from obtaining necessary water, which is to be found 
only at isolated and widely separated points on said lands. 

It further appears from the complaint that the defendants 
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owned severally large bands of sheep, aggregating more than 
two hundred thousand head. 

That the United States official surveys have been extended 
over all the lands embraced in the townships and fractional 
townships mentioned in the complaint. 

That there ure seven convenient, well known, defined and 
regularly traveled highways, four of which run in a northerly 
and southerly direction, and three of which run in an easterly 
and westerly direction, entirely across the land embraced 
within said townships. 

That each of the defendants claims and asserts that he 
| has the lawful right and is entitled to drive all sheep owned 
4 by him over, across and upon any and all said lands of plain- 
| tiffs, and to graze and pasture the same thereon whenever and 
wherever he may desire so to do. 

That all said defendants rely upon and set up a common, 
though not a joint pretended right, as the foundation of the 
said asserted right of each so to drive, graze and pasture his 
sheep thereon, and that each of them bases his pretended and 
asserted right so to do upon precisely the same state of facts as 
that relied upon by each of the other of said defendants, in the 
assertion of his pretended right so to do, and not upon any other 
or different state of facts: that is to say, each of said defen- 
dants claims that all the even numbered sections in said town- 
ships and fractional townships, being unoccupied public 
domain of the United States, he has an implied license from 
the Government of the United States to graze and pasture his 
sheep thereon, and that the benetit of such license cannot be 
enjoyed by him, unless he is permitted to have his sheep run, 
graze and pasture upon said lands of plaintiffs; and, therefore, 
he claims that he is entitled to have his sheep graze and pas- 
ture upon plaintiffs’ said land. 

That in pursuance of said asserted right, each of said de- 
fendants has in the past driven large herds of sheep over and 
across said lands of plaintiffs’, and grazed and pastured the 
same thereon, to the great injury and damage of plaintiffs, 
and that each of said defendants, in pursuance of such claim 
and asserted right so to do, threatens and 1s about to, and un- 
less restrained by the order of the court, will drive large herds 


* 
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of sheep upon and across plaintiffs’ said lands, and graze and 
pasture the same thereon, whenever and wherever he so 
desires. 

That sheep in pasturing on lands crop the grasses close 
to the ground, and with their feet cut and bruise the roots of 
grasses and herbage under the surface and leave the lands 
over which they have grazed barren wastes, the result in a dry 
and arid climate as that of Utah being such that it requires 
years of non-use of lands so pastured to be restored. 

That the droppings of sheep on lands is so offensive to 
horned cattle that they will not range or feed on lands on 
which sheep have been pastured, and that unless restrained 
by herders and enclosures, they will wander away therefrom, 
and in moving will scatter in small herds to different places, 
thereby greatly increasing the expense and trouble of herding, 
collecting and caring for them. 

That there is no adequate way of estimating the amount 
of damages which plaintiffs would suffer, should defendants do 
as they threaten to do, for the reason, among others, that 
plaintiffs’ cattle being thereby deprived of necessary food 
would suffer loss and great deterioration in flesh and conse- 
quent value, which loss and deterioration cannot be adequately 
determined by witnesses. 

That the wrongs and injuries so threatened by defen- 
dants will result in the destruction of plaintiffs’ business of 
raising and growing stock, waste and impair their freehold, 
obstruct them in the lawful use of their property and deprive 
them of the beneficial enjoyment of the same. 

Plaintiffs allege that they have no plain, speedy and ade- 
quate remedy at law for the threatened wrongs and injuries, 
but on the contrary, if defendants are suffered to commit 
the same, the plaintiffs will be compelled to bring a multi- 
plicity of suits for damages, and to prosecute and continue an 
exhausting and interminable litigation with no assurance of 
recovering adequate compensation for their losses, and that 
in the meantime their business will be destroyed; and more- 
over, owing to the situation of plaintiffs’ lands, the great ex- 
tent of country covered thereby, and the numerous parties 
defendants herein, who threaten to, and unless restrained, will 
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drive and graze their sheep on plaintiffs’ lands as aforesaid, 
it will be impossible for plaintiffs in an action at law, (wherein 
they would be required to proceed against each of said defen- 
dauts separately) to establish the amount of damages which 
the plaintiffs had suffered by such wrongful acts and trespasses 
of any particular one of the defendants. 

The prayer of the complaint is that the judgment and de- 
cree of the court be, that the said defendants have not, nor 
has either of them, any right of way for any of his or their 
sheep over said lands of plaintiffs, or any part thereof, except 
over and along said highways; that they have not, nor has 
either of them, any right to graze and pasture any of his or 
their sheep thereon, or any part thereof; and that they be en- 
joined therefrom. 

The complaint was demurred to on the following grounds : 

1.—That it did not state facts sufficient to constitute a 
cause of action against either of said defendants. 

2.—That several causes of action had been improperly 
united in the complaint in this, that the complaint states a 
separate and distinct cause of action against each defendant, 
and nowhere states or attempts to state a cause of action 
against all of said defendants. 

It is unnecessary to state that all material facts set up in 
the complaint are admitted by the demurrer to be true. 

At the outset we call attention to the fact that under the 
statutes of Utah Territory, where these lands are situated, the 
plaintiffs are under no obligation to enclose their lands with 
fences, even were it practicable to do so On the contrary, 
each of the defendants would be liable to plaintiffs in damages 
for any trespass of their sheep upon the unenclosed lands of 
lands of plaintiffs. Subdivision 3, of Section 3, of Chapter 
8, of Laws of Utah, 1886, page 9, provides: “If any neat 
cattle, horses, mules, sheep, goats or hogs shall * 
do damage on the premises of any person, whether said prem- 
ises are protected by a fence or not, the person aggrieved 
thereby may recover damages either by an action against the 
owner of the trespassing animals, or by impounding them in 


the precinct pound.” 
Section 4 of the same act attempts to provide a means 
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whereby any county, or precinct thereof, may be taken out of 
the operation of Subdivision 3, of Section 3, above quoted, 
but it cannot be pretended that said Section 4, has any appli- 
cation in this case. 

It is unnecessary to cite authorities to the proposition 
that at common law every unwarrantable entry on another’s 
land whether fenced or unfenced is a trespass. The law 
bounds every man’s property, and is his fence. 

The Statute of Utah has simply adopted this rule of the 
common law. The defendants then are trespassers as alleged 
in the complaint, and liable to the plaintiffs as such, and they 
are, and each of them is threatening and about to commit 
repeated trespasses on the lands of plaintiffs, for which no 
adequate relief can be obtained in an action at law, as will 
hereafter more clearly appear, and the question is whether or 
not equity has the power to prevent the threatened wrongs 
and injuries. 

Recurring to the ground stated in the demurrer we submit: 


I. 


The charge of misjoinder of cause of action is based upon 
the fact that each of. the defendants is pursuing his busi- 
ness severally without any connection with the others, and 
without any joint intent or joint action; and the contention is 
that the cause of action is distinct and several as against each, 
and that neither the defendants, nor the several causes of 
action can be joined in the same suit. 

Upon this subject the case of Woodruff vs. North Bloom- 
field Gravel Mining Company is in point—we refer to the 
opinion of the court upon the demurrer to the complaint in 
that case. (8 Sawyer, 628.) 

Several parties owning extensive mines at various points 
on the affluents of the Yuba River in the State of California, 
worked them independently of each other, by the hydraulic 
process, discharging the waste and debris into the streams on 
which the mines were situated, whence it was borne down by 
the currents of water into the main river and passing on was 
deposited in one indistinguishable mass along the course of 


the river in the valley below, burying valuable lands of the 
plaintiff. The plaintiff sought to enjoin the mining opera- 
tions of the defendants. There was a demurrer to the com- 
plaint upon the grounds of misjoinder of defendants and 
multifariousness. : 

The United States Circuit Court, Sawyer, Circuit Judge, 
in overruling the demurrer, on both grounds, said: “It is true 
that each defendant is, independently, working its own mines 
without any conspiracy or preconcert of understanding or 
action with the others, but they all pour their mining debris 
into the several streams, which they know must by the force 
of the currents be carried down into the main river, where 
they must commingle into one indistinguishable mass long 
before they reach the point where the nuisances complained 
of are committed and the damages are created. This com- 
mingling of the debris discharged into the various streams 
by the several defendants and passing on to work the destruc- 
tion alleged—this aggregation of waste material, which after 
aggregation is precipitated upon the plain below and creates 
the nuisance is the necessary and natural consequence of the 
action of the several defendants. There is, therefore, a co- 
operation in fact, if not in intent of these several defendants 
in the production of the nuisance. The injury is the joint 
effect of acts originally several, but combined before the 
debris is precipitated upon the lands below and the injury is 
effected; and in contemplation of equity it constitutes a single 
cause of action. There is a common interest in the right 
claimed, to discharge debris into the streams. The defen- 
dants each and all claim a common. though not a joint right. 
The final injury is a single one, a single result of the com- 
bined operation of this debris, and all the defendants co- 
operate in fact in producing it. No damages are sought. Only 
equitable relief is demanded by restraining future action, a 
future contribution by each to the nuisance.” 


Again (p. 632-3) the court says: 


“There is u very great difference between seeking to re- 
cover damages at law for an injury already inflicted by several 
parties, acting independently of each other, and restraining 
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parties from committing a nuisance, or from contributing to 
create or increase a nuisance in the future. In equity the 
court is not tied down to one particular form of judgment. It 
can adapt its decrees to the circumstances of each case, and 
give the proper relief as against each party, and without 
reference to the action of others, and without injury to either. 
Each is dealt with in respect only to his own acts, either as 
affected or unaffected by the acts of others. It is not neces- 
sary for the purpose of prevention of further injury to ascer- 
tain what particular share of the damages each defendant has 
inflicted in the past, or is about to inflict in the future. It is 
enough to know that he has contributed, and is continuing to 
contribute to a nuisance, without ascertaining to what extent, 
and to restrain him from contributing at all. But, if other- 
wise, I do not perceive why the proportion of the injury in- 
flicted by each may not be ascertained when practicable and 
the decree adapted to give a proper remedy as to each. 


“The very object of establishing courts of equity was to 
furnish a tribunal adapted to do complete justice in complex 
cases, often involving many parties, in which the courts of law 
by reason of their restricted powers resulting from their mode 
of proceeding could not afford adequate relief. No inconven- 
ience or additional costs can result to the several defendants 
in this suit from being joined with others who also contribute 
to the same nuisance by originally independent action, action 
in its inception and first stages several, but ultimately co-op- 
erating to produce the nuisance. On the contrary, it is con- 
venient to dispose of it in one case, and the costs are dimin- 
ished to each individual rather than increased by a single 
suit. The costs can be apportioned in equity, if proper, and 
the administration of justice is thus facilitated. In fact it is 
the only adequate mode of proceeding in cases like this.” 


The case at bar cannot be distinguished from the above 
case of Woodruff vs. North Bloomfield Company in any ma- 
terial particular. In this case as in that, each defendant 
acts independently, without conspiracy or preconcert with the 
others; there is no joint intent or joint action. But the in- 
jury is single, the single result of acts originally several, and 
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all the defendants co-operate in producing it, and the defend- 
ants set up a common though not a joint right, based upon 
the same state of facts, to commit the acts complained of. 
Each claims a license from the government to graze. his sheep 
on the eyen numbered sections of the public lands, and that 
he cannot exercise that license without having them run and 
graze upon the adjacent odd numbered sections belonging to 
to the plaintiffs. The contribution of each defendant to the 
final injury inflicted on the plaintiffs is not to be distinguished 
from those of the others. That injury consists in rendering 
worthless the pluintiffs’ lands for the only use for which they 
are of any value to the plaintiffs, namely, as pasturage for 
horned cattle; and this is accomplished in two ways by exter- 
minating the grasses, root and blade, and by the offensive 
droppings of the herds. Now it would be as impracticable to 
distinguish the injury done in these respects by different 
bands of sheep pursuing the same general course across the 
plaintiffs’ lands, the various herds of the several defendants 
often commingling, as to distinguish the debris from the dif- 
ferent mining claims after it had been blended in a common 
mass. 

But if it were otherwise and if it were possible to ascer- 
tain the proportion of injury inflicted by each band or herd, 
this, though it would be fatal to an action at law for damages 
against all of the defendants, would not be a valid objection 
to the complaint in the present action, which is not an action 
for damages, but an action in equity, seeking equitable relief 
solely by way of injunction. “For,” says Judge Sawyer in 
the case above cited, “I do not perceive why the proportion of 
the injury inflicted by each may not be ascertained when 
practicable, and the decree adapted to give a proper remedy 
as to each.” 

Thorpe vs. Bumfitt, 8 L. R. Ch. Appeals 656, is referred 
to by Judge Sawyer in the “Mining Debris Case,” and is 
clearly in point; a bill for an injunction was supported against 
several parties acting individually and severally in blocking 
up the passage to an inn, by loading and unloading wagons in 
it in the prosecution of their several callings. “Suppose,” 
says the English court in deciding the case, one person leaves 
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a wheelbarrow standing on a way, that may cause no appre- 
ciable inconvenience, but if a hundred do so, that may cause 
a serious inconvenience, which a person entitled to use the 
way has a right to prevent, and it is no defense to any one 
person among the hundred to say that what he does causes no 
damage to the complainant.” 


See also Chapman vs. Palmer, 77 N. Y., 56, holding that 
an equitable action will lie 30 restrain parties who severally 
contribute to a nuisance, while it holds they cannot be joined 
in an action at law. : 

Blasdell vs. Stephens, 14 Nev. 22, a combined suit at law 
to recover damages for a nuisance, and in equity to restrain 
its continuance; the two defendants separately and indepen- 
dently of each other allowed water to run trom his lands upon 
the plaintiff’s lands, the effect being to injure plaintiff’s ditch. 
The court held that there could be no joint recovery at law for 
damages, but that it was a proper case for injunction. 

Keys vs. Little York Company, 53 Cal., 724, is contra, but 
is in effect overruled by the same court in the later case of 
Hillman vs. Newington, 57 Cal., 56. 


In Gaines vs. Chew, 2 How., 642, the Supreme Court of 
the United States says in regard to multifariousness, that 
there is no rule universally applicable. Every case must be 
governed by its own circumstances, and as these are as diver- 
sified as the names of the parties, the court must exercise a 
sound discretiun on the subject. Whilst parties should not be 
subjected to expense and inconvenience in litigating matters 
in which they have no interest, multiplicity of suits should 
be avoided by uniting in one bill all who have an interest in 
the principal matter in controversy, though the interest may 
have arisen under distinct contracts. 

See also Oliver vs. Piatt 3 How. (U. S.) 412. 


In Central Pacific R. R. Co. vs. Dyer, 1 Sawyer 641, the 
plaintiff filed a bill against a large number of persons to de- 
termine the estate and interest claimed by them in the lands 
constituting the right of way of plaintiff, and on which plain- 
tiff’s railroad, and improvements appurtenant thereto, are 
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built—plaintiff claiming to derive title under the Congres- 
sional grant. It was alleged that the defendants severally, 
claimed some interest in said lands, adverse to the plaintiff ; 
each claiming distinct’ parcels under alleged purchases from 
the Government of the United States; that they threaten to 
bring distitict actions at law against plaintiff for alleged tres- 
passes on said premises. There was a demurrer to the bill; 
with reference to which the court said: The objection taken 
by demurrer that the defendants are improperly joined, or 
more correctly speaking, that the bill is multifarious, because 
it is averred therein that the defendants claim separate and 
distinct parcels, is not well taken.” 

In actions to quiet title to lands against persons setting 
up adverse claims, the rule is that all such persons are prop- 
erly made defendants. 

Fisher vs. Hepburn, 48 N. Y., 41-55. 
Pomeroy’s Remedies, Sec. 372. 


The general rule in equity seems to be that if the parties 
have a common interest touching the matter of the bill, 
although they claim under distinct titles and have indepen- 
dent interests, they may be united. 

Comstock vs. Ray ford, 1 8. & M., 423. 
S. C. 40 Am. Dec. 102 and note, p. 106. 


Fellows vs. Fellows. 4 Cowen, 682, (S. C. 15, Am. Dec. 
412 and note, p. 427). This was a bill to vacate fraudulent 
transfers of property which had been conveyed and parcelled 
out by its owner in severalty to a number of persons, all of 
whom were made defendants. There was a demurrer on the 
ground of multifariousness. This was overruled, the court 
saying, “that where several persons, although unconnected 
with each other are made defendants, a demurrer well not lie if 
they have a common interest centering in the point in issue in the 
cause. Nor will it lie when one general right is claimed by 
the bill, though the defendants have separate and distinct 
rights. 

The objection of multifariousness does not hold “where 
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one general right is claimed by the plaintiff, although the de- 


fendants may have separate and distinct rights.” 
Dimmock vs. Bixby, 20 Pick., 377. 


“Where the object of a suit is single, but different persons 
have or claim separate interests in distinct or independent 
questions, all connected with and arising out of the single ob- 
ject of the suit, the complainant may bring such difterent 
persons before the court as defendants, so that the whole object 
of the bill may be obtained in one suit, and to prevent further 
unnecessary and useless litigation.” Chancellor Walworth in 
Boyd vs. Hoyt, 5 Paige, 65. 


“Indeed the application of the rule against multifarious- 
ness must necessarily rest largely in the discretion of the 
court in each particular case, for the rule itself is to a con- 
siderable extent one of convenience. The court will in each 
case, choose that course which seems most likely to enable it 
to do complete equity in the particular case, with the least de- 
lay, expense and trouble, striving on the one hand to obviate 
the necessity of a multiplicity of suits, and on the other to 
avoid vexing individual defendants with the litigation of ques- 
tions with which they have no concern.” 

Bowers vs. Keesecher, 9 Iowa, 442. 

Note to Fellows vs. Fellows, 15 Am. Dec. 427, and 
cases there cited. 

Bugbee vs. Sargent, 23 Me., 269. 

Lewis vs. St. Albans Iron Works, 50 Vt., 477. 

Butler vs. Spawn, 27 Miss., 234. 


A bill in equity is not demurrable for multifariousness, 
where the plaintiffs claim by a single, general and entire right, 
although in opposition to the distinct and separate rights of 
several defendants. 

Vann vs. Gregory, 2 Dev. & B. (N. C.), 31. 
S. C.,32 Am. Dec., 689 and note. : 


II. 


The complaint states a good cause of action in equity 
for injunctive relief. 
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1.— There is no plain and adequate remedy at law. There 
is no satisfactory or fairly adequate way of estimating the 
amount of damages which plaintiffs would sustain by the 
roaming and pasturing upon their lands of such enormous 
herds of sheep. The amount of direct damages recoverable 
at law, would be matter of conjecture. The lands grazed over 
would be rendered worthless for the purpose of the plaintiffs 
for an indefinite period of time. It is alleged in the com- 
plaint that in a dry and arid climate like that of Utah, it re- 
quires years of non-use for lands so pastured to be restored. 
The length of time would depend much upon the character of 
the seasons, as unusually wet or dry. It would be difficult or 
impossible to approximate the damage which would ensue 
from collecting, herding and caring for cattle which have been 
expelled from their accustomed ranges by the intrusion of 
sheep. And from the nature of the case it would be impracti- 
cable to ascertain the amount of injury committed by each 
herd, so as to distinguish it with anything. like exactness, from 
that committed by the other herds; for these herds move from 
day to day from one section to another of the plaintiffs’ lands, 
sometimes traveling separately and again cummingled; and 
even could this be done, it would entail a large expense in 
keeping watch of so many bands of sheep in their passage 
across the lands of the plaintiff. 

But the direct damages would be small as compared with 
the indirect and consequential damages, which though too re- 
mote to be recoverable at law would be none the less real. Thus 
it is alleged in the complaint that the plaintiffs maintain large 
herds of cattle upon the lands in question, that these lands are 
necssary to plaintiffs for that purpose; that they have no other 
lands on which they can graze and pasture said cattle, nor any 
portion of them, nor any means whereby they can keep or 
maintain said cattle, except by pasturing them on said lands, 
and that said lands are of no value to plaintiffs except for pas- 
turage for said cattle ” 

The continuous intrusion of vast herds of sheep, would 
result in the expulsion of plaintiffs’ cattle from their lands, 
and the consequence to plaintiffs would be the destruction of 
credit, loss of trade, the ruin of business, and the failure of 
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business prospects; damages for which compensation could 
not be awarded at law. In such a case, the remedy at law be- 
ing inadequate, equity hus jurisdiction to prevent the injury 
by injunction. 

“If the remedy at law is sufficient,” say the Supreme 
Court of the United States, “equity cannot give relief, but it 
is not enough that there is a remedy a“ law; it must be plain 
and adequate, or in other words, as practical and efficient to 
the ends of justice, and its prompt administration as the 
remedy in equity.” 

Watson vs. Sutherland, 5 Wall., 74. 


The facts in the above case were these: Watson & Co., 
appellants in the suit, having issued writs of fiert facias on 
certain judgments which they had recovered in the Circuit 
Court for the District fo Maryland, against Wroth & Fullerton, 
caused them to’ be levied on the entire stock in trade of a re- 
tail dry goods store in Baltimore in the possession of Suther- 
land, the appellee. Sutherland claiming the exclusive owner- 
ship of the property, and insisting that Wroth & Fullerton 
had no interest whatever in it, filed a bill in equity to enjoin 
the further prosecution of the writs, and so to prevent, as he 
alleged, irreparable injury to himself. The grounds on which 
the bill charged that the injury would be irreparable, and 
could not be compensated in damages, were these: That he 
was the bona fide owner of the stock of goods which were val- 
unble and purchased for the business of the current season, 
and not all paid for; that his only means of payment were 
through his sales; that he was a young man recently engaged 
on his own account in merchandizing, and had succeeded in 
establishing a profitable trade, and if his store were closed, or 
his goods taken from him, or their sale long delayed, he would 
not only be rendered insolvent, but his credit destroyed, his 
business broken up, and his prospects in life blasted. The 
answer set forth that the goods levied on were really the prop- 
erty of Wroth & Fullerton, insolvent dehtors, who had fraudu- 
lently transferred them to Fullerton, without consideration, 
and in order to hinder and defeat their creditors. It added 
that there was no reason to suppose that the levy would work 
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irreparable injury to Sutherland, even if the goods were his 
property, as other property of the same description could easily 
be obtained in the market, and that a jury would have ample 
power, on a trial at common law in an action against the appel- 
lants, or against the marshal to give a verdict commensurate 
with any damages the appellee could sustain by the levy and 
sale. 

Counsel for appellant contended that while equity in cer- 
tain cases would interfere to prevent the sale of personal 
property, or compel its delivery, yet such cases must have 
some peculiarity in the character of the property; as in the 
examples given by Storey, 1 Equity, Jur., Sec. 709; an old 
altar piece made of silver, and remarkable for a Greek inscrip- 
tion and dedication to Hercules; and so of a horn by the tenure 
of which an estate is held; and so of any chattel, the prin- 
cipal value of which consists in its antiquity, or its being the 
production of some distinguished artist, or in its being a 
family relic, ornament or heirloom. But it was contended 
that the same principle would not apply to ordinary muslins, 
flannels and other items, the common stock of a retail dry 
goods shop; that the books are full of cases brought at law 
against sheriffs, (and here there was no allegation of in- 
solvency against the officer) for taking the goods of a stranger 
on execution, and they show that ample damages are recover- 
able, according to the circumstances of each case. 

In deciding the case, the Supreme Court said, “It is con- 
tended that the injunction should have been refused, because 
there was a complete remedy at law.” Then, after using the 
language above quoted, the Court further said: How could 
Sutherland be compensated at law for the injuries he would 
suffer, should the grievances of which he complains be con- 
sumated.” 

“Legal compensation refers solely to the injury done to 
the property taken, and not to any collateral or consequential 
damages resulting to the owner by the trespass. Loss of trade, 
destruction of credit, and failure of business prospects are col- 
lateral or consequential damages, which it is claimed would 
result from the trespass, but for which compensation cannot 
be awarded in a trial at law. Commercial ruin to Sutherland 
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might therefore be the effect of closing his store and selling 
his goods, and yet the common law fails to reach the mischief. 
To prevent a consequence like this, a court of equity steps in, 
arrests the proceedings in limine, brings the parties before it, 
hears their allegation and proofs, and decrees, either that the 
proceedings be unrestrained, or else perpetually enjoined. 
The absence of a plain and adequate remedy at law affords the 
only test of equity jurisdiction, and the application of this 
principle to a particular case must depend altogether upon the 
character of the case, as disclosed by the pleadings. In the 
case we are considering, it is very clear that the remedy’in 
equity could alone furnish relief, and that the ends of justice 
required the injunction to be issued.” 

See also Boyce’s Executors vs. Grundy, 3 Peters, 210. 


In a recent case in New York, the question was as to the 
ownership of a portion of the ocean beach at Far Rockaway, 
Long Island. The plaintiff filed his bill in equity setting up 
title, and alleging that plaintiff was the owner of a hotel on 
his premises, resorted to by visitors for surf bathing and sea 
air which required undisputed control of the beach in ques- 
tion, and prevented the exclusion of intruders by any substan- 
tial barriers; the beach he had leased to tenants, who main- 
tained bathing houses thereon. That the defendants claiming 
under an adverse title, had made repeated efforts to take pos- 
session of the beach, and threatened to oust plaintiff and his 
tenants, thus impairing the rental value of the property and 
occasioning serious damage; that defendants were irrespon- 
sible pecuniarily. The judgment demanded was that defen- 


dants asserted title be declared void and they restrained from 


taking or attempting to take possession of said beach lands. 

It was objected by defendants that the cause of action 
was simple trespass, for which the remedy at law was ade- 
quate and complete, and that to take it from the common law 
courts was in violation of the Constitution. 

On this point the court said, “ The circumstances of the 
case are peculiar, and we think within the established princi- 
ple entitle the plaintiff to the relief songht. He was the 
owner of a hotel upon the ocean beach, greatly resorted to by 
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visitors in the summer for the benefit of surf bathing and sen 
air, and which could be enjoyed by them advantageously only 
by the undisputed control of the beach in question, by the 
owner of the hotel. The use and character of the property 
was such that intruders thereon could not be excluded by 
substantial barriers, and a remedy against them by an action 
of trespass, would necessarily be of doubtful success, and 
probably afford an inadequate indemnity for the injuries in- 
flicted. During a long period of time successive efforts have 
been made by the defendant and his lessors to obtain posses- 
sion of the premises in dispute, and occupy them to the ex- 
clusion of the plaintiff. Actions have been threatened and 
claims of title made, which constitute a serious annoyance to 
the owner, and impairment of his ability to derive adequate 
compensation for the use and rental of such property. The 
defendant Norton transferred an interest in his lease to the 
other defendant Levy, in order to multiply the claimants to 
the beach, and the prospect of successive litigations in con- 
nection therewith. These annoyances have continued for a 
series of years and occasioned damage to the plaintiff's rights 
of property, which could not be easily ascertained or ade- 
quately compensated in an action at law. The evidence also 
tended to show that the defendant Levy was a person of little 
pecuniary responsibility, and presumably unable to respond 
in damages for the injury his conduct was likely to inflict on 
the plaintiff’s rights. Under similar circumstances the juris- 
diction of a court of equity to interfere by injunction to quiet 
the title, and prevent an injury for which no adequate remedy 
exists at law, has been frequently exercised and approved by 


the courts. 
Mubry vs. Norton, 100 N. Y., 424. 


The Supreme Court of Maryland holds: That a court 
of equity has jurisdiction at the instance of a purchaser at a 
mortgage foreclosure sale of land. on which a canning factory 
is situated, to restrain a party to whom the mortgager of the 
land has executed a subsequent chattel mortgage from selling 
the machinery on the premises covered by the mortgage dur- 
ing the canning season, when the sale would destroy the busi- 
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ness conducted therein, as the owner would have no adequate 
remedy at law. 
Dudley vs. Hurst, (M. D.) 8 Atl. Rep. 901 (Am. Deg. 
No. 5, May, 1887, p. 97, Sec. 2.) 


“Equitable jurisdiction,” says the Supreme Court of Penn- 
sylvania, “does not depend on the want of a common law 
remedy, for while there may be such a remedy, it may be in- 
adequate to meet all the requirements of the given case, or to 
effect complete justice between the contending parties. Hence 
the exercise of chancery powers must often depend on the 
sound discretion of the court. 

Appeal of Brush Electric Co. (Pa.) 7 Atl. Rep., 794, 
(Am Dig. No. 3, March, 1887, p. 65, Sec. 3.) 


„If a trespass to property is a single act, and is temporary 
in its nature and effects,” says Mr. Pomeroy, “so that the legal 
remedy of an action at law for damages is adequate, equity 
will not interfere. The principle determining the jurisdiction 
embraces two classes of cases, and may be correctly formu- 
lated as follows: 


1—If the trespass, although a single act, is or would be 
destructive, if the injury is or would be irreparable, that is, if 
the injury done or threatened, is of such a nature, that when 
accomplished, the property cannot be restored to its original 
condition, or cannot be replaced by means of compensation in 
money, then the wrong will be prevented or stopped by in- 
junction. 

2.—If the trespass is continuous in its nature, if repeated 
acts of wrong are done or threatened, although each of these 
acts taken by itself, may not be destructive, and the legal 
remedy may therefore be adequate for each single act, if it 
stood alone, then also the entire wrong will be prevented by 
injunction, on the ground of avoiding a repetition of similar 
actions. In both cases the ultimate criterion is the inade- 
quacy of the legal remedy. The legal remedy is not adequate, 
simply because a recovery of pecuniary damages is possible. 
It is only adequate when the injured party can, by one action 
at law, recover damages which constitute a complete and cer- 
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tain relief for the whole wrong—a relief virtually as efticient 
as that given by a court of equity. This conclusion is sus- 
tained by the consensus of modern decisions of the highest 
authority, although it cannot be claimed that the cases are 
unanimous in its acceptance. All the cases, English and 
American, have professed to adopt the inadequacy of legal 
remedies as the test and limit of the injunctive jurisdiction; 
but in applying this criterion, the modern decisions. with 
some exceptions among the American authorities, have cer- 
tainly held the injury to be irreparable and the legal remedy 
inadequate in many instances, and under many circumstances 
where Chancellor Kent would probably have refused to inter- 
fere. It is certain that many trespasses are now enjoined, 
which, if committed, would fall far short of destroying the 
property,.or of rendering its restoration to its original condi- 
tion impossible. The injunction is granted not merely because 
the injury is essentially destructive, but because being con- 
tinued or repeated, the full compensation for the entire wrong 
cannot be obtained in one action at law for damages. While 
the same formula is employed by the courts of equity in de- 
fining their jurisdiction, the jurisdiction itself has practically 
been enlarged; judges have been brought to see und to ac- 
knowledge, contrary to the opinion held by Chancellor Kent, 
that the common law theory, of not interfering with persons 
until they shall have actually committed a wrong, is funda- 
mentally erroneous; and that a remedy which prevents a 
threatened wrong, is in its essential nature better than the 
remedy which permits the wrong to be done, and then attempts 
to pay for it by the pecuniary damages which a jury may as- 
sess. The ideal remedy in any perfect system of adminis- 
tering justice, wouid be that which absolutely precludes the 
commission of a wrong, not that which awards punishment or 
satisfaction for a wrong after it is committed.” 

3 Pom. Eq. Jur., Sec. 1357 and Note 1. 

See also Sullivan vs. Finnigan, 101 Mass., 447. 

Clouston vs. Shearer, 99 Mass., 209. 

Gage vs. Rohrbach, 56 III., 262, 266. 

McDonnell vs. Langdon, 3 Gray, 513. 

Buxton vs. Broadway, 45 Conn., 540. 
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Ferguson vs. Fisk, 28 Conn., 501. 
Gage vs. Billings, 56 III., 268. 


2.—Again, the bill is maintainable on the jurisdictional 
ground of avoiding a multiplicity of suits. The only redress 
at law would be the bringing of separate and repeated actions 
of trespass against each of the numerous defendants. The 
necessity for such a multiplicity of suits shows that the legal 
remedies are inadequate and cannot meet the ends of justice, 
and in such cases equity intervenes, and although the primary 
rights and interests of the parties are legal in their nature, 
it takes cognizance of them, and awards some specific equi- 
table remedy, which gives in one proceeding more substantial 
relief than could be obtained in numerous actions at law. 

This ground of equity jurisdiction has been exhaustively 
discussed by Mr. Pomeroy. 

1 Pom. Eq. Jur., Secs. 243, 282. 


The possible conditions in which a multiplicity of suits 
can arise, and thus furnish a source or occasion of équity jur- 
isdiction are arranged by Mr. Pomeroy in four classes. : 

1.— Where the same injured party is obliged to bring a 
number of actions against the same wrong-doer. 

2.—Where the dispute is between two individuals, A and 
B, and B institutes or is about to institute a number of actions 
against A, all depending on the same legal questions and simi- 
lar issues of fact, as repeated actions of ejectment to recover 
the same tract of land. 

3.— Where a number of persons have separate and indi- 
vidual claims and rights of action against the same party A, 
all of which arise from some common cause, are governed by 
the same legal rule and involve the same facts. 

4.—Where the same party A has some common right 
against a number of persons, the establishment of which 
would regularly require a separate action against each of those 
persons, or brought by them against him, and instead thereof 
he might procure the whole to be determined in one suit, brought 
by himself against all the adverse claimants as co-defendants. 
The case at bar is obviously embraced within the fourth class. 
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As to the third and fourth classes which really rest upon 
the same principle, Mr. Pomeroy shows that originally the 
Court of Chancery confined its jurisdiction to what was teeh- 
nically known as “bills of peace,” and it was esential in order 
to obtain relief in equity on the ground of preventing multi- 
plicity of suits, that there should exist among the individuals 
composing the numerous body, or between each of them and 
their single adversary, a common right, a community of 
interest in the subject matter, or a common title from which 
all their separate claims and all the questions at issue arise, 
and it was not enough that the claims of each individual being 
separate and distinct, there was a community of interest 
merely in the question of law or of fact involved, or in the 
kind and form of remedy demanded by or against each 
individual. | 

“But,” says Mr. Pomeroy, “this theory has long been 
abandoned. The jurisdiction based upon the prevention of a 
multiplicity of suits has long been extended to other cases of 
the third and fourth classes, which are not technically ‘bills of 
peace’ but are ‘analogous to’ or ‘within the principle of’ such 
bills. Under the greatest diversity of circumstances, and the 
greatest variety of claims arising from unauthorized public 
acts, private tortious acts, invasion of property rights, violation 
of contract obligations, and notwithstanding the positive de- 
nials by some American courts, the weight of authority is 
simply overwhelming that the jurisdiction may and should be 
exercised either on behalf of a numerous bady of separate 
claimants against a single party, or on behalf of a single party 
against such a numerous body, although there is no ‘common 
title’ or ‘community of right,’ or of ‘interest in the subject 
matter,’ among these individuals, but where there is and because 
there is merely a community of interest among them in the questions 
of law and fact involved in the general controversy or in the kind 
and form of relief demanded and obtained by or against each 
individual of the numerous body. In a majority of the de- 
cided cases, this community of interest in the questions at 
issue and the kind of relief sought, has originated from the 
fact that the separate claims of all the individuals composing 
the body arose by means of the same unauthorized, unlawful, 
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or illegal act or proceeding. Even this external feature of 
unity, however, has not always existed, and is not deemed es- 
sential. Courts of the highest standing and ability have 
repeatedly interferred and exereised this jurisdietion, where 
the individual claims were not only legally separate but were 
separate in time, and each arose from an entirely separate and 
distinet transaction, simply because there was a community of 
interest among all the claimants in the questions at issue and 
in the remedy, and the single decree has, without any diffi- 
culty, settled the entire controversy and determined the separ- 
ate rights and obligations of each individual claimant.” And 
Mr. Pomeroy adds that, “while the foregoing conclusions are 
supported by the great weight of judicial authority, they are, 
in my opinion, no less clearly sustained by principle.” 
1 Pom. Eq. Jur., Sec. 268, 269. 


In Woodruff vs. North Bloomfield Co., 8 Sawyer, 625, 
636, above referred to, between which and this case there is a 
close and strong analogy, the court said, “I also think this bill 
maintainable against all the defendants on the jurisdictional 
ground of avoiding a multiplicity of suits. There is a com- 
mon interest, a common, though not a joint right claimed, 
and the action on the part of all the defendants is the same in 
contributing to the common nuisance. The rights of all in- 
volve and depend upon identically the same questions, both of 
law and fact. It is one of the class of cases, like bills of 
peace, and bills founded on analogous principles where a 
single individual may bring a suit against numerous defen- 
dants, where there is no joint interest or title, but where the 
questions at issue, and the evidence to establish the rights of 
the parties and the relief demanded are identical.” 

See also Schuyler Fraud Cases, 17 N. Y., 592. 
Mayor of York vs. Pilkington, 1 Atk., 282. 
Supervisors vs. Deyoe, 77 N. Y., 219. 


In an action to restrain defendants, four in number, from 
floating saw logs in the waters of a stream running across 
plaintiff's land, it appeared that for thirty years the stream had 
been so used by a few persons, not over twelve in all, and gen- 
erally not more than three or four persuns sv used it in one 
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year, and the user was only for about six days in any year, and 
in some years not more than three; the defendants threatened 
to float a large number of logs over plaintiff’s land, using the 
stream and its banks for that purpose, and that they would do 
some damage to the banks and other lands of plaintiff, and 
would occupy the stream for several days; they claimed the 
right for themselves and the public to float the logs, and as- 
serted that they would do so whenever they chose. 

Objection being made to the jurisdictjon in equity, the 
Court of Appeals of New York said that it “is abundantly set- 
tled by authority that upon such facts the plaintiff may main- 
tain un equitable action to quiet his title and settle his rights 
and prevent the threatened injury.” This is not a case,” 
said the Court, where the defendants threatened only to 
commit a single trespass, but they threatened to commit and 
claimed the right to repeat the trespass every year. Here a pre- 
ventive action was proper to prevent an irreparable injury 
within the meaning of the equitable rule, and also to avoid a 
multiplicity of suits.” 

The Court further said: “The defendants were properly 
united. They claimed a common right hostile to the plaintiff. 
They asserted a public right common to many. In such a case 
all the parties asserting the common right may be united as 
defendants in an action by one who seeks to overthrow the 
common claim and establish his rights against all claimants.” 

Meyer vs. Phillips, 97 New York 485. 


III. 


Having considered the jurisdietional questions involved 
in the case, we come now to an examination of the case upon 
its merits; and here the strong analogy between the facts in 
this case and those of the “Mining Debris Case,” 9 Sawyer, 
441, comes out in strong relief, and it will be found, we think, 
that almost every ground that can be urged in favor of the de- 
fendants here, has been already raised, considered and over- 
ruled in the opinion of the Court in that celebrated case. For 
example, in that case it was strenuously contended by the 
counsel for defendants that the acts complained of, the filling 
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up of the beds of navigable rivers and the deposit of mining 
debris upon the agricultural lands along their banks were in 
fact not unlawful acts; that both Congress and the Legislature 
of California had authorized the use of the navigable waters 


of the streams in question for the flow of tailings and debris, 


and by necessary consequenee had authorized the unavoidable 
results of that use, the deposits in the beds of the rivers and 
upon the adjacent lands Not that Congress or the legislature 
had expressly provided that the rivers might be so used, but 
the authority was sought to be inferred from legislation recog- 
nizing mining as a proper and lawful employment, and en- 
couraging it, knowing that it must be followed by the conse- 
quences complained of. 

And so it may be argued in the case at bar that the grow- 
ing and maintaining of sheep is a legitimate industry; impor- 
tant to public as well as private interests; an industry which 
is and should be encouraged and promoted; a species of prop- 
erty recognized by legislation; a business which has grown up 
to great dimensions in the west under the eyes of both the 
local and general governments; a business impossible to prose- 
cute in such a country without the right or privilege of graz- 
ing upon the public lands, and hence that such a license from 
the Government is to be inferred from the knowledge and acqui- 
escence of Congress as to the manner in which it has been con- 
ducted for many years; that under the actual circumstances of 
this case it has been and is impossible to exercise this license tc 
graze upon the even numbered sections of public land without 
passing over, and, grazing upon the adjacent unfenced odd num- 
bered sections which now compose the private property of the 
plaintiffs and since this is an inevitable consequence of the 
exercise of the right or privilege to graze, it is to be consid- 
ered as also authorized by law or permitted by the govern- 
ment, and that the plaintiffs must be considered as having 
taken title to their lands from the government subject to this 
burden. 

In the “Mining Debris Case,“ the Court said on this point: 
“It is not the general practice of legislative bodies in this 
country, where their powers are limited, to provide that in the 
exercise of rights provided for no injury shall be done to the 
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property of others. It is one of the conditions always implied 
by the law, that one’s rights whether granted or regulated by 
the legislature, shall be exercised with due regard to the rights 
of others—so exercised as not to injure another, and certainly 
no authority to encroach upon the vested rights of others can 
be inferred without being in express terms clearly author- 
ized.” 

“Congress could in no way authorize any encroachment 
upon or injury to the property of other private parties, and it 
will not be presumed that it intended any such ccnsequences 
where it has not manifested its intention in such express and 
explicit terms that it cannot be misunderstood.” 

9 Sawyer, 490, 491. 


„As owners of the public lands, the United States like any 
other owner, could sell them in large or small quantities and 
convey a fee simple to their grantees, or could lease them, or 
reserve them from sale, or grant a limited estate subject to 
easements granted to others, or in case of mines might allow 
them to be worked free of charge, or upon payment of a roy- 
alty. They could do all this with respect to their own lands, 
held in the character of proprietor, merely as the public lands 
ure held; but they could not grant lands, and in the grant or 

by statute, or otherwise, impose an easement for the benefit 
of their grantees upon lands already owned in fee by private 
parties, unincumbered by easements or conditions of any kind, 
or authorize any other trespass or injury to such other lands. 
They could only deal with their own as other landed proprie- 
tors deal with theirs.”—p. 492. 

It is to be borne in mind that prior to the Mining Debris 
decision, in 1884, Congress had expressly legislated with refer- 
ence to mines upon the public domain, to-wit: by the acts of 
1866, 1870 and 1872. The act of 1866 declared that the min- 
eral lands are open to exploration and occupation by all citi- 
zens of the United States, subject to such regulations as may 
be prescribed by law, and to the local customs and rules of 
miners, so far as not in conflict with the laws of the United 
States. It also provided for the sale and patenting to miners 
of quartz lodes, with the right to follow the vein on its dip into 
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adjacent lands. It also recognized the equities as against the 
United States and other miners, of those who had acquired 
water and possessory rights on the public lands. This act,” 
says Judge Sawyer, p. 494, “but legalized what were before 
trespasses on the public lands, and made lawful, as between 
the occupants and the United States, that which before was 
unlawful.” The laws of 1870 and 1872 further regulated the 
disposition of mining lands, and extended the sale to placer 
mines, imposing on lands sold easements of varions kinds, 
such as tunnel rights, water rights, etc. The Court held, how- 
ever, that no inferences could be drawn froin this legislation 
authorizing the commission of the acts complained of. But in 
the case at bur there is no express legislation by Congress per- 
mitting the grazing of herds upon the public lands. If nota 
trespass, it is at least but a privilege or license, temporary in 
character and revocable at the pleasure of the government, the 
existence of which rests upon inference from the silent acqui- 
escence of Congress in such use of the public lands. It cannot, 
however, be reasonably contended that Congress, by such a 
privilege or license, could have intended to authorize a destruc- 
tive trespass upon the lands of private parties, its own grantees, 
purchasers in fee for a valuable consideration, from the United 
States, whose patents contained no limitation or reservation 
of any such right in favor of any person whatever. 

In the Mining Debris case, it was further urged in behalf 
of the defendants that Congress had legalized the use of the 
navigable waters of the State for the flow and deposit of min- 
ing debris, and assumed the responsibility of protecting the 
streams from injury therefrom, because in.the River and Har- 
bor bill of 1860 there was a provision directing the Secretary 
of War to cause such examinations and surveys to be made 
as may be necessary to devise a system of works to prevent 
further injury to the navigable waters of California from min- 
ing debris, together with an appropriation of $25,000 for the 
“improvement and protection of * navigable channels of 
the Sacramento and Feather rivers.’ 


In reference to which position the Court held: 


—That no authority could be inferred from such legis- 
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lation to injure or destroy the navigable waters of the state. 
It was a mere attempt by Congress to remedy an acknowl- 
edged evil from which no authority could be inferred to com- 
mit the acts complained of. 

2.—Neither could such interence be drawn from the fail- 
ure ef Congress expressly to prohibit such acts. 

3.—Nor is there any authority vested in Congress to 
legalize such injuries. 

The case at bar is much stronger in that no such legisla- 
tion, nor anything analagous to it has ever been attempted, 
with reference to the right of pasturage upon the public lands. 

It was further urged in the “Mining Debris Case” that 
the acts complained of had been legalized by various statutes 
enacted by the Legislature of California. for the encouragement 
of mining. It was not claimed that any statute, in express 
terms, authorized miners to fill up the channels of the rivers 
with debris, or to bury or destroy the lands of riparian pro- 
prietors, but that the right to do so was to be inferred from 
such legislation; for example, a statute authorizing the right 


of eminent domain to be exercised in behalf of the following 


public uses: roads, tunnels, ditches, flumes, pipes, and dump-. 
ing places for working mines, ulso outlets natural or otherwise 
for the flow, deposit or conduct of tailings or refuse matter of 
mines, also an occupancy in common by the owners or posses- 
sors of different mines of any place for the flow, deposit or 
conduct of tailings or refuse matters from the mines,” and fur- 
ther, an act providing and requiring “the State engineer to in- 
quire into the relation which hydraulic mining bears to the nav- 
igation of the rivers and their carrying capacity; also into the 
question of the flow of debris from the mines into the water 
courses of the State; to ascertain the amount and value of 
lands and improvements covered up or injured by the deposit 
of debris from hydraulic mines, and to devise a plan for avert- 
ing such injuries without interfering with the working of 
such mines.” 


But the court ruled: | 

1.—That nothing but the express authority of a statute 
could take away from the acts complained of, the character of 
a nuisance. That in the statute referred to, no such express 
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authority was to be found, nor could any be inferred there- 
from. That while mining was an important industry, and the 
State might very properly take any lawful measures to encour- 
age it, yet it must be so carried on as not to injure or destroy 
other industries or rights, also important. 

2.—The State has no constitutional power to authorize 
the acts complained of, and that any statute designed to effect 
that object would be void; and this upon the ground of viola- 
ting the Constitution of the United States, and of the State 
of California, providing that no person be deprived of life, 
liberty or property without due process of law, nor shall pri- 
vate property be taken for public use without just compen- 
sation. 

It is quite unnecessary to say again that there is no legis- 
lation analogous to this, with reference to the grazing of sheep 
upon the public lands; no ground therefore for any similar 
contention by these defendants; and the successive positions 
urged in behalf of the defendants in the “Mining Debris 
Case” and overruled by the Court, are only mentioned here in 
order to show by comparison with that case, the greatly super- 
ior strength of the case at bar; for here there can be no pre- 
tense of excuse for the injuries complained of in any similar 
legislation, Congressional or Territorial; for none such exists. 
In a word the acts complained of constitute naked and con- 


tinuous trespasses without excuse or justification—an aggra- - 


vated nuisance destructive of the plaintiffs’ rights and depriv- 
ing them of the free and beneficial enjoyment of their prop- 
erty. 

A license or privilege claimed to graze on the public 
lands, and this not by express grant, but by implication mere- 
ly, derived from the silent acquiescence of the government; 
and thence by another implication—implication upon impli- 
cation—it is sought to justify the acts complained of as neces- 
sarily resulting from the exercise of the implied license. But 
surely it is preposterous to suppose that the government could 
have intended (even had it possessed the power, which it 
clearly did not,) by its silent acquiesence or otherwise to 
authorize the defendants to injure and destroy the property of 
its own grantees; purchasers in good faith and for a valuable 
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consideration from the same government. Assuredly the pre- 
sumptions are all the other way, and the supposed license, if 
any can be implied from the circumstances, must be held to 
have been taken with the reasonable limitation that it was to 
be so exercised as not to damage or injure or destroy the prop- 
erty of others; and especially of those who hold not by implied 
license, but by express grant from the government itself. 

It is not pretended that any compensation has been paid 
by the defendants to the plaintiffs for the use of, or damage to 
these lands, the value of which for the purposes of the plain- 
tiffs, is as effectually destroyed by the inroads of defendants’ 
herds, as if they were buried under sand and mining debris ; 
and “we do not think it necessary,” says the Supreme Court of 
the United States, “to consume time in proving that when the 
United States sells land by treaty or otherwise, and parts with 
the fee by patent without reservations, it retains no right to 
take that land for public use without just compensation, nor 
does it confer such a right on the state within which it lies.” 

Pumpelly vs. Green Bay Company, 13 Wall., 181. 
Eaton vs. B. C. & M. R. Co., 51 N. H., 510. 
Cooley on Torts, 569. 

Mining Debris Case, 9 Sawyer, 508. 


But as the use for which these lands are taken by defend- 


ants is a private, and in no sense a public use, they could not 


be taken at all without the consent of the owners; “for there is 
no authority in the Constitution or laws of the country to 
compel one man unwillingly to surrender his property for the 
use of another, either with or without compensation.” 

9 Sawyer, 509. 


It is said, however, in the opinion of the court below, 
that the inevitable consequence of granting the injunction 
prayed for would be not only to exclude the defendants from 
the plaintiff's lands, but to deprive them of the privilege of 
grazing their sheep upon the interjacent even numbered sec- 
tions belonging to the public domain, and also to hand over 
to the plaintiffs the exclusive right of pasturage upon such 
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even numbered sections, and therefore in the exercise of a 
sound discretion the granting of the writ should be denied. 
This assumption of the Court below is without facts to 
support it. The complaint shows: Ist, That this entire body 
of land is intersected by seven convenient and well known 
highways, by means of which defendants may traverse said 
lands with their herds; and 2d, that the public surveys have 
been extended over all these lands, and it follows therefrom 
that the section corners of all the lands embraced in the town- 


ships and fractional townships mentioned in the complaint. 


are established and marked on the ground, and could be read- 
ily ascertained by the defendants. How, then, can it be said 
that the natural consequence of enjoining defendants from 
trespassing on plaintiffs’ lands will be to exclude them from 
the even numbered sections? All that is necessary to enable 
the defendants, notwithstanding the injunction, to enjoy what 
they claim to be an implied right from the government to 
graze their sheep upon the public domain, is that they employ 
a sufficient number of herders to attend their flocks. By so 
doing they may readily so restrain their herds to the even 
numbered sections as to prevent them from grazing upon the 
lands of the plaintiffs. And surely there is nothing unreason- 
able in requiring the defendants so to use and enjoy such im- 
plied license, if any there be, as not to inflict injury on pri- 
vate proprietors. For the same reason that the injunction 
would not operate ,to exclude the defendants from the even 
numbered sections, it follows that it would not result in secur- 
ing to the plaintiffs the exclusive use of the same. 


Moreover, the plaintiffs only object to the grazing of these 
lands with sheep, and this for the reason that such use of the 
land by defendants is wholly incompatible with the only bene- 
ficial use to which plaintiffs can subject their own land, as 
shown by the allegations of the complaint. Other classes of 
stock, within reasonable limits, might graze thereon without 
working irreparable injury to the plaintiffs. : 

But if it were true that the consequences of the injunction 
were such as is assumed by the court below, it would seem to 
be no sufficient reason for refusing the writ, for the court 
should look to the comparative injury which would result to 


a gung » * 


* A A : * 


+ 
* 
* 
* 
* 
a 
9 
| > 
. 


31 


the respective parties from the granting or refusal of the 
same. Now as to the defendants if the injunction should be 
granted, and it were true that they would thereby be excluded 
from the use of all these lands fur the grazing of sheep, the 
injury, if any, to them would be comparatively slight, because 
it is a fatt of which the court will take judicial cognizance 
that there are in Utah vast tracts of unoccupied public lands, 
upon which defendants may pasture their sheep, without tres- 
passing upon the lands of private proprietors. The granting 
of the injunction would scarcely put the defendants to incon- 
venience. 

On the other hand, the refusal of the injunction would be 
disasterous to the plaintiffs, and they would have no means of 
protecting themselves against the threatened trespasses. They 
cannot fence their lands without rendering a great portion 
thereof valueless as shown by the complaint; neither can they 
do so without enclosing an equal portion of the public do- 
main, to-wit: the very same even numbered sections on which 
the defendants claim the right to graze. We call special at- 
tention to this fact, for it will be readily perceived, by a simple 
consideration of the method adopted by the Government in 
its public surveys, that as it would be impossible for the plain- 
tiffs to enclose the entire body of land in which their odd 
numbered sections are situated, without also enclosing the in- 
terjacent even numbered sections, so it would be also impos- 
sible for them to enclose their odd sections separately, and in 
detail, without also enclosing the same even sections. Were 
they to attempt so to enclose their lands, defendants and all 
others would be effectually excluded from the even numbered 
sections for any and all purposes. Moreover, such action on 
the part of plaintiffs would doubtless be held a violation of 
the Act of Congress. 

Statutes of 1884-5, p. 321, approved, Feb. 25, 1885. 


Neither is it possible for plaintiffs to protect themselves 
ugainst the trespasses of defendants by purchasing from the 
government the title to the even numbered sections, for 


neither under the provisions of the pre-emption, homestead, 


nor desert acts could they acquire title to the same. 
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In conclusion we may say: that it appears from the allega- 
tions of the complaint, taken as confessed by the demurrer, that 
plaintiffs are using their own lands in a lawful manner, and 
and as they have a lawful right to do, and in connection there- 
with are earrying on an extensive business, in whieh they 
have invested a large fortune; that the defendants claim the 
right, and threaten to, and unless enjoined will, so interfere 
With plaintiffs’ use of their own lands as to destroy plaintiffs’ 
business and render their lands valueless to them. It is also 
alleged in the complaint and admitted by the demurrer, that 
it is not possible to estimate the loss and damage which plain- 
tiffs will sustain if the threatened wrongs of defendants are 
permitted, and that there is therefore no adequate remedy at 
at law available to plaintiffs. It would be strange indeed if, in 
the light of these conceded facts, equity were powerless to en- 
join the threatened injury. 

Respectfully submitted, 
M. KIRKPATRICK, 
Attorney for Appellants. 


lle aa rr „ nd K 
ee e 
* 72 +) ” ig wa : ae 14 


s 1 . 3 e 
| NEC 16 898 


a 


5 0 i* . ae PPPs s* ho Ae 
0 a * 
. 1 N 
* 
* 9 — —— ᷣOVMMſ— ee ewe — —ͤ—b—— ̃ — — 
15 — 
—— — 
. 
Vo. 711. 
0 7 1 } 


Z 
— 
Si 
es 
22 
Cc 
au, 
— 
es 
= 
E 
Q 
© 
= 
— 
— 


—OF THE— 2 
UNITED STATEs. a 


OCTOBER TERM, 1889. = | 


M. B. BUFORD, er. at. 
| Appellants. 


vs. 


JOHN S. HOUTZ, er. at. 
Appellees. 2 


BRIEF OF APPELLEES. 7 


Joern L. RwIIns, | JameEs N. Knnzlx, ae 
Oapen HAS, Attorney for Appellees. — 
Of Counsel. cat Re 


Filed... 0... cece ce ccecccce «1889: 23 


— — ——— ELLIE A LA LE 


— —— 


— 


* 


IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


M. B. BUFORD, kr 4t., \ 
Appellants. 


No. 


VS. 


JOHN S. HO CO TZ, et Al., | 
Respondents. 


—— ee —U 


BRIEF OF RESPONDENTS. 


The general question which is presented by this 
record is, whether a private proprietur of unoccupied 
and uninclosed lands, which are contiguous to unoccupied 
and uninclosed lands belonging to the public domain of 
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the United States can maintain a bill to enjoin and re- 
strain other persons from pasturing commonable cattle 
on such lands, when it appears upon the face of the bill 
of complaint that to grant the relief prayed for, will 
make the plaintiff an exclusive licensee for the pastur- 
ing of cattle over the whole of such lands. In other 


words, whether there is any equity in a bill of com- 


plaint which asks a court of equity to exclude every one 
but the plaintiff from pasturing commonable cattle on 
commonable lands in Utah Territory. The Appellants 
by this action in effect ask the Court to grant them such 
exclusive privilege, and their claim to such privilege is 
set out in, and appears upon the face of the complaint. 

We do not ask this Court to consider the question 
presented by the demurrer, as to whether several causes 
of action are improperly united in the complaint; but 
we here ask judgment upon the merits of the controversy 
presented in the bill. 


THERE Is NO Equity In THE BILL or APPELLANTS. 


The complaint alleges that the lands of which the 
Appellants are the proprietors and in respect of which 
they ask an injunction against respondents, “comprise 
in all more than three hundred and fifty thousand 
(350,000 acres) and extend over an area of Forty miles in 
a northerly and a southerly direction by about thirty-six 
miles in an easterly and westerly direction. 

That said lands are very valuable fo: the pasturage 
and grazing of stock, and are of little or no value for 
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any other purpose, and were acquired and are now held 


by plaintiffs for the purposes aforesaid solely. That ow- 
ing to the character of said lands, and the scarcity of 
water, and the aridity of the climate where said lands 
are situated they can never be subjected to any bene- 
ficial use other than the grazing of stock.” 

It will be observed that a tract of land which ex- 
tends over an area of forty miles in a northerly and 
southerly direction by about thirty-six miles in an easter- 
ly and westerly direction will embrace about fourteen 
hundred and forty (1440) square miles, or about. nine 
hundred and twenty one thousand and six hundred 921, 
600 acres of land, all of which is uninelosed and unvc- 
cupied except for grazing purposes.” 

Now this singular complaint proposes, that the 
Court shall by injunction compel owners of sheep to 
keep in certain designated highways when passing 
across the “odd numbered sections” embraced within 
the limits of the forty by thirty-six mile tract before 
mentioned, but it is net proposed to limit the plaintiffs — 
privilege of pasturing cattle over any part of the whole 
tract, and this is supposed to be that “equality in which 
equity delights.” 

It would seem that no more need be said respecting 
this proposition than was said by the Supreme Court of 
Utah in its opinion in this case, which was, that “these 
lands were all originally Government lands. and are 
mostly so at the present time. The Government has 
tacitly given the public the privilege of pasturing on 
these lands, and the common practice is for the settlers 
to use them in common except where they may be 
fencel. When the Government has made a transfer of 
any such lands, and thereafter they were allowed to re- 
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main open as before the transfer the practice of using 
them as common pasturage has continued.” 

And again, “the granting of the injunction as 
prayed, would give the plaintiffs virtual use of their own 
lands, and also of all lands within this vast tract of forty 
by thirty-six miles.” 

See Transcript of Record, page 10. 

Counsel for the appellants on page 5 of their Brief 
vall the attention of the Court to the statute of Utah 
Territory Section 3 of Chapter 8, page 9 of Session:Laws 
of 1886, which among other things provides that, “If 
any neat cattle horses, mules, sheep, goats or hogs shall, 
First—bregk through a lawful fence, or do damage with- 
in the enclosure or premises of any person in any 
County or portion thereof, where the inhabitants have 
declared or may hereafter declare, in favor of fencing 
their farms: Second—break through a lawful fence 
within an incorporated city or town, or any lawful fence 
enclosing any city lot, orchard, or stock yard, and do 
damage therein; Third—do damage upon the premises 
of any person, whether said premises are protected by a 
fence or not, the person aggrieved thereby may recover 
damages either by an action against the owner of the 
tresspassing animals, or by impounding them in the pre- 
cinct pound” Section 4, of the same act then provides 
that the County Court, may call a general or special elec- 
tion for that purpose, that thereat the legal voters of a 
county may by a two thirds vote, declare in favor of 
fencing their farms. 

Counsel say that Section 4 has no application to this 
ease. That is admitted. But neither has section 3 any 
application here. If it has, the appellants would be out 
of Court so far as this proceeding is concerned, because 
if section 3 be applicable, then the appellants have not 
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only an adequate remedy, but also a specific remedy at 
law. : 

The act is entitled “An Act Providing for Impound- 
ing Animals and Prescribing the Regulations of Pounds 
and for Disposing of Estrays.” No one has ever sup- 
posed that that statute provides for cases other than 
those of tresspassing animals on arable, cultivated lands, 
or farms. 

The decision of this case by the Supreme Court of 
this Territory has gone quite apparently upon the 
ground that there is no equity in the Bill of Complaint 
because from the earliest times not only in this Territory 
but throughout the United States, commonable cattle 
have always been permitted to graze on uninclosed pub- 
lic lands, and as a general rule in cases where the Gov- 
ernment has parted with its title to private proprietors, 
the general public has been permitted to graze com- 
monable cattle on the lands till such time as the settler 
or private proprietor shall enclose his land with a fence. 

Counsel for Appellants on page 6 of their brief, de- 
clare it to be “Unnecessary to cite Authorities to the pro- 
position that at common law every unwarrantable entry 
on anothers land whether fenced or unfenced is a tress- 
pass. The law bounds every man's property, and is his 
fence.“ 

The common law of England has in general, been 
recognized as the rule of decision in American Courts in 
the absence of legislative enactments, so far as the same 
has been applicable to the conditions of American pro- 
gress and development, but the Courts in America, have 
never adopted the narrow, not to say slavish adherence 
to English rule and precedent, which is implied in the 
lanzuage of appellants counsel on this subject. 
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Whatever may have been the dectrine and rule of 
the common law in England in respect of this proposi- 
tion, it is certain that the rule which is impliedly stated 
in the Brief of appellants, is not the rule in the United 
States, and particularly in the western part of the Union. 

The case of Kerwhacker vs. Cleveland, Columbus 
and Cincinnati R. R. Company, reported in 3d Ohio 
State Rep, p. 172 is very much in point here, the Court 
there decided upon full discussion and consideration, the 
very proposition which we have just stated. 

In that case the contention was that “It is the duty 
of the owner of domestic animals to keep them on his 
own lands or within his own inclosures; and that if they 
wander from his own lands and get upon the uninclosed 
lands of his neighbors, they will be unlawfully there 
and the owner guilty of tresspass” 

To this proposition the Courts say. “The doctrine 
that the owner of cattle, hogs, horses etc., is bound to 
keep them on his own lands, or within an inclosure, and 
that he becomes a wrong-doer if any of them escape or 
stray off upon the lands of another person although un- 
inclosed, is said to be derived from the common law of 
England and to be in foree in this state os 

Admitting the rule of the common law of England 
in relation to cattle and other live stock running at large to 
be such as stated, the question arises whether it is appli- 
cable to the condition and circumstances of the people of 
this state,and in accordance with their habits under- 
standings and necessities. If this be the law in Ohio now 
it has been since the first settlement of the State and 
every person who has allowed stock to run at large and go 


upon the uninclosed grounds of others has been a wrong 
doer, and liable to an action for damages by every person 
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on whose lands his creatures may have wandered. 

What has been the actual situation of affairs, and 
‘the habits, understandings and necessities of the people 
of this State from its first settlement up to the present 
period in this respect? Cattle, hogs, and other kinds of live 
stock not known to be breachy and unruly or dangereus, 
have been alluwed at all times and in all parts of the State 
to run at large and graze on the range of uncultivated and 
uninclosed lands. ees 

The common understanding upon which the people 
of this State have acted since its first settlement has been 
that the owner of land was obliged to inclose it with a 
view to its cultivation; that without a lawful‘ fence he 
could not as a general thing. maintain an action for a 
tresspass thereon by the cattle of his neighbor running 
at large; and that to leave uncultivated lands uninclosed 
was an implied license to cattle and stock at large to tra- 
verse and graze upon them. ot only, thirefore, was this 
alleged rule of the common law inapplicable to the circum- 
stances and condition of the people of this State, but in- 
consistent with the habits, the interests, necessities, and 
understanding of the people.” 

That this alleged rule of the common law is inap- 
plicable to the circumstances and conditions of the 
people of Utah Territory and inconsistent with their 
habits, interests and necessities, is impliedly recognized 
by the statute of this Territory before referred to, be- 
cause by providing for the impounding of tresspassing 
animals on inclosed, and in certain cases on uninclosed 
cultivated lands, the legislature by necessary implication 


recognized the lawfulness of the custom under which 
animals have been permitted to graze generally, upon 
uniuclosed and uncultivated lands. Moreover it is pro- 


* 


vided by statute in this territory, that, All fence four 
and a half feet high, in good repair, consisting of rails, 
poles, boards, stone or other suitable material, and all 
fence of any description whatever which shall, in the 
judgment of two or more fence viewers be equal thereto 
shall be deemed a lawful fence, and all animals break- 
ing over or through such lawful fence, shall be held 
liable in damages.” f 
Sec. 2234 Compiled Laws of Utah of 1888. 

Now if the owners of trespassing animals are liable 
in damages whether the injured party’s lands are in- 
closed or not. to what purpose is this provision defining 
a lawful fence, and making the breaking thereof by 
tresspassing animals the ground for holding the owners 
of such animals liable in damages. This legislation is 
wholly inconsistent with the doctrine that it is unlawful 
for the owner of animals to allow them to run at large 
and that he is liable in damages in case they shall go 
upon the uninclosed grounds of another; and certainly 
if these several defendants in this case be not responsi- 
ble in damages, for the assumed tresspasses of their 
sheep, then the appellants can not maintain this action. 

As was said by the Ohio Court in the case just cited, 
so we may say in this case that this doctrine of the com- 
mon law may be suitable to an old and highly cultivated 
country, where all the lands except the public highways 
and commons are under inclosure, but it has no suitable 
and proper application in Utah. 

In the case of Seeley vs Peters 5, Gilman 130 the 
Supreme Court of Illinois held upon great consideration, 
the rule invoked by appellants in this case, to be inap- 
plicable to the condition and circumstances of the people 
of Illinois, where they were similarly situated as in 
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Utah Territory. And to the same effect is the case of 
Stadwell vs. Ritch 14 Conn, 293. 
„ On this feature of the case then, it seems clear that 
the appellants have no case; in other words that it is 
not true, in respect of the subject matter of this law- 
suit, that “the law bounds every man’s property, and is 
his fence” in the sense for which appellants contend in 
this case. 
On this point we cite 
Laws of the Territory of Utah, 1886, Page 8. 
Chapter 8. 
Kerwhacker vs C. C. & C. R. R. Co. 
3 Ohio St., 172. 
Seely vs Peters 5 Gilman (III) 130. 
Stadwell vs Ritch 14 Conn 293. 
Town of Beaufort vs Danner 
1 Strob 175. 
Fripp vs Hasell 


1 Strob 173. 
ee. 2234 Com. Laws of Utah 1888. 
ee Cee. 


„r 8 CA 75 
An Aalanlos of these cases, and a consideration 


of the principles on which they were decided, will as 
we confidently expect, result in a judgment by this Court, 
that the judgment of the Supreme Court of Utah in 
this case, is fully supported by reason and principle as 
well as by authority. 3 

Counsel ſor the appellants seem to rely greatly on 
the case of Woodruff vs Bloomfield, Gravel Mining Com- 
pany and others,reported in 9th Bawyer’s Reports,which 
in California is commonly known as the “Mining Debris 
Case” 9th Sawyer 441, 18 Fed Rep 753. 
We respectfully submit that that case does not seem 


= 


to us, to be applicable to this case in any single feature, 
The case as stated by the learned judge who wrote 
the leading opinion was a bill in equity to restrain the 
defendants, who were engaged in hydraulic or placer 
mining on the western slope of the Sierra Nevada 
Mountains, from discharging their mining debris and 
detritus into the affluents of Yuba river and into that 
river itself, whence it was carried down bythe current in- 
to Feather and Sacramento rivers, filling up their chan- 
nels and injuring their navigation; and some times by 
overflowing and covering the neighboring lands with de- 
bris, injuring and threatening to injure and destroy the 
lands and property of complainant and other property 
owners, situate on and adjacent to the banks of those 
water courses. 

The complaint alleged also that the acts of the de- 
fendants constituted a public nuisance in that the vast 
quantities of detritus which defendants were washing 
into the Feather and Sacramento Rivers had so filled 
the channels of the latter streams as to greatly impair 
and to some extent destroy their navigability, and were 
within the definition of a public nuisance as it is de- 
fined by Section 3479 of the Civil Code of California, 
which reads that “Anything which is an obstruction to 
the free use of property so as to interfere with the com- 
fortable enjoyment of life or property, or unlawfully ob- 
structs the free passage or use in the customary manner 
of any navigable lake or river bay, stream, canal or 
basin, or any public park, square, street, or highway is 
a nuisance. 

The complainant alleged further that this public 


nuisance was specially injurious to himself. 
In answer tothecomplaint the defendants claimed 
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a right by prescription, a right by notorious adverse pos- 
session, a right under the customs of miners which was 
etaimed to have been recognized by the legislation of 
California and of Congress. 

All these positions were held to be untenable, and 
the case is, when reduced to its last analysis an applica- 
tion of thedoctrine or maxim of Sie utere tuo ut alienun 
non locdas. 7 

Clearly the maintenance of either a public or private 
nuisance is er vd term/né a violation of that maxim of the 
law. But that is not this case. 

The respondents do not claim any implied license to 
graze on lands of the United States, growing out of any 
legislation on the subject, nor any imprescriptible right 
to graze on any of the lands described in the complaint 
growing out of any acquiescence ofappellants in respect 
of the subject, but as before said they claim an equal 
right with appellants and the people generally to pasture 
commonable cattle on uncultivated uninclosed lands in 
Utah Territory. 

The Court in the Mining Debris Case held that the 
acts of defendants constituted a public and private nuis- 
ance atcommon law, and that Equity would afford com- 
plainants relief independently of any statute of the 
State on the subject. 

If the respondents should go upon the lands described 
in the complaint orany where within the tract of 36 by 
40 miles mentioned therein and should maintain a nuis- 
ance injurious to appellants or to any one else equity 
would afford relief; but certainly the pasturing of cattle 
on lands which confessedly are useful for no other pur- 
pose, isnot a public or private nuisance,therefore appell- 
ants do not bring themselves within the reason or prin- 
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ciple of the Mining Debris Case. 

That one commits a nuisance by pasturing sheep on 
wild uncultivated lands, is a new doctrine indeed. It is 
said in the bill that sheep are offensive to horned cattle 
but it does not appear whether the horned cattle are of- 
fensive to the sheep. 

Upon the whole case then, we respectfully submit 
to this Court, that the bill of complainants does not state 
a case which entitles them to any relief, and therefore 
the judgment of the Supreme Court of Utah ought to be 


affirmed. 


Respectfully Submitted, 


Juks N. KIMpBatt, 
„ a Attorney for Plaintiff. 
Odpkx HILxs, 
Of Counsel. 
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SAMUEL D. DAVIS vs. H. d. BEASON, SHERIFF, 4c. 1 


a In the District Court of the Third Judicial District, Territory 
of Idaho, County of Oneida. 


In the Matter of the Application of Saul. D. Davis for a Writ 
of Habeas Corpus. 


To the said court: 

Theypetition of Samuel D. Davis respectfully show 

That said petitioner is imprisoned and restrained of his liberty 
by H. G. Beason, sheriff of the county of Oneida, in the Territory 
of Idaho, at the town of Malad, in said county ; that said imprison- 
ment is under and by virtue of the indictment, plea to said indict- 
ment, verdict of conviction, judgment, and warrant issued thereon, 
hereto annexed, marked, respectively, Exhibits “ A,“ B,” “C,” “ D,“ 
and“ E,“ and made a part hereof, being the record of the proceed- 
ings of this court in the case of the Territory of Idaho against said 
petitioner, impleaded with the other defendants named in said in-. 
dictment. 

That said imprisonment and restraint are illegal, and that 
2 such illegality consists in this: . 

1. The facts in said indictment and record do not consti- 
tute a public offense, and the said acts charged therein are and were 
not criminal or punishable under any statute or law of said Ter- 
ritory. 

2. ‘So much of the statutes of said Territory which provides that 
no person is entitled to register or vote at any election who is “a 
member of anv order, organization, or association which teaches, 
advises, counsels, or encourages its members, devotees, or any 
other person to commit the crime of bigamy or polygamy or 
any other crime defined by law as a duty arising or resulting from 
membership in such order, organization, or association, or which 
practices bigamy or polygamy or plural or celestial marriage as a 
doctrinal rite of such organization” is a law respecting an estab- 
lishment of religion,” in violation of the first amendment of the 
Constitution and void. 

Wherefore said petitioner prays the issuance of the writ of habeas 


corpus to the end that he may be discha from imprisonment. 
sg ; * S. D. DAVIS. 


3 TERRITORY OF IDAHO, \ as : 
County of Oneida, : 


Samuel D. Davis, being first duly sworn, on his oath says I am 
one of the parties to the foregoing petition ; have heard the same 
read and know the contents thereof, and that the same is true of 


my own knowledge. 
SAMUEL D. DAVIS. 
Subscribed and sworn to before me this 12th day of September, 


1889. 
A. L. RICHARDSON, Clerk. 
1—1261 
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4 =e ] In the district court in and for Oneida county, 

I. T. In the matter of the application of Samuel D. Davis 
for a writ of habeas corpus. Petition. Filed Sept. 12, 1889. A. L. 
Richardson, clerk. 


5 Exnisit “A.” 
Indictment. 


THE TERRITORY OF IDAHO ) 


v8. 

D. L. Evans, Jenkins Jones, Jas. H. Cutvers, BENJAMIN WII 
liams, William T. Griffiths, Johv G. Evans, William T. Evans, 
Thomas W. Thomas, J. R. Thomas, Thomas Edward Thomas, 
George Thomas, Hugh W. Thomas, William Lusk, John W. 
Lusk, Jr., Nephi Lewis, David Reynolds, John C. Jensen, 
John E. Owens, William E. Jones, David E. Jones, Brigham E. 
Jones, C. Moss, Hyrum Ashton, Samuel D. Williams, T. J. 
Howell, David Jenkins, W. P. Camp, William Morse, William 
E. Hawkins, H. S. Powell, — D. Davis, John Jenkins, 
John E. Price, William L. Jones, Jeremiah Jones, George Wil- 
liams, John E. Price, Sr., Evan Jenkins, Thomas R. Roberts, 
August Bingham, Edward Taylor, D. L. Hoopes, A. Camp- 
bell, Luman Taylor, Melvin Henderson, Nathan Smith, John 
Sant, John G. Sant, E. H. Hooker, Henry Dixon, Jensen 
Mickelsen, Nephi M. Perkins, Andrew Nelson, M. M. M. Mar- 
tin, and C. A. Norton. j 


6 In the District Court of the Third Judicial District of the 
Territory of Idaho, in the County of Oneida. April Term, 
A. D. eighteen hundred and eighty-nine. 


The said D. L. Evans, Jenkin Jones, Jas. H. Chivers, Benjamin 
Williams, William T. Griffiths, John G. Evans, William T. Evans, 
Thomas W. Thomas, J. R. Thomas, Thomas Edward Thomas, George 
Thomas, Hugh W. Thomas, William Lusk, John W. Lusk, Jr., Nephi 
Lewis, David Reynolds, John C. Jensen, John E. Owens, William E. 
Jones, David E. Jones, Brigham E. Jones, C. Moss, Hyrum Ashton, 
Samuel D. Williams, T. J. Howell, David Jenkins, William T. Camp, 
William Morse, William E. Hawkins, H. S. Powell, Samuel D. Davis, 
John Jenkins, John E. Price, Wiliiam L. Jones, Jeremiah Jones, 
George Williams, John E. Price, Sr., Evan Jenkins, Thomas R. Rob- 
erts, August Bingham, Edward Taylor, D. L. Hoopes, A. Campbell, 
Luman Taylor, Melvin Henderson, Natahan Smith, John Sant, John 
G. Sant, E. H. Hooker, Henry Dixon, Jensen Mickelson, Nephi W. 
Perkins, Andrew Nelson, M. M. M. Martin, and C. A. Norton are 
accused by the grand jury of the said county of Oneida by this 
indictment of the crime of conspiracy, committed as follows: 

The said D. L. Evans, Jenkin Jones, Jas. H. Chivers, Benjamin 
Williams, William T. Griffiths, John G. Evans, William T. Evans, 
Thomas W. Thomas, J. R. Thomas, Thomas Edward Thomas, George 
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Thomas, Hugh W. Thomas, William A. Lusk, John W. Lusk, Jr., 
Nephi Lewis, David — John C. Jensen, John E. Ownes, Wil- 
liam E. Jones, David E. Jones, Brigham E. Jones, C. Moss, Hyrum 
Ashton, Samuel D. Williams, T. J. Howell, David Jenkins, 
7 William T. Camp, William Morse, William E. Hawkins, H. S. 
Powell, Samuel D. Davis, John Jenkins, John E. Price, Wil- 
liam L. Jones, Jeremiah Jones, George Williams, John E. Price, Sr., 
Evan, Jenkins, Thomas R. Roberts, August Bingham, Edward 
Taylor, D. L. Hoopes, A. Campbell, Luman Taylor, Melvin Hender- 
son, Nathan Smith, John Sant, John G. Sant, E. H. Hooker, Henr 
Dixon, Jensen Mickelsen, Nephi W. Perkins, Andrew Nelson, M. M. 
M. Martin, and C. A. Norton and divers other persons whose names 
are to the grand jurors unknown, on the 27 day of October, A. D. 
eighteen hundred and eighty-eight, at the county of Oneida, in the 
Territory of Idaho, did unlawfully, wickedly, maliciously, and cor- 
ruptly conspire, combine, confederate, and agree together, unlaw- 
fully, to commit acts for the perversion and obstruction of the due 
administration of the laws of Idaho Territory, which acts they then 
and there so conspired to commit were that they each and all should 
then and there unlawfully and wilfully procure themselves, each and 
all and each other, unlawfully to be admitted to registration as elec- 
tors of said Oneida county for the general election then next to ensue 
in said Oneida county and Idaho Territory, when they each and all 
were not entitled to be admitted to such registration under the laws 
of Idaho Territory; and they and each of them did thereafterwards, 
to wit, on the 27 day of October, A. D. 1888, in pursuance of and 
according to said conspiracy, combination, confederacy, and agree- 
ment together as aforesaid, unlawfully and wilfully cause and pro- 
cure themselves, each and all and each other, unlawfully to 
8 be admitted to registration as electors of said county for said 
election by then and there each personally —— beſore 
the respective registrars of the election precincts of said county in 
which they, namely, the said persons so conspiring, respectively re- 
sided, and then and there taking and causing to be duly adminis- 
tered to them by the said registrars, respectively, the elector oath 
prescribed by the statute of said Territory in such case made and 
provided (the said registrars being then and there each duly author- 
ized to administer said oath), in substance as follows: 

I do swear (or affirm) that Iam a male citizen of the United States 
of the age of twenty-one (21) vears (or will be on the 6 day of Novem- 
ber, 1888) ; that I have (or will have) actually resided in this Terri- 
tory four months and in this county for thirty days next — 
the day of the next ensuing election; that I have never u con- 
victed of treason, felony, or bribery ; that I am not registered or en- 
titled to vote at any other pluce in this Territory, and I do further 
swear that I am nota bigamist or polygamist; that I am nota 
member of any order, organization, or association which teaches, 
advises, counsels, or encourages its members, devotees, or any other 
person to commit the crime of bigamy or polygamy or any other 
crime defined by law as a duty arising or resulting from member- 
ship in such order, organization, or association, or which practices 
bigamy, polygamy, or plural or celestial marriage as a doctrinal 
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rite of such organization; that I do not and will not, publicly or 

privately, or in any manner whatever, teach, advise, counsel, 
9 or encourage any person to commit the crime of bigamy or 

polygamy or any other crime defined by law, either as a re- 
ligious duty or otherwise; that I do regard the Constitution of the 
United States and the laws thereof and the laws of this Territory, as 
interpreted by the courts, as the supreme laws of the land, the teach- 
ings of any order, organization, or association to the contrary not- 
withstanding, so help me God.” 

When in truth and in fact they and each of them were then and 
there members of an order, organization, and association, namely, 
the Church of Jesus Christ of Latter-Day Saints, then and there 
otherwise and commonly known as the Mormon Church, which, as 
each and all of them then and there well knew, taught, advised, 
counselled,and encouraged its members and devotees to commit the 
crimes of bigamy and polygamy as duties arising and — 
from membership in said order, organization, and association, an 
which said order, organization, and association, as they each and all 
then and there well knew, practiced bigamy and polygamy and 
plural and celestial marriage as doctrinal rites of said organization, 
and in pursuance of and according to said conspiracy, combination, 
confederacy, and agreement together as aforesaid in taking said 
oath the said D. L. Evans, Jenkin Jones, Jas. H. Chivers, Benjamin 
Williams, William T. Griffiths, John G. Evans, William T. Evans, 
Thomas W. Thomas, J. R. Thomas, Thomas Edward Thomas, 
George Thomas, Hugh W. Thomas, William Lusk, John W. Lusk, 
Jr., Nephi Lewis, David Reynolds, John C. Jensen, John E. 
Owens, William E. Jones, David E. Jones, and Brigham E. 

Jones then and there went before L. M. Earl, registrar of 
10 Malad precinct, the same being then and there an election 

precinct of said county, and then and there, at said precinct, 
took and had administered to them, respectively, tlie oath aforesaid ; 
and C. Moss, Hyrum Ashton, Samuel D. Williams, T. J. Howell, 
David Jenkins, William P. Camp, William Morse, William E. Haw- 
kins, H.S. Powell, Samuel D. Davis, John Jenkins, John E. Price, 
William L. Jones, Jeremiah Jones, George Williams, John E. Price, 
Sr., Evan Jenkins, Thomas R. Roberts then and there went before 
William L. John, registrar of Samaria precinct, the same being then 
and there an election precinct of said county, and then and there, 
at said precinct, took and had administered to them, respectively, 
the oath aforesaid ; and the said August Bingham, Edward Taylor, 
D. L. Hoopes, A. Campbell, Luman Taylor, Melvin Henderson, 
Nathan Smith, John Sant, John G. Sant, E. H. Hooker, Henry Dixon, 
John Mickelsen, Nephi W. Perkins, Andrew Nelson, M. M. M. Martin, 
and C. A. Norton then and there went before David Lapray, registrar of 
Dayton precinct, the same being then and there an election precinct 
of said county, and then and there, at said precinct, took and had 
administered to them, respectively, the oath aforesaid. 

WILLIAM BRADBURY, 
Foreman of the Grand Jury. 
D. W. STANDROD, 
District Attorney. 
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11 Names of Witnesses Examined Before the said Grand Jury on 
Finding the Foregoing Indictment. 


L. M. Earl, David Lapray, William L. John, George Stuart, Jonah 
Evans, John Clark, John Lewis, F. E. Jones, Edmund T. Richards, 
C. R. Thomas, Samuel Thorpe, David Morgan. ee 


Endorsed: Indictment for conspiracy. The Territory of Idaho 
vs. D. L. Evans eal. A true bill. William Bradbury, foreman of 
the grand jury. Presented by the foreman of the grand jury, in the 
presence of the grand duns. in open distriet court of the county of 
Oneida, Territory of Idaho, and filed as a record of said court this 
8 day of April, A. D. 1889. A. L. Richardson, clerk. D. W.Standrod, 
district attorney. 


12 Exuisit B. 


In the District Court of the Third Judicial District of Idaho Terri- 
tory in and for Oneida County. September Term, 1889. 


Hon. C. H. Berry, presiding judge. 


WEDNESDAY, Sept. 4th, 1889. 


TERRITORY OF IDAHO : 
— Crim. No. 21. 


D.L.Evaxsetal. { Conspiracy. 


On this day came the def’ts, D. L. Evans, Jenkin Jones, Wm. T. 
Evans, Thos. W. Thomas, John R. Thomas, Samuel D. Davis, David 
E. Jones, Geo. Thomas, James H. Shivers, Wm. T. Griffith, Nephi 
Lewis, and John Owens, by their attorney, J. L. Rawlins, Esqr., and 
thereupon the formal arraignment of said def’ts was waived and 
ordered that the said def’ts plead to said indictment on to-morrow, 
the 5th inst. ! 


13 SATURDAY, Sept. 7th, 1889. 


— OF 2 No. 21. 
D. L. Evans et al. Conspiracy. 


On this day the demurrer of the defendants, D. L. Evans, Jenkin 
Jones, Wm. T. Evans, Thomas W. Thomas, John R. Thomas, Sam- 
uel D. Davis. David E. Jones, Geo. Thomas, Jas. H. Chivers, Wm. 
T. Griffith, Nephi Lewis, & John Owens, to the indictment herein 
was by the respective counsel submitted to the court without argu- 
ment; upon consideration whereof the court ordered that said de- 
murrer be, and is hereby, overruled. * * * 

Thereupon the said defendants above named, by their counsel, J. 
L. Rawlins & J. N. Kimball, Esqrs., plead separately that he is not 
guilty of the offense charged in the indictment. 


— — — — NT eT 
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14 ExaHisirt “ C.“ 
District Court, Oneida County. 


TERRITORY OF IDAHO 
v8. Conspiracy. 
D. L. Evans et al. 


We, the jury in the above- entitled cause, find Samuel D. Davis 


guilty as charged in the indictment, but disagree on the others. 
J. M. MORGAN, Foreman. 


Exuisit D. 


In the District Court of the Third Judicial District of Territory of 
Idaho. September Term, A. D. 1889. 


Present: Hon. C. H. Berry, judge. 


TRE TERRITORY OF IDAHO 
against \ convite of Conspiracy. 
D. L. Evans et al. 


Now, on this 12th day of September, 1889, the district attorney, 
with the defendant, Samuel D. Davis, and his counsel, came into 
court. The defendant was duly informed by the court of the nature 
of the indictinent found against him for the crime of conspiracy, 
committed on the 27th day of October, 1888, of his arraignment, 
and plea of “ Not guilty as charged in said indictment,” of his trial 
and the verdict of the jury, on the 12th day of September, A. D. 
1889, “ Guilty as charged in the indictment.” The defendant was 
then asked by the court if he had any legal cause to show why 


judgment should not be pronounced against him, to which he re- 


plied that he had none; and no sufficient cause being shown or ap- 
pearing to the court: 

Now, therefore, the said defendant having been convicted of the 
crime of conspiracy, it is hereby considered and adjudged that the 
said defendant, Samuel D. Davis, do pay a fine of $500.00, and that 
in default of the payment of said fine that he be confined in the 
county jail of Oneida county for a term not exceeding two hundred 
and fifty days; and it is further ordered and adjudged that said de- 
fendaut be, and is hereby, remanded to the custody of the sheriff of 
Oneida county until this judgment is satisfied. : 


16 [Endorsed:] No.—. Judgment and commitment. In the 

district court, third judicial district, in and for Bingham 
county. The People, ete., vz.———. —— —, district judge. 
——, district clerk. 


SAMUEL D. DAVIS VS. H. G. BEASON, SHERIFF, &C. 


17 Order for Writ. 


In the District Court of the Third Judicial District of Idaho Terri- 
tory in and for Oneida County. September Term, 1889. 


Hon. C. H. Berry, presiding judge. 
TnunspAx, Sept. 12th, 1889. 


In the Matter of the Application of Samuet D. Davis for a Writ of 
Habeas Corpus. 


This day came on to be heard the petition of Samuel D. Davis for 
a writ of habeas corpus, and thereupon the court, after hearing said 
petition, orders that said writ issue in accordance with the prayer of 
—— tition, and that it be made returnable at 3 o’clock p. m. of 
this day. 


18 Writ of Habeas Corpus. 


In the District Court of the Third Judicial District of the Territory 
of Idaho in and for the County of Oneida. 


The People of the United States in the Territory of Idaho to H. G. 
Beason, sheriff of Oneida county, Greeting : 


We command you that you have the body of Samuel D. Davis by 
you imprisoned and detained, as it is said, together with the time 
and cause of such imprisonment and detention, by whatsoever name 
said Samuel D. Davis shall be called or charged, before this district 
court of the third judicial district of the Territory of Idaho, at the 
court-room of the district court of said district in and for the count 
of Oneida, on the 12th day of September, A. D. 1889, at three o’cloc 
in the afternoon of that day, to do and receive what shall then and 
there be considered concerning the said Samuel D. Davis. 

And have you then and there this writ. 

Witness Hon. C. H. Berry, judge of the said district 

DLsxAL.] court, at the court-room thereof, in the county of Oneida, 
this 12th day of September, A. D. 1889. 

Attest my hand and the seal of said court the day and year last 


above written. 
A. L. RICHARDSON, Clerk, 
By —— —, Deputy Clerk. 


19 [Endorsed :] District court, 3d judicial district, county of 

Oneida. In the matter of the application of Samuel D. Davis 
for a writ of habeas corpus. Writ of habeas corpus. Filed ——, 18-. 
— —, deputy clerk. 


8 SAMUEL D. DAVIS VS. H. d. BEASON, SHERIFF, &C. 


20 In the District Court, 3d Judicial District of Idaho, in and 
for Oneida County. 


In the Matter of the Application of Sanuk D. Davis for a Writ of 
Habeas Corpus. | 


Now comes H. G. Beason, sheriff of Oneida county, Idaho Terri- 
tory, and for answer and return of the writ of habeas corpus issued 
out of the district court of the 3d judicial district of Idaho in and 
for Oneida county alleges that the said Samuel D. Davis is in his 
custody, and is held by him by virtue of a writ of commitément 
issued out of the district court of the third judicial district of Idaho 
in and for Oneida county, dated September 12th, 1889, a true copy 
of which is hereunto attached, and by virtue of the record in the 
ease of the Territory of Idabo against D. L. Evans, copies of which, 
marked Exhibits “A,” B, “C,” PD,“ and E,“ are attached to the 
application of the said Samuel D. Davis herein and made a part of 

this return; and the said H. G. Beason does now deliver the 
21 body and body of the said Samuel D. Davis into this court. 
H. G. BEASON, 
Sheriff of Oneida County, Idaho 7). 


[Endorsed :] In the district court, 3d judicial district of Idaho in 
and for Oneida county. In the matter of Samuel D. Davis for writ 
of habeas corpus. Return of writ of habeas corpus. Filed Sept. 12, 
1889. A. L. Richardson, clerk. 


22 ln the District Court of the Third Judicial District, Territory 
of Idaho, County of Oneida. 


In the Matter of the Application of Samugt (Answer and Exception 
D. Davis for a Writ of Habeas Corpus. N to the Return. 


Comes now the petitioner in the above- entitled matter, Samuel D. 
Davis, and admits the facts stated in the return of H. G. Beason, 
sheriff of Oneida county, Idaho Territory, to the writ of habeas 
issued herein, but excepts to the sufficiency of said facts in this, that 
said facts are not sufficient in law to justify his detention in custody 
by said H. G. Beason, sheriff as aforesaid, and prays that said re- 
turn be quashed, and that he be discharged. 

SAMUEL D. DAVIS, 
By JAS. N. KIMBALL & 
J. L. RAWLINS, 


His Attorneys. 
23 [Endorsed :] In the district court, third judicial district, in 
and for Oneida county. In the matter of Samuel D. Davis 


for a writ of habeas corpus. Answer and exception tothe return. Filed 
Sept. 12, 1889. A. L. Richardson, clerk. J. L. Rawlins and J. N. 
Kimball, att’ys for applicant. 
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SAMUEL D. DAVIS vs. H. G. BEASON, SHERIFF, 4c. 


24 Judgment Refusing Discharge. 


In the District Court of the Third Judicial District of Idaho Terri- 
tory in and for Oneida County. September Term, 1889. 


Hon. C. H. Berry, presiding judge. 


Tuurspay, Sept. 12th, 1889. 
In the Matter of the Application of Sauukl. D. Davis for a writ of 
Habeas Corpus. 


On the production before this court of the body of Samuel D. 
Davis upon a writ of habeas corpus duly issued out of this court for 
the production of the body of said Samuel D. Davis, the same hav- 
ing come on for hearing on the petition, return, answer, and excep- 
tions to the return, and it being made to appear that the said Samuel 
D. Davis is held in custody by the sheriff of Oneida county for the 

reasons stated in the application for said writ, and it appear- 
25 ing to this court that said facts do not show sufficient cause 

for the discharge of said Samuel D. Davis from said custody, 
it is ordered that said defendant be, and he is hereby, remanded to 
custody of said sheriff of Oneida county, Territory of Idaho. 


26 Order Allowing Appeal & Fixing Bond. 


In the District Court of the Third Judicial District of Idaho Terri- 
tory in and for Oneida County. September Term, 1889. 


Hon. C. H. Berry, presiding judge. 
— THuRsDAY, Sept. 12th, 1889. 
In the Matter of the Application of Samuet D. Davis for a Writ of 
Habeas Corpus. 


On motion of J. L. Rawlins & J. N. Kimball, Esqrs., on behalf 
of petitioner, to be allowed an appeal to the Supreme Court of the 
United States from the judgment made herein this day for an order 
fixing the amount of the undertaking upon such appeal, it is or- 
dered that the 7 be allowed an appeal herein to the Supreme 

Court of the United States, and that such appeal be allowed 
upon an undertaking in the sum of one thousand dollars 
being filed and approved. 


28 Know all men by these presents that we, David L. Evans 
and Jenkin Jones, of Malad, county of Oneida and Territory 
of Idaho, are held and firmly bound unto H. G. Beason, sheriff of 
the said Oneida county, in the full and just sum of one thousand 
dollars, to be paid to the said H. G. Beason, his attorney, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 
Sealed with our seals and dated this 12th day of September, A. D. 
1889. 
2—1261 


10 SAMUEL D. DAVIS vs. H. G. BEASON, SHERIFF, &C. 


Whereas at a term of the district court of the third judicial dis- 
trict, Territory of Idaho, in a suit depending in said court between 
Samuel D. Davis and H. G. Beason, sheriff of the county of Oneida, 
in said Territory, upon an application for a writ of habeas corpus, 
judgment was rendered against said Samuel D. Davis, and the said 

party last above named having, in open court at said term, 
29 obtained the allowance of an appeal from said judgment of 
said district court to the Supreme Court of the United States: 

Now, the condition of the above obligation is such that if the said 
appellant shall prosecute his said appeal to effect and answer all 
damages and costs if he fail to make his said plea good, then the 
above obligation to be void; else to remain in full force and virtue. 

DAVID L. EVANS. [SEAL 
JENKIN JONES. SEAL. 


C. H. BERRY, 
Judge Dist. Court. 


30 [Endorsed :] In the matter of the application of Samuel D. 


Approved Sept. 12, 1889. 


Davis for a writ of habeas corpus. Bond upon appeal. Filed 


Sept. 12,1889. A. L. Richardson, clerk. 


31 TERRITORY OF — * 
County of Oneida, ö 


I, A. L. Richardson, clerk of the district court of the third judicial 
district in and for Oneida county, do hereby certify that the forego- 
ing is a full, true, and correct copy of the original petition of Samuel 
D. Davis for a writ of habeas corpus, with the Exhibits A, B, C, D; 
also order for writ, writ of habeas corpus & return, answer & ex- 
ceptions to return to writ, judgment refusing discharge, order allow- 
ing appeal to the Supreme Court of the United States and fixing 
amount of undertaking on appeal, & bond on appeal approved by 
this court, as the same appears of record and on file in my office in 

said county. 

Seal U. S. District Court, Witness my hand and the seal of said 
Third Judicial District, court, affixed at Malad, Oneida Co., Idaho, 
Idaho Territory. this 12th dey of September, 1889. 

A. L. RICHARDSON, Clerk. 


_Endorsed on cover: Idaho Territory district court, 3d judicial 
district. No. 1261. Samuel D. Davis, appellant, vs. H. G. n, 
— 1 of Oneida county, Idaho Territory. Filed September 30, 
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IN THE 


Supreme Court of the Anited States. 


SaMvEL D. Davis, Appellant, 
v8. 
H. G. Beason, SHERIFF OF ONEIDA Country; | 
Ipano TERRTrORv. Appellee. ) 


No. 1261. 


* 
— 


Appeal from the Third Judicial Distriet of the 
Territory of Idaho. 


— A — — 


Now comes the above-named appellant, Samuel D. 
Davis, pursuant to Rule 26 of this court, in such case 
provided, and moves the court to advance the above- 
named case, No. 1261, and to set the same for hearing at 
as early a day as may be consistent with the pleasure 
and convenience of the court; and, for grounds of said 
motion, the said appellant assigns the following: 


First. That this appellant is imprisoned in the jail of 
the county of Oneida, in the Territory of Idaho, under 
and pursuant to the judgment and order of the District 
Court of the Third Judicial District of Idaho Territory, 
in and for said county, pronounced at the September 
Term, 1889. (R., 9.) 


Second. That the pretended offence with which this 
appellant was charged in the indictment, (R., 2-4, inclu- 
sive,) and of which appellant was convicted, and for 
which he was sentenced, in the judgment aforesaid, (R., 
9,) is not an offence under any valid law of the Territory 
of Idaho, or of the United States, nor do the acts and 
facts charged in such indictment constitute any crime 


2 


whatever of which said court had or could take 
jurisdiction. . 


Third. That so much of the statutes of said Territory 
as provide, in substance, that no person is entitled to 
register or vote at any election, who is “a member of any 
order, organization, or association, which teaches, advises, 
councils, or encourages its members, devotees, or any 
other person, to commit the crimes of bigamy or poly- 
gamy, or any other crime defined by any law as a duty 
arising or resulting from membership in such order, 
organization or association, or which practices bigamy 
or polygamy, or plural or celestial marriage, as a doc- 
trinal rite of such organization,” is a “law respecting an 
establishment of religion,” and is in violation of the First 
Amendment of the Constitution of the United States, 
and is void. 


Fourth. That the test oath, set forth in said indict- 
ment, (Rec., 3-4, folios 8 and 9,) as prescribed and re- 
quired to be taken, by the alleged statute of said Terri- 
tory, as a condition precedent to, or qualification for 
registration and voting, under the laws of said Territory, 
is in contravention of the provisions of the Constitution 
of the United States, and of the Amendments to such 
Constitution, and is void. 


Fifth. That the act or matter with which appellant 
was charged in said indictment, and of. which he was 
convicted, and for which he is now imprisoned, is not 
that he was guilty of bigamy or of polygamy, or of plu- 
rality of marriage, or that he taught or inculcated such 
practices, or even that he personally believed in these 
practices, or either of them, or that he conspired with 
others to commit either of these offences, or to inculcate 
such practices; but, on the contrary, the only alleged 
offence of which appellant was charged and convicted, 
was and is that he was a member of the church of Jesus 
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Christ of Latter Day Saints, known as the Mormon 
Church, which inculcated said practices; which member- 
ship, it is alleged, disqualified appellant for registration 

as an elector, and that, notwithstanding such disqualifi- 
cation, appellant conspired to register as an elector, and 
did procure registration. 

And appellant says that said imprisonment of appel- 
lant, is, therefore, one inflicted upon appellant for the 
mere fact of his membership in a particular church, and 

| for his (appellant’s) religious opinions and associations, 
and is, therefore, in contravention of the provisions of the 
Constitution of the United States. 
F. 8. RicHarps, 
SAMUEL SHELLABARGER, 
JEREMIAH M. WILson, 
Counsel for Appellant. 


The following stipulation was made in the court below 
by the counsel for the Sheriff of Oneida county, Idaho, 
which is placed on file with the clerk of the court: 


Supreme Court of the United States. 
October Term 1889. 


In re SamvuEv D. Davis, Appellant, 

‘ ‘ — . — No. 1261. 
H. G. Beason, SHERIFF, ONEIDA 

County, Ipano, Respondent. 


Appeal from judgment of Third District Court of Idaho, 
refusing Writ of Habeas Corpus. 


The respondent herein, H. G. Beason, sheriff of Oneida 
county, hereby assents to appellant’s motion to have this 
cause advanced on the docket of the Supreme Court of 
| the United States, and set for hearing at an early date. 

(Signed) H. W. Situ, 
Attorney and Counsel for Respondent. 


q 


ve 
No. 1261. 45 


42 ad 


Supreme Court of the United States. 
: 


eee 


SAMUEL D. DAVIS. Appellant. 
VS. 


H. G. BEASON, Sheriff of Oneida County 
Idaho, Respondent. 


2 — --@@o. 


F. 8S. RICHARDS, 


SAMUEL SHELLABARGER, and 
JEREMIAH M. WILSON, 
Counsel for Appellant. 
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SAMUEL D. DAVIS, 


H. G. BEASON, 


Sheriff of Oneida County, Idaho Territory. x 


BRIEF FOR APPELLANT. 


| FRANKLIN S. RICHARDS, , 
8 a | JEREMIAH M. WILSON, ; 
5 ae SAMUEL SHELLABARGER, a 


For Appellant. 
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Supreme Court of the United States. 


Ooroser Tun, 1889. 
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SAMUEL D. DAVIS, Arruiaxt, =| | 

1 | No 1261. 

H. G. BEASON, Suzatrr or Ox County, | | 
Ipano Territory. 
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BRIEF FOR APPELLANT. 


— 
—t 


This is an appeal from a final order and judgment of the 
District Court of the Third Judicial District of Idaho Terri- 
tory, upon a writ of habeas corpus duly issued out of said 
court for the production of the body of the petitioner, 
Samuel D. Davis, by which said order the said petitioner 
was remanded to the custody of said sheriff of Oneida 
county, Idaho Territory, and is still held in custody by him. 
The petitioner, by his petition and exhibits thereto annexed, 
(Record, pages 1 to 9), prayed to be discharged from custody 
on the judgment and sentence rendered and imposed by the 
said District Court for the Third Judicial District of Idaho 
Territory on the 12th day of September, 1889. (Record, p. 


6). The petition for a writ of habeas corpus was presented 
on the 12th day of September, 1889, and the writ issued on 
the same day. The hearing thereon was had September 
12, 1889, and the order remanding the petitioner to the 
custody of the sheriff was made on the same day. (Record, 
pp. 6, 7, 8, and 9). An appeal to this Court was allowed by 
the District Court and perfected on the said 12th day of 
September, 1889. (Record, pp. 9 and 10). The appeal was 
taken pursuant to section 1909 of the Revised Statutes of 
the United States, which reads as follows: 


“Sec. 1909. Writs of error and appeals from the final 
decisions of the Supreme Court of either of the Territories 
of New Mexico, Utah, Colorado, Dakota, Arizona, Idaho, 
Montana, and Wyoming shall be allowed to the Supreme 
Court of the United States, in the same manner and under 
the same regulations as from the Circuit Courts of the United 
States, where the value of the property or the amount in 
controversy, to be ascertained by the oath of either party, or 
of other competent witnesses, exceeds one thousand dollars, 
except that a writ of error or appeal shall be allowed to 
the Supreme Court of the United States from the decisions 
of the Supreme Courts created by this Title, or of any judge 
thereof, or of the District courts created by this Title, or of 
any judge thereof, upon writs of habeus corpus, involving 
the question of personal freedom.” 


STATEMENT OF THE CASE. 


On the 12th day of September, A. D. 1889, the appellant, 
Samuel D. Davis, was convicted in the District Court of the 
Third Judicial District of the Territory of Idaho, on an in- 
dictment for conspiracy, found and presented in said court 
on the 8th day of April, A. D. 1889, which said indictment 
charged that the said Samuel D. Davis and sundry other 
persons therein named, and divers persons whose names were 
to the grand jury unknown, “on the 27th day of October, 


| 
| 
| 
| 


A. D. 1888, at the county of Oneida, in the Territory of 
Idaho, did unlawfully, wickedly, maliciously, and corruptly 
conspire, combine, confederate, und agree together, unlaw- 


V fully, to commit acts for the perversion and obstraction of 
the due administration of the laws of Idaho Territory, 


which acts they then and there so conspired to commit were 
that they each and all should then and there unlawfully and 
wilfully procure themselves, each and all and each other, 
unlawfully to be admitted to registration as electors of said 
Oneida county for the general election then next to ensue 
in said Oneida county, and Idaho Territory, when they each 
and all were not entitled to be admitted to such registration 
under the laws of Idaho Territory; and they and each of 
them did thereafterwards, to wit, on the 27th day of Octo- 
ber, A. D. 1888, in pursuance of and according to said con- 
spiracy, combination, confederacy, and agreement together 
as aforesaid, unlawfully and wilfully cause and procure them- 
selves, each anil all and each other, unlawfully to be admit- 
ted to registration as electors of said county for said election 
by then and there each personally appearing before the re- 
spective registrars of the election precincts of said county, 
in which they, namely, the said persons so conspiring, re- 
spectively resided, and then and there taking and causing 
to be duly administered to them by the said registrars, re- 
spectively, the elector oath prescribed by the statute of said 
Territory in such case made and provided (the said registrars 
being then and there each duly authorized to administer said 
oath), in substance as follows: 

I do swear (or affirm) that I am a male citizen of the 
United States of the age of twenty-one (21) years (or 
will be on the 6th day of November, 1888); that I have 
(or will have) actually resided in this Territory four months, 
and in this county for thirty days next preceding the day 
of the next ensuing election ; that I have never been con- 
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victed of treason, felony, or bribery; that I am not regis- 
tered or entitled to vote at any other place in this Territory, 
and I do further swear that I am not a bigamist or polyga- 
mist; that J am not a member of any order, organization, 
or association which teaches, advises, counsels, or encourages 
its members, devotees, or any other person to commit the 
crime of bigamy or polygamy or any other crime defined 
by law as a duty arising or resulting from membership in 


such order, organization, or association, or which practices . 


bigamy, polygamy, or plural or celestial marriageas a doc- 
trinal rite of said organization ; that I do not, and will not 


publicly or privately, or in any manner whatever, teach, ad- 


vise, counsel, or encourage any person to commit the crime 
of bigamy or polygamy or any other crime defined by law, 
either as a religious duty or otherwise; that I do regard 
the Constitution of the United States and the laws thereof, 
and the laws of this Territory, as interpreted by the courts, 
as the supreme laws of the land, the teachings of any order, 
organization, or association to the contrary notwithstanding, 
so help me God. 


When in truth and in fact they and each of them were | 


then and there members of an order, organization, and 
association, namely, the Church of Jesus Christ of Latter- 
Day Saints, then and there otherwise and commonly known 
as the Mormon Church, which, as each and all of them 
then and there well knew, taught, advised, counselled, and 
encouraged its members and devotees to commit the crimes 
of bigamy and polygamy as duties arising and resulting 
from membership in said order, organization, and associa- 
tion, and which said order, organization, and association, as 
they each and all then and there well knew, practiced big- 
amy and polygamy and plural and celestial marriage as doctri- 
nal rites of said organization; and that in pursuance of and 
according to said conspiracy, combination, confederacy, and 
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agreement togother as aforesaid, in taking the said oath, the 
said Samuol D. Davis and others appeared before certain 
registration offices named in the indictment and then and 


there took and had administered to them the oath afore- 


said. 

Upon said conviction by the District Court for the Third 
Judicial District of the Territory of Idaho, on the 12th 
day of September, 1889, the appellant was sentenced and 
adjudged to pay a fine of $500 and, in default of the pay- 
ment of said fine to be imprisoned in the county jail of the 
county of Oneida for a term not exceeding 250 days, and 
he was remanded to the custody of the sheriff of Oneida 
county until the judgment was satisfied. 

Ever since said last-named date the appellant has been 
and now is imprisoned in the jail of Oneida county in the 
Territory of Idaho, under and in pursuance of the afore- 
said judgment and order of the said District Court. 

On the 12th day of September, 1889, the appellant sued 
out a writ of habeas corpus from the said Third District 
Court, alleging that his imprisonment and restraint were 
illegal, and that said illegality consisted in that: 


“1. The facts in said indictment and record do not con- 
stitute a public offence, and the said acts charged therein 
are not and were not criminal or punishable under any 
statute or law of said Territory. 

42. So much of the statutes of said Territory which pro- 
vides that no person is entitled to register or vote at any 
election who is ‘a member of any order, organization, or 
association which teaches, advises, counsels, or encourages 
its members, devotees, or any other person to commit the 
crime of bigamy or polygamy or any other crime defined 
by law as a duty arising or resulting from membership in 
such order, organization, or association, or which practices 
bigamy or polygamy or plural or celestial marriage as a 
doctrinal rite of such organization’ is a ‘law respecting 


— 


— 
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an establishment of religion, in violation of the first 
amendment to the Constitution, and void.“ 


Upon the hearing on said petition and writ of habeas 


corpus the said District Court decided adversely to the ap- 
pellant’s right to be discharged and remanded him to the 
custody of the sheriff of Oneida county, Territory of Idaho, 
who now has him imprisoned under the aforesaid judgment. 

This prosecution arose and was instituted under the fol- 
lowing sections of the Revised Statutes of Idaho, 1887, viz: 


SRO. 501. No person under guardianship, non compose 
mentis, or insane, nor any person convicted of treason, fel- 
ony, or bribery in the Territory, or in any other State or 
Territory in the Union, unless restored to civil rights, nor 
any person who is a bigamist or polygamist, or who teaches, 
advises, counsels, or encourages any person or persons to be- 
come bigamists or polygamists or to commit any other crime 
defined by law, or to enter into what is known as plural or 
celestial marriage, or who is a member of any order, or- 
ganization, or association which teaches, advises, counsels, 
or encourages its members or devotees, or any other persons, 
to commit the crime of bigamy or polygamy, or any other 
crime defined by law, either as a rite or ceremony of auch 
order, organization, or association, or otherwise, is permitted 
to vote at any election, or to hold any position or office of 
honor, trust, or profit within this Territory.” 

“Suo. 504. The Registrar must, before he reg- 
isters any applicant, require him to take and subscribe the 
oath, to be known as the ‘elector oath,’ which is as fol- 
lows : 

“ do swear (or affirm) that Iam a male citizen of the 
United States of the age of twenty-one (21) years (or will 
be on the day of , 18—, naming date of 
next succeeding election). That I have (or will have) actu- 
ally resided in this Territory for four (4) months and in this 
county for thirty (30) days next preceding the day of the 
next ensuing election (in case of any election requiring dif- 
ferent time of residence so make it). That I have never 
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been convicted of treason, felony, or bribery; that I am not 
now registered or entitled to vote at any other place in this 
Territory ; and 1 do further swear that I am not a bigamist 


or polygamist ; that I am not a member of any order, or- 
Fanization, or association which teaches, adviees, counsels, 


or encourages its members, devotees, or any other person to 
commit the crime of bigamy or polygamy, or any other 
crime defined by law, as a duty arising or resulting from 
membership in such order, organization, or association, or 
which practices bigamy or polygamy or plural or celestial 
marriage as a doctrinal rite of such 9 am that 1 do 
not, and will not, publicly or privately, or in any manner 
whatever, teach, advise, connsel, or encourage any person 
to commit the crime of bigamy or polygamy, or any other 
crime defined by law, either as a religious duty or other- 
wise; that I do regard the Constitution of the United 
States and the laws thereof, and of this Territory, as inter- 
preted by the courts, as the supreme law of the land, the 
teachings of any order, organization, or association to the 
contrary notwithstanding (when made before a judge of 
election add ‘and I have not previously voted at this elec- 
tion), so help me God.” 


The Statute of Idaho in relation to conspiracy, under 
which this indictment was found, is as follows: 


“SRO. 6540. If two or more persons conspire : 

“1. To commit any crime ; 

2. Falsely and maliciously to indict another for any 
crime, or to procure another to be charged or arrested for 
any crime ; 

43. Falsely to move or maintain any suit, action, or pro- 
ceeding ; 

“4. To cheat and defraud any person of any property by 
any means which are in themselves criminal, or to obtain 
money or property by false pretences, or 

4 5. To commit any act injurious to the public health, to 
public morals, or for the perversion or obstruction of justice 
or the due administration of the laws ; they are punishable 
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by imprisonment in the county jail, not exceeding one year, 
or by fine not exceeding one thousand dollars, or both.” 


ASSIGNMENT OF ERRORS. 


1. The Court erred in refusing to discharge the appellant 
upon the writ of Aabeas corpus and in remanding him to 
the custody of the sheriff. 

2. The Court erred in holding that the facts stated in ap- 
pellant’s petition did not show sufficient cause for his dis- 
charge. | 

3. The Court erred in not holding that so much of the 
statute of Idaho Territory as provides that no person “ who is 
a member of any order, organization, or association which 
teaches, advises, counsels, or encourages its members or de- 
votees, or any other persons, to commit the crime of bigamy or 
polygamy, or any other crime defined by law, either as a rite 
or ceremony of such order, organization, or association, or 
otherwise, is permitted to vote at any election, or to -hold 
any position or office of honor, trust, or profit within this 
Territory,” and that no person is entitled to register at any 
election who is “a member of any order, organization, or 
association which teaches, advises, counsels, or encourages 
its members, devotees, or any other person to commit the 
crime of bigamy or polygamy, or any other crime defined 
by law, as a duty arising or resulting from membership in 
such order, organization, or association, or which practices 
bigamy or polygamy or plural or celestial marriage as a doc- 
trinal rite of such organization,” is unconstitutional and void. 


QUESTION ARISING ON THE APPEAL. 


Are those clauses in the statutes of Idaho which provide 
that no person “who is a member of any order, organiza- 
tion or association which teaches, advises, counsels or en- 
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courages its members or devotees or any other persons to 
commit the crime of bigamy or polygamy, or any other 
crime defined by law, either as a rite or ceremony of such 
order, organization or association, or otherwise, is permitted 
-¥ ons 

to vote at any election, or to hold any position of honor, 
trust or profit within this Territory, and that no person is 
entitled to register or vote at any election within that Ter- 
ritory, who is “a member of any order, organization, or 
association which teaches, advises, counsels, or encourages 
its members, devotees, or any other person to commit the 
crime of bigamy or polygamy, or any other crime defined by 
law, as a duty arising or resulting from membership in such 
order, organization, or association, or which practices bigamy 
or polygamy or plural or celestial marriage as a doctrinal 
rite ofsnch organization,” valid laws, or are they in violation 
of the Constitution of the United States, and therefore 
void! 


JURISDICTION. 


Had it not been for these particular provisions in the Idaho 
statute, no such prosecution as this could ever have been 
instituted, and the appellant would not have been impris- 
oned. If these provisions are unconstitutional, the Court had 
no jurisdiction to try him, and his confinement is illegal. 
Hence, the validity of the law is the real question to be de- 
termined in the case. 

“The power of Congress (or the legislative assembly 
of a Territory) to pass a statute under which a prisoner is 
held in custody may he enquired into under a writ of 
habeas corpus as affecting the jurisdiction of the Court 
which ordered his imprisonment. And if the want of 
power appears, the Court which has authority to issue the 
writ is bound to release him.” 

Hans Nielsen’s Case, 131 U. S., 183. 
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In Re Coy, 127 U. S., 758. 

Ex Parte Siebold, 100 U. S., 376-7. 
In Re Snow, 120 U. S., 274. 

Ex Parte Lang, 18 Wall., 163. 


ARGUMENT. 


Tue LraisLAruRR oF IDAHO COULD NOT LEGALLY PRESORIBE 
THAT A MAN WHO HAS NEVER COMMITTED ANY ORIME SHOULD 
NOT HAVE THE RIGHT TO REGISTER AND VOTE, OR HOLD OFFICE, 
BECAUSE HE BELONGS TO A CHURCH ORGANIZATION THAT HOLDS 
OR TEACHES BIGAMY AND POLYGAMY As A DOCTRINE OF ran 
CHURCH, MEMBERSHIP IN SUCH ORGANIZATION NOT HAVING BEEN 
BY LAW MADE A ORIME. 

The appellant’ was indicted for conspiring with others to 
procure themselves to be registered, by taking the registra- 
tion oath, which requires the elector to swear or affirm— 

1. That he is a male citizen of the United States. 

2. That he is 21 years of age. 

3. That he has resided in the Territory 4 months and in 
the county 30 days. 

4. That he has never been convicted of treason, felony, 
or bribery. 

5. That he is not registered or entitled to vote at any 
other place in the Territory. 

6. That he is not a bigamist or polygamist. 

7. That he is not a member of any order, organization, 
or association which teaches, advises, counsels, or encourages 
its members, devotees, or any other person to commit the 
crime of bigamy or polygamy, or any other crime defined by 
law, as a duty arising or resulting from membership in such 
order, organization, or association, or which practices big- 
amy, polygamy, or plural or celestial marriage as a doctrinal 
rite of such organization. 
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8. That he does not and will not, publicly or privately, or 
in any manner whatever, teach, advise, counsel, or encour- 
age any person to commit the crime of bigamy or polygamy, 
or any other crime defined by law, either as a religious duty 
or otherwise. 

9. That he regards the Constitution of the United States 
and the laws thereof, and the laws of Idaho Territory, as in- 
terpreted by the courts, as the supreme laws of the land, the 
teachings of any order, organization, or association to the 
contrary notwithstanding. 

It is averred that the defendant took this oath. It is not 
denied, and consequently is admitted, that he had the qualifi- 
ations of citizenship, age, and residence; he was not under 
the disability of any conviction for treacon, felony, or bribery ; 
he was not registered or entitled to vote at any other place ; 
he was not a bigamist or polygamist ; he did not and would 
not, publicly or privately, or in any manner whatever, teach, 
advise, counsel, or encourage any person to commit bigamy 
or polygamy, nor any other crime, and he regarded the 

Constitution and laws, as interpreted by the courts, as the 
supreme law of the land, any teachings of the church to the 
contrary notwithstanding. 

It is only claimed that he belonged to the Mormon 
Charch, which, the indictment charges, taught, advised, coun- 
selled, and encouraged its members and devotees to commit 
bigamy and polygamy, as duties arising and resulting from 
membership in such church. 

This raises the only question iu the case: 

Could the appellant be disfranchised and disqualified 
From holding office because of his membership in the Mormon 
Church ? 

We answer, Wo. Such legislation is forbidden by the 
Constitution of the United States. 


12 


I. 


Tun IDAHO STATUTE DISFRANCHISING AND DISQUALIFYING CITI- 
ZENS FROM HOLDING OFFICE BECAUSE OF MEMBERSHIP IN THE 
Mormon Cnunxon is UNCONSTITUTIONAL AND VOID, BECAUSE 
IT PROHIBITs THE FREE EXERCISE OF RELIGION.” 


Congress shall make no law respecting an establishment 
of religion or prohibiting the free exercise thereof. 
Constitution, Art. 1, Amendments. 


The provisions of the statute of Idaho, which provide that 
no person who is “ a member of any order, organization, or 
association which teaches, advises, counsels, or encourages its 
members or devotees, or any other persons to commit the 
crime of bigamy or polygamy, or any other crime defined by 
law, either as 4 rite or ceremony of such order, organization, 
or association, or otherwise, is permitted to vote at any elec- 
tion, or to hold any position or office of honor, trust, or profit 
within this Territory,” and that no person is entitled to 
register or vote at any election who is “a member of any 
order, organization, or association which teaches, advises, 
counsels, or encourages its members, devotees, or any other 
person to commit the crime of bigamy or polygamy, or any 
other crime defined by law, as a duty arising or resulting 
from membership in such order, organization, or association, 
or which practices bigamy or polygamy or plural or celestial 
marriage as a doctrinal rite of such organization,” are in 
violation of this article of the Constitution, and therefore 
void. 

This court has held that “religious freedom is guaran- 
teed everywhere throughout the United States so far as 
Congressional interference is concerned,” (98 U. S., 162,) 
and that Congress cannot pass a law for the government 
of Territories which shall prohibit the free exercise of re- 


| 
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ligion.” (Aid, 162.) It necessarily follows that a Territo- 
rial legislature cannot puss such a law. In the language of 
this court, Congress could confer no power on any local 


government established by its authority, to violate the pro- 
visions of the Constitution.” (19 How, 450.) Section 1891 


of the Revised Statutes of the United States provides that: 


„The Constitution and all laws of the United States 
which are not locally inapplicable shall have the same force 
and effect within all the organized Territories, and in 
every Territory hereafter organized, as elsewhere within the 
United States.” 


This inhibition against prohibiting the free exercise of re- 
ligion brings the inquiry whether prohibition of member- 
ship in a church, or disfranchisement because of such mem- 
bership, is a prohibition of the“ free exervise of religion.” 

The Constitutional guaranty involves more than mere 
opinion and belief. It not only protects a man in the en- 
joyment of his religions opinions, but also in the free exer- 
cise of religion. This free exercise of religion must 
embrace his right to enjoy the benefits of a church, to 
worship according to its forms and ceremonies, to partici- 
pate in its ordinances and partake of its sacraments, and 
this he could not do without being a member of the church 
organization. It does not necessarily follow from such 
membership that he must believe all the dogmas or doc- 
trines of the church. He may disbelieve any or even all of 
them, but its ceremonies, forms, and associations may be of 
such a character as comport with his ideas of worship and 
duty to his Creator. No matter what his belief is, if he 
violates no law, he may freely exercise his religion accord- 
ing to such forms and ceremonies. If he cannot, he is de- 
prived of the free exercise of religion. This must be so, 
otherwise the words of the Constitution, “or prohibiting 
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the free exercise thereof” are surplusage and without 
meaning. It requires no such declaration as this to secure 
only freedom of opinion and belief. 

The appellant violated no law. He did not practice 
bigamy or polygamy, nor did he advise anyone else to do 
so. It does not appear that he even believed in these prac- 
tices, and certainly he repudiated them by his oath. He 
simply belonged to the Mormon Church and claimed his 
right to worship in that church. This act undertakes to 
say that he shall not do this without forfeiting his fran- 
chise, one of the most sacred rights of citizenship. 


This is equivalent to saying that he shall vot belong to 
that particular church, nor worship within it, because of its 


doctrines on a certain subject, although he is not bound to 
and may not believe them. He may join any other church, 


may have the same religion and exercise it in any other 


church, but not in this one. 

Thus far we have proceeded upon the hypothesis that, 
since there is nothing in the record to show what the appel- 
lant really did believe, he may have become a member of 
the church and worshipped in it according to its methods 
without believing in these doctrines, and for such worship 
he could not be constitutionally deprived of his franchise. 

But suppose he did believe in bigamy and polygamy, and 
associated and worshipped with others who believed with 
him, or he with them, in a church organization. Can he be 
disfranchised because of this belief ? 

It will not do to say that he is disfranchised, not because 
of his belief, but because of his membership in the church. 
That would be sticking in the bark, because some reason 


must be found for saying that he shall not belong to such a 


church, and that reason, as cannot be disguised, is belief in 
its doctrines as to bigamy and polygamy. Therefore this 
is disfranchisement on account of belief. Laws are made 


— 


— et 


15 


for the government of actions, and while they cannot inter- 


fere with mere religious belief and opinions, wes may with 


practices.” (98 U.S., 166.) 
In the Reynolds case (98 United States, 164) this Court 


held that “ Congress was deprived of all legislative power 


over mere opinion,” that it “ was left free to reach actions 
which were in violation of social duties or subversive of 
good order,” but that it could not “ prohibit the free exer- 
cise of religion.” (/6id, 162.) The question before the Court 
in that case was, whether a man who had entered into a 
plural marriage could claim exemption from punishment be- 
cause he had done so from a sense of religions duty. The 
Court held that, while he was protected in his belief, he was 
liable to punishment for the practice, and it endorsed the 
declaration, “that it is lime enough for the rightful pur- 
poses of civil government fur its officers to interfere when 
principles break out into overt acts against peace and good 
order.” 
98 United States, 163. 


The appellant might safely rest his case on this definition, 
for, as we have already shown, he has been guilty of no 
“overt act against peace and good order,” because mere 
membership in the church is not an overt act against peace 
and good order. But the importance of the subject de- 
mands a more extended inquiry into the meaning of the 
terms “religion” and “the free exercise thereof.” The 
Constitution has not defined these terms, nor have they been 
fully expounded by this Court. We therefore invite the 
attention of the Court to some popular definitions that may 
throw light on this subject : 
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RELIGION. 


“ Peligion means the conscious relation between man and 
God, and the expression of thut relation in human conduct.” 
Religious Encyclopedia or Dictionary. Schaff—Her- 

zog. 


“ Religion in Christian countries is generally understood 
as the feeling of reverence toward the Creator and Ruler 
of the world, together with all those acts of worship and 
service to which that feeling leads. The root of this senti- 
ment lies in the very constitution of man.” 

The New People’s Cyclopredia of Universal Knowledge, 
vol. 3. 


“ Religion, in the widest reach of the word, comprehends 
all frames of feeling, all forms of faith and acts of wor- 
ship, to which man is impelled by his fears or drawn by his 
hopes toward superhuman beings and powers or their visi- 
ble representatives. It originates in his nature and circum- 
stances, and is as early in its manifestations, as constant in 
its character, as universal in its influence, as any sentiment 
or principle of action marking the history of man.” 

Johnson’s Universal Cyclopredia, vol. 6. 


In all forms of religion there is one part which may be 
called the doctrine or dogma, which is to be received by 
faith ; and the cudtus or worship, which is the outward er- 
pression of the religious sentiment. By religion is also 
meant that homage to the Deity in all the furme which per- 
tain to the spiritual life, in contrast with theology, the theory 
of the divine nature and government. 

McClintock & Strong's Cyclopedia of Biblical, Theo- 
logical, and Ecclesiastical Literature, vol. 8. 


Re uieiovs Liserry. 


“ Entire freedom of creed, thought, und worship, perfect 
equality of all religious associations, and a protection of 


Fe 
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each from the domination of the other is what is meant by 
religious liberty. * * * In the United States religious 
liberty is a personal right, the principle being fundamental 
that what is religious is of necessity beyond the reach of 
Government.” 1 
The New People’s Cyclopedia of Universal Knowl- 
edge, vol. 2. 3 


„The distinction is quite clear and broad between what 
is civil and what is religious. Civil Government is not to 
support or hinder any form of religion. Privileges are not 
to be granted nor any injuries to be inflicted because of 
religious belief. * * * Zhe State cunnot go behind the 
overt act. Religion looks to the posture of the mind and 
the heart. Men are bound to submit their judgment on 
points of faith to no visible body. eligious liberty is 
absolute freedom of religious opinion and worship, the 
equality of all churches, religious associations, ur persons 
in the way of protection and restraint by the legally ex- 
pressed will of the nation.” 

Johnson’s Universal Cyclopeedia, vol. 4. 


“ The free exercise anid enjoyment of religious profession 
and worship may be considered as one of the absolute 
rights of individuals, recognized in our American Con- 
stitutions, and secured to them by law. Civil and religious 
liberty generally go hand in hand, and the suppression of 
either of them, for any length of time, will terminate the 
existence of the other.” 

2 Kent’s Commentaries, 35. 


“ Among the first of civil rights is that of enjoying 
religious freedom. If this is complete, as it is supposed to 
be in this country, it implies two things: 1. The right 
freely to render adoration and worship to the Supreme 
Being in the manner indicated by the belief, and according 
to the dictates of the individual conscience; and 2. The 
right to be exempt from exactions in support of the worship 
of others.” 

Cooley on Torts, page 33. 
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It is evident from the foregoing standard authorities that 
religious liberty is a right embracing more than mere opin- 
ion, sentiment, faith, or belief. It includes all“ Aeman con- 
duct” that gives expression to the relation between man and 
God; it includes “all frames of feeling, all forms of faith, 
and acts of worship to which man is impelled by his hopes 
or fears; it includes the cultus” or “ outward expression 
of the religious sentiment ;” it means “ entire freedom 
of creed, thought, and worship,” with a restriction upon the 
Government that it “cannot go behind the overt act ; in 
other words, it includes all acts of manifestation or exercise 
of religion which are not in violation of “peace and good 
order.” 98 United States, 163. 

That the term “ free exercise of religion“ was intended 
by the promoters of the first article of amendment to the 
Constitution to have this broad and comprehensive significa- 
tion is apparent from an examination of the history of that 
period, to which this court said we should look for the mean- 
ing of the term, and, in the Reynolds case, supra, pages 162, 
163, 164, it gave an epitome thereof as follows: 


„Before the adoption of the Constitution attempts were 
made in some of the colonies and States to legislate, not 
only in respect to the establishment of religion, but in 
respect to its doctrines and precepts as well. The people 
were taxed against their will for the support of religion, 
and sometimes for the suppert of particular sects to whose 
tenets they could not and did not subscribe. Punishments 
were prescribed for a failure to attend upon public worship, 
and sometimes for entertaining heretical opinions. The 
controversy upon this general subject was animated in many 
of the States, but seemed at last to culminate in Virginia. In 
1784 the House of Delegates of that State, having under 
consideration ‘a bill establishing provision for teachers of 
the Christian religion,’ postponed it until the next session, 
and directed that the bill should be published and dis- 
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tributed, and that the people be requested ‘ to signify their 
opinion respecting the adoption of such a bill at the next 
session uf the assembly.’ 

„This brought out a determined opposition. Amongst 
others, Mr. Madison prepared a ‘Memorial and Re- 
monstrance, which was widely circulated and signed, 
and in which he demonstrated ‘that religion, or the duty 
we owe the Creator,’ was not within the cognizance of civil 
government. (Semple’s Virginia Baptists, Appendix.) At 
the next session the proposed bill was not only defeated, 
but another ‘ for establishing religious freedom,’ drafted by 
Mr. Jefferson was passed. (1 Jeff. Works, 45; 2 Howison’s 
Hist. of Va., 298). In the preamble of this act (12 Hen- 
ing's Stat., 84) religious freedom is defined; and after a 
recital ‘that to suffer the civil magistrate to intrude his 
powers into the field of opinion, and éo restrain the profes- 
sion or propagation of principles on supposition of their ill 
tendency, is a dangerous fullacy which at once destroys all 
religious liberty, it is declared that it zs time — for 
the rightful purposes of civil government, for its officers to 
interfere when principles break out into overt acts against 
peace and good order. IN THESE TWO SENTENCES Is FOUND 
THE ‘RUE DISTINCTION BETWEEN WHAT PROPERLY BELONGS 
TO THE CHURCH, AND WHAT TO THE STATE. 

“In a little more than a year after the passage of this 
statute the convention met which prepared the Constitution. 
of the United States. Of this convention Mr. Jefferson was 
not a member; he being then absent as Minister to France. 
As soon as he saw the draft of the Constitution proposed 
for adoption he, in a letter to a friend, expressed his disap- 
pointment at the absence of an express declaration insuring 
the freedom of religion (2 Jeff. Works, 355), but was will- 
ing to accept it as it was, trusting that the good sense and 
honest intentions of the people would bring about the neces- 
sary alterations (1 Jeff. Works, 79). Five of the States, 
while adopting the Constitution, proposed amendments. 
Three—New Hampshire, New York, and Virginia—in- 
cluded in one form or another a declaration of religious 
freedom in the changes they desired to have made, as did 
also North Carolina, where the convention at first declined 
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to ratify the Constitution until the proposed amendments 
were acted upon. Accordingly, at the first session of the 
first Congress the amendment now under consideration was 
proposed, with others, by Mr. Madison. It met the views 
of the advocates of religious freedom, and was adopted. 
Mr. Jefferson afterwards, in reply to an address to him by 
a committee of the Danbury Baptist Association (8 Jeff. 
Works, 113), „%, occasion to say: ‘Believing with you 
that religion is a matter which lies solely between man and 
his God, that he owes account to none other for his faith or 
his worship, that the legislative powers of the Government 
reach actions only, and not opinions, I contemplate with 
sovereign reverence that act of the whole American peo 
which declared that their legislature should “ make no law 
respecting an establishment of religion or prohibiting the free 
exercise thereof,” thus building a wall of separation between 
Church and State. Adhering to this expression of the gu- 
preme will of the nation in behalf of the rights of con- 
science, I shall see with sincere sutisfuction the progress of 
those sentiments which tend to restore man to all his natu- 
ral rights, convinced he has no natural right in opposition 
to his social duties.’ 

„Coming as this does from the acknowledged leader of 
the advocates of the measure, it may be accepted almost as 
an authoritative declaration of the scope and effect. of the 
amendment thus secured. Congress was deprived of all 
legislative power over mere opinion, but was left free 0 
reach actions which were in violation of social duties or 
subversive of good order.” 


In the foregoing opinion the Court adopts the definition of 
“religious freedom ” given in the preamble of the Virginia act 
drafted by Mr. Jefferson, “for establishing religious free- 
dom.” We quote the entire act: 


AN Act For EsrALIsHINd Reiigious Freepom. 


Whereas Almighty God has created the mind free; that 
all attempts to influence it by temporal punishments or 
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burthens, or by civil incapacitations, tend only to beget 
habits of hypocrisy and meanness, and are a departure from 
the plan of the Holy Author of our religion, who being 
Lord both of body and mind, yet chose not to propagate 
ite by coercions on either, as was in His almighty power 
to do; that the impious presumption of legislators and rulers, 
civil as well as ecclesiastical, who, being themselves but 
fallible and uninspired men, have assumed dominion over 
the faith of others, setting up their own opinions and modes 
of thinking as the only true and infallible, and as such en- 
deavoring to impose them on others, hath established and 
maintained false religions over the greatest part of the world, 
and through all time; that to compel a man to furnish con- 
tributions of money for the propagation of opinions which 
he disbelieves, is sinful and tyrannical ; that even the forcing 
him to support this or that teacher of his own religions per- 
sunsion is depriving him of the comfortable liberty of giving 
his contributions to the particular pastor, whose morals he 
would make his pattern, and whose powers he feels most 
persuasive to righteousness, and his withdrawing from the 
ministry those temporary rewards, which proceeding from 
the approbation of their personal conduct, are an additional 
incitement to earnest and unremitting labors for the in- 
struction of mankind; that our civil rights have no 
dependence on our religious opinions, any more than vur 
opinions in physics or geometry ; that, therefore, the pro- 
scribing any citizen as unworthy the public confidence by 
laying upon him an incapacity of being called to offices of 
trust and emolument, unless he profess or renounce this or 
that religious opinion, is depriving him injuriously of those 
privileges and advantages to which, in common with his 
fellow-citizens, he has a natural right; that it tends only 
to corrupt the principles of that religion it is meant to en- 
courage, by bribing with a monopoly of worldly honors and 
emoluments, those who will externally profess and conform 
to it; that though indeed those are criminal who do not 
withstand such temptation, yet neither are those innocent 
who lay the bait in their way ; that to suffer the civil magistrate 
to intrude his powers into the field of opinion and to restrain 
the approbation or propagation of principles on supposition 
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of their ill-tendency is a dangerous fallacy, which at once 
destroys all religions liberty, because he being, of course, 
judge of that tendency, will make his opinions the rule of 
judgment, and — or condemn the sentiments of others 
only as they shall square with or differ from his own. 

That it is time enough, for the rightful purposes of civil 
government, for its officers to interfere when principles brenk 
out into overt acts against peace and good order ; and, finally, 
that truth is great and will prevail, if left to herself; that 
she is the proper and sufficient antagonist to error, and has 
nothing to fear from the conflict, unless by human inter- 
position, disarmed of her natural weapons, free argument 
and debate, errors ceasing to be dangerons when it is per- 
mitted freely to contradict them. 

“ Be it enacted by the General Assembly, That no man 
shall be compelled to frequent or support any religious wor- 
ship, place, or ministry whatsoever, nor shall be enforced, 
restrained, molested, or burthened in his body or goods, nor 
shall otherwise suffer on account of his religious opinions 
or belief; but that all men shall be free to profess, and by 
argument to maintain, their opinion in matters of religion, 
and that the same shall in no wise diminish, enlarge, or af- 
fect their civil capacities. 

„And though we well know that this Assembly, elected 
by the people for the ordinary purposes of leyislation only. 
has no power to restrain the acts of succeeding assem- 
blies, constituted with powers equal to our own, and that, 
therefore, to declare this act to be irrevocable would be of 
no effect in law; yet we are free to declare, and do declare, 
that the rights hereby asserted are the natural rights of 
mankind, and that if any act shall be hereafter passed to 
repeal the present, or to narrow its operation, such act will 
be an infringement of natural right.” 


12 Henning’s Statutes, 84, 85, 86. 


Concerning this act Mr. J efferson wrote : 
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“The bill for establishing religious freedom, the principie 
of which had. to a certain degree, been enacted before, I 
had drawn in all the latitude of reason and right. It still 
met with opposition; but, with some mutilation in the pre- 
amble, it was finally passed; and a singular proposition 
proved that its protection of opinion was meant to be uni- 
versal. Where the preamble declares that coercion is a de- 
parture from the plan of the Holy Author of our religion, 
an amendment was proposed, by inserting the words Jesus 
Christ,’ so that it should read, ‘a departure from the plan 
of Jesus Christ, the Holy Author of our religion ; the in- 
sertion was rejected by a great majority, in proof that they 
meant to comprehend, within the mantle of its protection, 
the Jew and the Gentile, the Christian and the Mahometan, 
the Hindoo, and infidel of every denomination.” 


1 Jefferson’s Works, 45. 4 N 


Theso are significant words, coming as they do from the 
man who did more than any other person to establish relig- 
ious freedom in this country, and who has been cited by 
this Court as an exponent of the Constitutional provision 
guarantecing the free exercise of religion. But he was not 
alone in these opinions. George Washington entertained 
the same exalted views of our great charter of human lib- 
erty. In his announcement of the treaty of peace to the 
army he said: 


“ Happy, thrice happy, shall they be pronounced here- 

after, who shall have contributed anything, who have per- 
formed even the meanest office in erecting i stu, 
Jabric of freedom and empire on the broad basis of inde- 
pendency, who have assisted in protecting the rights of human 
nature and establishing an asylum for the poor and op- 
pressed of all nations and religions.” 


8 Writings of Washington, 568. 


. 
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This asylum, then, was not for believers in any par- 
ticular religion; it was not the special refuge of the favored 
Christian, but it was the asylum of the oppressed of all 
nations. 

By the word “ religion ” in the Constitution is not meant 
“Christianity” or the “Christian religion,” or any other 
form or system of religion. Christianity is no part of the 
law of the land; all systems are equal before the law. 

Board of Education v. Minor, 23 Ohio St., 211. 
Attorney General v. Brow, 58 Mich., 213. 


The following provisions from the Constitutions of some 
of the original States show the popular idea of religious 
freedom which prevailed among the colonies, and so they 
are in place here. 

Article 56, Constitution of Georgia, 1777: 


“All persons whatever shall have the free exercise of their 
religion, provided it be not repugnant to the peace and safety 
of the State.” 

1 Charters and Constitutions, 383. 


Article 33, Declaration of Rights, Maryland, 1776 : 


“As it is the duty of every man to worship God in such 
manner as he thinks most acceptable to him, all persone 
professing the Christian religion are equally entitled to pro- 
tection in their religious liberty.” 

Ibid., 809. 


Article 3, Declaration of Rights, Massachusetts, 1780: 


“ Every denomination of Christians demeaning themselves 
peaceably, and as good subjects of the Commonwealth, shall 
be equally under the protection of the law, and no suburdi- 
nation of any oue sect or denomination to another shall ever 
be established by law.” 

L bid., 957. 
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Article 18, Constitution of New Jersey, 1776: 


No person shall ever, within this colony, be deprived 

of the inestimable privilege of — Almighty God 

_inya manner agreeable to the dictates of his own conscience.” 
2 Charters and Constitutions, 1313. 


Article 34, Constitution of North Carolina, 1776: 


All persons shall be at liberty to exercise their own 
mode of worship.” 
Ibid., 1414. 


Article 38, Constitution of New York, 1777: 


“And whereas we are required, by the benevolent prin- 
_ ciples of national liberty, not only to expel civil tyranny, 
but also to guard against that spiritual oppression and intol- 
erance wherewith the bigotry and ambition of weak and 
wicked priests and princes have scourged mankind ; this 
convention doth further, in the name and by the authority 
of the good people of this State, ordain, determine, and de- 
clare, that the free exercise and enjoyment of religious pro- 
fession and worship, without discrimination or preference, 
shall forever hereafter be allowed within this State to all 
mankind.” 


Ihid, 1338. 
Article 5, Bill of Rights, New Hampshire, 1784: 


„Every individual has a natural and inalienable right to 
worship God according to the dictates of his own conscience 
and reason; and no subject shall be hurt, molested, or re- 
strained in his person, liberty, or estate for worshipping God, 
in the manner and season most agreeable to the dictates of 
his own conscience, or for his religious profession, senti- 
ments, or persuasion; provided he doth not disturb the 
public peace, or disturb others in their religious worship.” 

Ibid, 1281. : 
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Article 11, Declaration of Rights, Pennsylvania, 1776 : 


That all men have a natural and inalienable right to wor- 
ship God Almighty according to the dictates of their own 
consciences and understanding; and that no man ought or 
of right can be compelled to attend any religious worship, 
or erect or support any place of worship, or maintain any 
ministry, contrary to, or against, his own free will and con- 
sent: nor can any man, who acknowledges the being of a 
God, be justly deprived or abridged of any civil right as a 
citizen on account of his religious sentiments or peculiar . 
mode of religious worship; and that no authority can or 
ought to be vested in, or assumed by, any power whatever, 
that shall in any case interfere with, or in any manner con- 
trol, the right of conscience in the free exercise of religious 
worship.” 

Ibid, 1541. 


Section 16, Virginia Bill of Rights, 1776 : 


“That religion, or the duty we owe to our Creator, and 
the manner of discharging it, can be directed only by reason 
and conviction, not by force or violence; and therefore all 
men are equally entitled to the free exercise of religion ac- 
cording to the dictates of conscience ; and that it is the mu- 
tual duty of all to practice Christian forbearance, love, and 


charity towards each other.” 
Ibid, 1909. 


A circumstance connected with the history of the section 
last quoted gives an exact idea of Mr. Madison’s view as to 
the power of the Government over religion. The clause 
was originally drafted by Colonel George Mason, and con- 
tained the words: “All men should, therefore, enjoy the full. 
est toleration in the exercise of religion, according to the 
dictates of conscience, unpunished and unrestrained by the 
magistrate, unless, under color of religion, any man disturb 
the peace, the happiness, or the safety of society.” Mr. 
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Madison thought there was a dangerous implication in the 
use of the word éoleration, and that the clause restrain- 
ing the civil magistrate in cases where the peace of so- 
ciety might be supposed to be endangered was not suffi- 
cidntly guarded. Toleration might be construed to imply 
the granting of liberty of worship as a grace, instead of as 
a right, and the other provision might be made the pretext 
for interference with religion. He, therefore, prepared an 
amendment declaring that— 


All men are equally entitled to the full and free exercise of 
religion according to the dictates of conscience, and no man, 
or class of men, ought, on account of religion, to be invested 
with peculiar emoluments or privileges, nor subjected to any 
penalties or disabilities unless, under color of religion, the 
preservation of equal liberty and the existence of the Stute 
are manifestly endangered.” 


And here we have an authoritative exposition of religious 
liberty from Mr. Madison, the man who, along with Mr. 
Jefferson, was instrumental in securing that sacred heritage. 

Following is the proposed amendment to the Federal 
Constitution offered by Virginia and North Carolina : 


“ That religion or the duty which we owe to our Creator, 
and the manner of discharging it, can be directed only by 
reason and conviction, not by force or violence; and there- 
fore ali men have an equal, natural and unalienable right to 
the free erercise of religion according to the dictates of 
conscience, and that no particular religious sect or society 
ought to be favored or established by law in preference to 


others.” 
3 Elliot’s Debates, 659; 4 Elliot’s Debates, 244. 


The charter of Rhode Island of 1663, reflecting the 
principles of its illustrious founder, Roger Williams, estab- 
lished a freedom of religious opinion and worship which pre- 
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served the rights and sanctity of conscience with extraor- 
dinary liberality for that early period of New England 
history. It declared: 


“No person within the colony, at any time hereafter, 
shall be in any wise molested, punished, disquieted or called 
in question for any differences in opinion in matters of re- 
ligion who des not actually disturb the civil peace of the 
colony.” 

2 Kent’s Commentaries, 35. 


The legislature of Maryland had already, in 1649, de- 
clared by law that no persons professing a belief in Jesus 
Christ should be molested in respect to their religion or in 
the free exercise thereof, or be compelled to the belief or ex- 
ercise of any- other religion against their consent. In 
relation to this subject Chancellor Kent says: 


“The Catholic planters of Maryland procured to their 
adopted country the distinguished praise of being the first 
of the American States in which toleration was established 
by law; and while the Puritans were persecuting their 
Protestant brethren in New England, and the Episcopalians 
retorted the same severity on the Puritians in Virginia, the 
Catholics, against whom the others were combined, formed 
in Maryland a sanctuary, where all might worship and none 
might oppress, and where even Protestants sought refuge 
from Protestant intolerance. 

“The proprietaries of Carolina, for the better encourage- 
ment of settlers, declared concurrently in the point of time 
with the Rhode Island charter, that all persons settling 
therein should enjoy the most perfect freedom in religion. 

‘So, also, Lord Berkley and Sir George Carteret, the 
proprietaries of New Jersey, in their first concessions to the 
settler in 1664, of a charter of civil liberties secured to 
them the Full and perfect enjoyment of religious liberty, by 
adopting the same language as that used in the charter of 
Rhode Island. The fundamental constitutions of the twenty- 


four proprietaries in 1683 reiterated the right to the same 
unqualified freedom of religious profession and worship. 

In the code of laws or charter of privileges prepared by 
William Penn, for Pennsylvania, and adopted by the first 
provisional assembly, it was declared that no person acknowl- 
edging a Deity, and living peaceably and justly in society 
should be molested or prejudiced for their religious per 
suasion or practice in faith and worship. 

It appears from these illustrious examples that various 
portions of this country became, even in its infant state, 
distinguished asylums for the enjoyment of the principles 
of civil and religious liberty, by the persecuted votaries of 
these principles rom every part of Europe.” 

2 Kent’s Commentaries, 35-37. 


It is evident from the foregoing that the colonial idea 
of religions freedom did not consist in the preservation of 
the right to entertain opinion or belief merely, but in secur- 
ing the right to a “ free exercise of religion, according to 
the dictates of conscience ;” and this included “ practices ” 
as well as faith and worship, so long as they did not “ ac- 
tually disturb the civil peace of the colony.” There can 
be no doubt that this is the “free exercise of religion 
which our patriot fathers intended to secure to their posterity, 
and it is what we are contending for in this case. 

Writing about the first article of amendment to the 
Federal Constitution, soon after its adoption, St. George 
Tucker, in referring to the section above quoted, says: 


“ Our State Bill of Rights contains what, if prejudice were 
not incapable of — gy might be deemed an axiom 
concerning the human mind. That ‘religion, or the duty 
we owe to our Creator, and the manner of discharging it, 
can be dictated only by reason and conviction, not by force 
or violence.’ In vain, therefore, may the civil magistrate 
interpose the authority of human laws to prescribe that be- 
lief or produce that conviction which human reason rejects ; 
in vain may the secular arm be extended, the rack stretched, 
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and the flames kindled to realize the tortures denounced 
against unbelievers by all the various sects of the varions 
denominations of fanatics and enthusiasts throughout the 
globe. The martyr at the stake.glories in his tortures, and 
roves that human Jaws may punish but cannot convince. 
he pretext of religion and the pretences of sanctity and 
humility have been employed throughout the world as the 
most direct means of gaining influence and power. Hence 
the numberless martyrdoms and massacres which have 
drenched the whole earth with blood from the first moment 
that civil and religious institutions were blended together. 
To sepurate them by mounds which can never be overleaped 
is the only means by which our duty to God, the of 
mankind, and the gennine fruits of charity and fraternal 
love can be preserved or properly discharged. Ties pro- 
hibition, therefore, may be regarded as the most powerful 
cement of the Federal Government, or rather the violation 
of it will prove the most powerful engine of separation. 
Lhose. who prize the union of the States will never think of 
touching this article with unhallowed hands. The ministry 
of the unsanctified sons of Anron scarcely produced a flame 
more sudden, more violent, or more destructive than such 
an attempt would inevitably excite.” 
1 Tucker’s Blackstone, Appendix, 296-7. 


And farther, on the same subject, this able writer says : 


Liberty of conscience in matters of religion consists in 
the absolute und unrestrained exercise of our religious opin- 
ions and duties, in that mode which our own reason and 
conviction dictate, without the control or intervention of any 
human power or authority whatsoever. * * Not only 
all Christians, but all men of all religions, onght to be con- 
sidered as equally entitled to protection, as far as they de- 
mean themselves honestly and peaceably. * * * This 
inestimable and imprescriptible right is guaranteed to the 
citizens of the United States, as such, by the Constitution of 
the United States, which declares that no religious test shall 
ever be required as a qualification for any office or public 
trust under the United States; and by that amendment to 
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the Constitution which prohibits Congress from making any 
law respecting the establishment of religion, or prohibiting 
the free exercise thereof.” 

2 Tucker's Blackstone, Appendix, 4, 6, 10. 


Here we have the words of one who was nurtnred 
in the very cradle of liberty, telling us that this con- 
sfitutional guaranty is no idle pledge, but that it secures 
“the absolute and unrestrained exercise of our religious 
opinions and duties, in that mode which our own reason 
and conviction dictate, without the control or intervention 
of any human power or authority whatever,” and that all 
men of all religions” are “equally entitled to protection, 
as far as they demean themselves honestly and peaceably.” 
What language could be plainer than this? And who bet- 
ter qualified to speak upon this important subject than one 
who was at the time an eminent expounder of constitutional 
law in the new republic. 

Leaving the dusty annals of the last century, we come 
now to the testimony of the great commentator on the 
Constitution and find that he does not differ from the others 
in his interpretation of the guaranty of religions liberty. 
He says: 


“The rights of vonscience are, indeed, beyond the just 
reach of any human power. They are given by God, and 
cannot be encroached upon by human authority, without a 
criminal disobedience of the precepts of natural, as well as 
of revealed religion.” 

2 Story on the Constitution, Sec. 1576. 


“Tt was under a solemn consciousness of the dangers 
from ecclesiastical ambition, the bigotry of spiritual pride, 
and the intolerance of sects, thus exemplified in our 
domestic, as well as in foreign annals, that it was deemed 
advisable to exclude from the National Government all 
power to act upon the subject. The situation, too, of the 


different States equally proclaimed the policy, as well as the 
necessity of such an exclusion. In some of the States, 
Episcopalians constituted the predominant sect ; in others, 
Presbyterians; in others, Congregationalists; in others, 
Quakers; and in others again, there was a close numerical 
rivalry among contending sects. It was impossible that 
there should not arise perpetual strife and perpetnal jealousy 
on the subject of ecclesiastical ascendancy, if the National 
Government were left free to create a religious establish- 
ment. The only security was in extirpating the power. 
But this alone would have been un imperfect security, of it 
had not been followed up by a declaration of the right of 
the free exercise of religion, and « prohibition of all 
religious tests.” 
2 Story on the Constitution, Sec, 1879. 


In enumerating “ those things which are not lawful un- 
der any of the- American Constitutions,” Mr. Cooley says: 


1. “Any law respecting an establishment of religion. The 
legislatures have not been left at liberty to effect a union 
of Church and State, or to establish preferences by law in 
favor of any one religious persuasion or mode of worship. 
There is not complete religious liberty where any one sect 
is favored by the State and given an advantage by law over 
other sects. Whatever establishes a distinction against one 
class or sect is, to the extent to which the distinction oper- 
ates unfavorably, a persecution, and, if based on religions 
grounds, a religious persecution. The extent of the dis- 
crimination is not material to the principle; it is enough 
that it creates an inequality of right or privilege.” 

“4. Lestraints upon the free exercise of religion accord- 
ing to the dictates of the conscience. No external authority 
is to place itself between the finite being and Intinite when 
the former is seeking to render the homage that is due, and 
in a mode which commends itself to the conscience und judg- 
ment as being suitable for him to render and acceptable to 
its object.” 

“5. Restraints upon the expression of religious belief. 
An earnest believer usually regards it as his duty to propa- 
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gate his opinions and to bring others to his views. To de- 
prive him of this right is to take fron him the power to 
perform what he considers a most sacred obligation.” 
Cooley's Con. Lim., 469-70. 

x 

It will be seen from the foregoing that all the anthorities 
agree in sustaining the view that “the free exercise of re- 
ligion ” means more than mere opinion or belief, and that it 
may include “ acts ” and “ practices ” not prohibited by law. 
The constitutional inhibitions cited by Mr. Cooley apply as 
well to the legislative power of a Territory as to that of 
Congress, and they are both restrained within the limits of 
the Constitution. This Court has said: “ No one, we pre- 
sume, will contend that Congress can make any law in a 
Territory respecting the establishment of religion or the 
free exercise thereof.“ 19 How., 450. 

It will hardly be pretended*that Congress could say a 
man should not vote in a Territory if he worshipped accord- 
ing to the forms aid ceremonies of the Methodist Church, 
or those of any other church, nor because he was a member 
of any particular church that entertained a certain belief, 
nor because he held any particular opinion on religious sub- 
jects. Surely Congress could not do this without violating 
the provisions guaranteeing the right to the free exercise of 
religion. It has often been decided that Congress cannot 
do by indirection what it is not permitted to do directly. 

This Court has held that “ deprivation of civil or political 
rights may be punishment,” and if Congress should enact 
that a man otherwise qualified should not vote if he enter- 
tained a particular religious belief, or if he belonged to a 
church that entertained that belicf, it would be punishment 
prescribed fur the purpose of coercing his action in respect 
of that as to which the Constitution guarantees him absolute 
freedom. : 


It is no answer to this to say that the creed or doctrines 
of this Church teach polygamy as a duty. It may never be 
practiced, notwithstanding the teachings, and if not prac- 
ticed the exclusion is only because of expressed opinion— 
expressed in speech or through the press, freedom as to 
both of which is guaranteed by the Constitution. He has a 
right to believe that polygamy is divinely ordained, that it 
was right in the patriarchal days and is no less right now, 
but this Court has said that he enjoys this right of opinion 
subject to the right of the government to punish him if he 
puts that belief into. practice. This is the extent to which 
Congress can go and no further. If a man believes in 
polygamy and teaches it, or belongs to a church that teaches 
it, he is not to be punished or deprived of any privilege ac- 
corded to others because of that belief or teaching; he is 
only amenable to the law and liable to its penalties when 
he becomes guilty of the offence of bigamy or polygamy. 

To disfranchise him when he has not committed any 
offence, simply because he belongs to a church that teaches 
bigamy and polygamy, and some of whose members practice 
it, is to punish him for the overt acts of other persons, over 
whom he could exercise no control. No one can be thus 
made responsible for the conduct of his associates, and to 
attempt it is an exercise of arbitrary power. 

We have already shown that if Congress cannot do this 
a territorial legislature is equally restricted. But the Idaho 
act has said that a citizen who has not committed polygamy, 
or any other offence, and has done nothing more than to 
belong to the Mormon Church, which church, as an organi- 
zation, is alleged by this indictment to not only teach but 
practice polygamy, shall not vote or hold office. 

An illustration will serve to show the vice of this enact- 
ment. It is a fact so well known that the Court may take 
judicial notice of it, that the vast majority of the members 
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of this Church never were in the polygamons relation. 
Children of monogamic parents are born in the Church and 
become members at an early age. A young man who 


‘never even had one wife reaches the age of 21 years and 


presents himself for registration as a voter. This act de- 
nies him that right on the sole ground that he is a member 
of that Church. Or a man who belongs to the Church and 
has exhibited every quality of good citizenship through a 
long and honorable life, finds himself disfranchised by this 
act, not becanse he has ever lived in polygamy, nor because 
he has committed any other offence, but solely because he 
belongs to this particular Church organization. Congress 
has never ventured so far in its legislation. The able men 
who have been dealing with the “vexed question” for 
years have not felt that such enactments could be justified. 
They are tvo arbitrary and too nearly akin to the persecu- 
tive measureg of the dark ages to find advocates in the 
National 1 ure of « free country. 

By section 8 of the so-called “ Edmunds Act,” entitled 
“An act to amend section fifty-three hundred and fifty-two 
of the Revised Statutes of the United States, in reference to 
bigamy, and for other purposes,” approved March 22, 1882, 
Congress enacted : 


“That no polygamist, bigamist, or any person cohabi- 
ting with more than one woman, and no woman cohabi- 
ting with any of the persons described as aforesaid in this 
section, in any Territory or other.place over which the 
United States have exclusive jurisdiction, shall be entitled 
to vote at any election held in any such Territory or other 
place, or be eligible for election or appointment to or be 
entitled to hold any office gr place of public trust, honor, 
or emolument in, under, or for any such Territory or place, 
or under the United States.” 

22 Statutes, 31. 
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In 1886, when the so-called “ Edmunds-Tucker Bill,” 
which amends the act vf 1882, was under discussion in the 
Senate, Mr. Hoar said: 


c Why does not the honorable Senator from Vermont 
come ont and say frankly that no Mormon, no man who be- 
lieves in plural marriages, no Mormon elder, no teacher in 
that Church shall be clothed with the suffrage !“ 


To which Mr. Edmunds replied : 


“Mr. President, my friend from Massachusetts inquired 
why I do not come out frankly and say that I want to de- 
prive a Mormon of the right of voting because he believes 
in certain things that I believe to be criminal. I do come 
out frankly and say that I am not in favor of anything of 
the kind. This bill and the bill that preceded it and other 
bills that very likely will follow this until the practice of 
polygamy is extirpated and it is admitted to be a dead and 

ne thing, are not based upon the idea of in any manner 
interfering with the opinions or beliefs of anybody.” 

Cong. Rec., vol. 17, part 1, 1886, p. 407. 


On a subsequent day, to which the debate was adjourned, 


Mr. Edmunds, in explaining the provisions of the bill, said: 


These trustees have nothing to do with Church govern- 
ment or discipline. They have no control over or influence 
upon any part of the faith or doctrine of the Church, and 
we do that upon the universally recognized principle that 
we would not undertake to interfere with anybody's faith 
or doctrine or worship.” * * * 

“No one of these trustees and assistant trustees now un- 
der the law, supposing it to be in force, has the slightest 
control or influence over any part of the operations of the 
Church as a church as to matter of doctrine and discipline, 
and worship, as it is understood among men. 

Ibid, 560. 
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Speaking of the anti-polygamy act of 1862, he said : 


It is perfectly plain to iny mind that the Congress of the 
United States did not interfere or intend to interfere 


with the existence of the Church of Jesus Christ of Latter- 


day Saints as a religions corporation for purposes of worship 
and doctrine.” a 
Idi. 
Again, speaking of the proposed trustees and all the 
time repudiating any right to interfere with the doctrine or 
worship of the Charch, Mr. Edmunds said: 


‘They are given no authority to do anything or to say 
anything concerning the faith, worship, or doctrine of that 
Church. Therefore when we interfere with that section re- 
garding trustees, we do not interfere with anything that 
relates to anybody’s religious belief of any kind, be it good 
or bad.” 


The fact that in this act Congress did not extend the dis- 
qualification for voting and holding office, but left it to 
apply only to actual bigamists and polygamists, shows that 
this was as far as Congress was willing to go, and it is cer- 
tainly persuasive that it is as far as Congress deemed it had 
the power to go. 

If Congress could go no further, a territorial legislature 
could not go further. 

In this same legislation that disfranchises bigamists and 
polygamists Congress has said that there shall be no inter- 
ference with opinion, thus drawing sharply the line between 
opinion and actse—recognizing the right to have an opinion, 
but prescribing punishment for overt acts done pursuant to 
that opinion—declaring, as this Court has declared, that 
acts in violation of law cannot be justifiéd by the plea 
that they were committed in “the free exercise of relig- 
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From the foregoing it conclusively appears that a man 
may entertain any religions opinion, belief, faith, or senti- 
ment he chooses, and there is no civil power or authority 
that can in any way, directly or indirectly, restrain or inter- 
fere with that opinion, nor deprive him of any of the rights 
or privileges of citizenship because thereof. 

It is equally clear that he may, in “the free exercise of 
his religion,” worship “ according to the dictates of his con- 
science,” and perform such “acts,” and engage in such “ prac- 
tices” as he may deem “most acceptable to his Creator,” 
_ provided he commits nocriminal offence. It is only when he 
has done an act that the law has declared to be criminal that 
he can be.panished or deprived of any right common to his 
fellow-citizens, and then he is not punished, or thus deprived, 
because of his opinion but because of the commission of the 
act which has been forbidden by law. 

It is not a crime, and in this country cannot be made 
x crime, to belong to any particular church, and this, as we 
shall hereafter see, even though it teach bigamy and polyg- 
amy. No legislative authority has ever attempted to make 
such a law. The fall extent to which a statute might go 
would be to punish the act of bigamy or polygamy when 
committed. 

Tne appellant, in “the free exercise of religion,” was en. 
titled to his membership in the Mormon Church. He had 
committed no act forbidden by law. Therefore the provis- 
ions of the Idaho statute disfranchising and debarring him 
from office are unconstitutional and void. 


IT. 


Tus Ipano Sratore viocates tHe X1VraH ArticLtE or 
AMENDMENT TO THE ConsTITUTIUN OF THE Unirep STATEs. 


No State shall make or enforce uny law which shall 
abridge the privileges or immunities of citizens of the United 
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States ; nor shall any Stute deprive any person of life, lib- 
erty, or property, without due process of law, nor deny any 
person within its jurisdiction the equal protection of the 
laws. 

Constitution, Article XIV, Amendments. 


The provisions of the statute of Idaho which provide that 
no person who is “a inember of any order, organization, or 
association which teaches, advises, counsels, or encourages its 
members or devotees, or any other persons to commit the 
crime of bigamy or polygamy, or any other crime defined by 


-law, either as a rite or ceremony of such order, organization, 


or association, or otherwise, is permitted to vote at any elec- 
tion, or to hold any position or office of honor, trust, or profit 
within this Territory,” and that no person is entitled to regis- 
ter or vote at any election who is “a member of any order, or- 
ganization, or association which teaches, advises, counsels, or 
encourages its members, devotees, or any other person to com- 
mit the crime of bigamy or polygamy, or auy other crime 
defined by law, as a duty arising or resulting from member- 
ship in such order, organization, or association, or which 
practices bigamy or polygamy or plural or celestialmarriage 
as a doctrinal rite of such organization,” are in violation of 
this article of the Constitution and therefore void. 

As this Article XIV is, in terms, an inhibition against the 
States, it may be contended that it does not apply to enact- 
ments by a Territorial legislature or by Congress. On this 
point our contention is that when that provision was placed 
in the Constitution it became a fundamental principle of 
Government, and from that time forward there could be no 
legislation from any source, or by any legislative body 
within the jurisdiction of the United States, the effect of 
which would be to abridge the privileges or immunities of 
any citizen, or to deprive him of life, liberty, or property 
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without due process of law, or to deprive him of the equal 
protection of the laws. That provision was enacted to secure 
to every citizen in the United States the same rights that all 
other citizens enjoy, and what we are now contending for 
rests npon the same principle that was announced by this 
Court in the Sinking Fund cases, (99 U. S., 718,) and has 
been announced in other cases, to wit: that although the 
Constitution only prohibited the States from enacting laws 
impairing the obligation of contracts, yet that principle was 
fundamental, and the power to make laws impairing the 
obligation of contracts no more existed in Congress than in 
the States. And sv here, while the language of this constitu- 
tional provision is that no State shall make any law tu 
abridge the privileges of any citizen, ur deprive him of life, 
liberty, or property, without due process of law, or deny 
him the equal protection of the laws, such legislation being 
fundamentally wrong, Congress cannot pass such a law, 
neither can the legislature of any Territory, which derives 
all its power to legislate from Congress. 

Passing now from this preliminary consideration, we are 
bronght to the question whether or not these portions of the 
Idaho statute which are under consideration are an abridgment 
of the privileges of the citizen, or deny to him the 
equal protection of the laws. In other words, is it 
competent for the legislature of Idaho to enact that a man 
shall not vote or hold office who belongs to the Mormon 
church, which, it is averred in this indictment, teaches, 
as a duty resulting from membership, the doctrine of big- 
amy and polygamy? It is important to keep in mind, 
in this connection, .that there is no statute in Idaho that 
makes, or attempts to make, it an offence to belong to the 
Mormon Church, or to any church that teaches such doc- 
trines; and we have, therefore, here presented a case where 
the party was required to make oath that he did not belong 
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to such a church, and, upon failure to take such oath, he 


was prohibited from holding office or voting at an election. 
If he has not committed bigamy or polygamy, no matter to 


what church he belongs, or whether he belongs to any 
church, of course he cannot be punished for that offence. 
If he belongs to a church, the Mormon Church, he has not 
thereby committed any offence, because membership in such 
church has not been made an offence. So that, in no as- 
pect of the case, can he be regarded as having committed 
any offence for which he can in any way be punished. But 
the deprivation of the right to vote or hold office ie, under 
these circumstances, a punishment, because it deprives a 
man of one of the most important rights recognized as ap- 
pertaining to a citizen in a government by the people, and 
because it casts an odium, and places a brand upon him by 
stigmatizing him as being unworthy to participatein the Gov- 
ernment to which he must render obedience, and therefore 
it comes within the declaration of this Court in the Cum- 
mings case (4 Wall., 320), where the Court says: “ The 
deprivation of any rights, civil or political, previously en- 
joyed, may be punishment, the circumstances attending and 
the causes of the deprivation determining this fact.” 

Without his having committed any offense against the 
law, this legislation singles him ont and refuses him a high 
privilege because of membership in a particular chuch ; 
such discrimination is a denial of the equal protection of 
the laws. 

Congress recognized this principle in the so-called 
Edmunds Act, 22 Statutes, 30, and, after disfranchising all 
bigamists and polygamists, provided in the ninth section 
of the act that no person otherwise eligible to vote should 


Ze excluded. from the polls on account of any opinion such 


person may entertain on the subject of bigamy or polygamy.” 
So we say that the act of Idaho is an illegal discrimina- 
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tion against a certain class of citizens and in violation of 
the fourteenth article of amendments, as that article has 
been construed by this Court. 

In Strauder v. West Virginia, 100 U. S., 307, in speak- 
ing of the fourteenth amendment, this Court says: 


It ordains that no State shall deprive any person of 
life, liberty, or property, without due process of law, or 
deny to any person within its jurisdiction the equal prutec- 
tion of the laws. What is this but declaring that the law 
in the States shall be the same for the black as for the white; 
that all persons, whether colored or white, shall stand equal 
before the laws of the States, and, in regard to the colored 
race, for whose protection the amendment was primarily 
designed, that no discrimination shall be made against them 
by law because of their color? 


And at page 308 the Court says: 


| If in those States where the colored people constitute a 
| majority of the entire —— a law should be enacted 
excluding all white men from jury service, thus denying to 
them the privilege of participating equally with the blacks 
in the administration of justice, we apprehend that no one 
would be heard to claim that it would not be a denial to 
white men of the equal protection of the laws. Vor if a 
law should be passe: —— all naturalized Celtic Irish. 
men, would there be any doubt of its inconsistency with the 
spirit of the amendment ?” ! 


In Ex Farte Virginia, 100 U. S., 347, the Court says: 


„The constitutional amendment was ordained for a pur- 

It was to secure equal rights to all persons, and, to 

insure to all persons the enjoyment of such rights, power 

was given to Congress to enforce its provisions by appro- 
priate legislation.” ä 
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In Tick Wo v. Hopkins, 118 U. S., 369, the Court says: 


“ When we consider the nature and theory of our insti- 


“* tutions of government, the principles upon which they are 


supposed to rest, and review the history of their develop- 
ment, we are constrained to conclude that they do not mean 
to leave room for the play and action of purely personal and 
arbitrary power.” . 


In United States v. Cruikshank, 1 Woods, 308, Mr. Jus- 
tice Bradley, speaking of the guarantee of protection under 
the fourteenth article of amendment, said: “It is a guar- 
antee against the exercise of arbitrary and tyrannical power 
on the part of the government and legislature of the State.” 

And in the same case, in this Court, the Chief Justice, 
in speaking of the guarantee of this amendment, said : 


“The equality of the rights of citizens is a principle of 
republicanism. Every republican government is in duty 
bound to protect all its citizens in the enjoyment of this 
principle, if within its power. The duty of protecting its 
citizens in the enjoyment of the equality of rights was 
originally assumed by the States and it remains there. The 
only obligation resting upon the United States is to see 
that the States do not deny the right.” 

92 United States, 555. 


Such being the obligation resting upon the United 
States Congress it may pass such acts as may be necessary 
to prevent the State from denying this equal protection, 
but the right of the citizen to have equal protection is not 
limited to such action as Congress may take. If Congress 
omits to take euch action as is necessary to secure this 
equal protection, whenever a case is presented in which 
such protection has been denied by an act of the State, 
whether throngh its legislature, its judiciary, or any other 
agency, which deprives a citizen of that equal protection, 
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this Court will afford him that protection by pronouncing 
the act by which, or through which he was deprived of this 
right, void. 

These extracts show how far reaching is this 14th article 
of amendment. It prohibits discrimination on account of 
color, on account of race. It strikes down all attempts to 
exercise purely personal and arbitrary power. It secures 
equal rights to all persons. It will not permit the State or 
any agency of the State to do anything which discriminates 
in favor of one citizen, or class of citizens, as against an- 
other citizen or class of citizens. And it inevitably follows 
asa result of this that it equally prohibits any discrimination 
by the State in favor of one religious sect against another. 
It is broad enough and comprehensive enough to protect 
every right of the citizen, civil, political and religions against 
any assault thereon by the State, and to secure to every 
citizen immunity from restraints not placed upon all others, 
and this having become a fundamental principle of the 
Government, it is a prohibition not merely upon a State, 
but equally a prohibition upon Congress and upon the 
Territorial legislatures. 

But in addition to this, and as bearing more directly upon 
another clause of this amendment, we cite the language 
of this Court: 


“The right of suffrage, when granted, will be protected. 
He who has it can only be deprived of it by dne process of 
law.” 


Minor v. Happersett, 21 Wall., 176. 
On this subject, Judge Jeremiah S. Black said : 


“The right of suffrage is part of a voters property. Its 
value is inestimable, because it is the right preservative of 
all other rights. You cannot deprive him of it without due 
process of law.” 

Black’s Essays and Speeches, 612. 0 
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“It cannot be necessary to say much in refutation of the 


idea that there cannot be a legal interest or ownership in 
-qnything which does not yield a — p benefit, as if the 


law regurded no rights but rights of money and visible, 
tangible property, of what nature are all rights of — 
No elector has a particular personal interest, but each 
a legul right, to be exercised at his own discretion, and it 
cannot be taken away from him.” 
Daniel Webster in Dartmouth College Case, 5 Web- 
ster’s Works, 479. 


A share in the sovereignty of the State, which is exer- 
cised by the citizens at large in voting at the elections, is one 
of the most importunt rights of the subject, and in a republic 
ought to stand foremost in the estimation of the law. It is 
thut right by which we exist asa free people, and it will 
certainly therefore never be admitted that less ceremony ought 
to be used in divesting any citizen of that right than in de- 
priving him of his property. Such a doctrine would ill suit 
the principles of the Revolution, which taught the inhabi- 
tants of this country to risk their lives and fortunes in as- 
serting their liberty, or, in other words, their right to a share 
in the Government. Let me caution against precedents 
which may, in their consequences, render our title to this 
great privilege precarivus.” 

: Alexander Hamilton, quoted in 4 Wall., 291. 


Referring to the kinds of legislation we are now consider- 
ing, Mr. Hamilton said : 


Nothing is more common than for a free people, in 
times of heat and violence, to gratify momentary passions 
by letting into the government principles and precedents 
which afterwards prove fatal to themselves. Of this kind 
is the doctrine of disfranchisement, disqualification, and 
punishments by acts of the legislature. The dangerous 
consequences of this power are manifest. If the legislature 
can disfranchise any number of citizens at pleasure, by 
general descriptions, it may soon confine all the voters to 
a small number of partisans, and establish an aristocracy or 
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oligarchy. If it may banish at discretion all those whom 


particular circumstances render obnoxious, withont hearing 


or trial, no man can be safe, nor know when he may be the 
innocent victim of a prevailing faction. The name of lib- 
erty applied to such a government would be a mockery of 
common-sense. * * The people are sure to be losers 
in the event, whenever they suffer a departure from the 
rules of general and equal justice, or from the true prin- 
ciples of universal liberty.” 
Quoted in 4 Wall., 292. 


We quote these as showing how deep-seated in the prin- 
ciples of this Government is this right of having the elective 
franchise. At the very beginning of the Government it 
was regarded as one of the most important of all political 
privileges that were to be enjoyed by the citizen, and, such 
being the case, this principle is particularly and emphatically, 
and of necessity, embraced within the provision of the four- 
teenth article of amendment to which we now allude. 


Tue Rieut ro Presonise QUALIFICATIONS FOR VOTERS. 


But it may be said that a State ora Territory has the right 
to prescribe the qualifications of voters and, as a general 
proposition this is not controverted by us, but that right is 
not an unlimited one. It must be exercised within the 
provisions of the Constitution. It must be a reasonable 
exercise of power and not such legislation as will deprive 
the citizen of any rights or privileges that are guaranteed 
to him by the Constitution of the United States. 

No precedent can be found that is precisely applicable to 
this case, since it is the first time, in the history of the Gov- 
ernment, that an act of the character now being considered 
has been enacted by the legislature of a Territory. 

As to a State, it may be conceded, as a general proposi- 
tion, that it has the right to fix such qualifications, but, 
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while it is not necessary to this case to settle or determine 
how far a State may go in this direction, as the power of the 


State in this regard may be claimed to have some bearing on 


the case,, we do not concede, but deny, that a State has un- 
limited power to prescribe the qualifications of its voters. 

Religious liberty, as we have already scen, is now classed 
among the “absolute rights of individuals (2 Kent Com., 
34), or “among the first of civil rights” (Cooley on Torts, 
33), and, since a citizen of the United States, although he 
may be, and of necessity is, a citizen also of a State, the 
latter, in the oxercise of its right to fix the qualifications of 
voters, cannot prescribe a religious test without striking 
down this right which, by the Constitution, is guaranteed 
to the citizen. 

The State could not make as a test for holding office that 
a man should or should not be a Catholic, or a Methodist, 
or a Presbyterian, or that he should not believe in baptism 
by immersion or sprinkling, or be a member of a particular 
church because of its doctrines, for the reason that the Con- 
stitution, which was made for all the people of all the Na- 
tion, was intended to secure to them all the free exercise of 
religion; and, therefére, it cannot be permitted to a State 
to abridge or impair this Constitutional right of the free 
exercise of religion, by admonishing the citizen that if he 
does exercise it he shall not enjoy the privileges of voting 
or holding office. 

To permit this would be to permit the States to reduce 
our boasted religious liberty to a mere idea—a shadow with- 
out substance—for the citizens, while citizens of the United 
States, are, at the same time, citizens of the States, and if 
the latter may thus prevent the free exercise of religion, the 
Constitutional guaranty exists only in name. 

And this, we submit, is so, especially since the adoption 
of the XIVth Article of Amendment to the Constitution. 
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That amendment expressly forbids the State to deny to an y 
person within its jurisdiction the equal protection of the 
laws. 

This equal protection of the laws is not confined to the 
protection of such laws as the State may itself make, but it 
is much broader in its signification, and must be regarded 
as embracing whatever rights the citizen has under the Con- 
stitution of the United States; and, since the Constitution 
of the United States guarantees to him religious liberty and 
the free exercise of religion, no State, by any enactment, 
can, directly or indirectly, strike down or impair his right 
to his religious belief or his right to freely exercise his re 
ligion. ; 

To permit to a State the exercise of arbitrary and un- 
limited power on this subject would be to authorize it to 
subvert this principle. If the State can do this, it may say 
that a man shall not vote because he is an infidel, one who 
does not believe in the Scriptures, or because he is an atheist, 
or because he is a Jew and thus it may continue to eliminate 
until the adherents, of every sect are disfranchised but one. 
Therefore, these provisions of the Constitution are a limit 
upon the power of the State to fix the qualifications of voters. 

There is another view of this case that, we submit, must 
operate to prevent the State from going to the extent to 
which we have alluded. Under the Constitution no religi- 
ous test for the office of President, Vice-President, Members 
of Congress, etc., can be fixed or established by Congress. 
If the religious test is made for franchise it indirectly makes 
a religious test in respect of the matters just referred to. It 
directly interferes with the functions of the National Gov- 
ernment. 

In most of the States the electors for President and Vice- 
President, and Members of Congress, are voted for on the 
same ticket and in the same ballot-box, and at the same time 
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that the voter casts his vote for the State officers he casts 
his vote for these electors and Members of Congress. His 
„ qualification to vote for Members of Congress and electors 
is the same as for State officers. And if a State may make 
a religious test for qualification as a voter, that same qualifica- 
tion applies to voting for Members of Congress and electors, 
and thus might vonduce to the selection of these by the adher- 
ents of some sects to the exclusion of others. And this, we sub- 
mit, is contrary to the entire spirit of the Constitution, which 
is that religion shall not enter into or in any way affect the 
political affairs of the Nation. And for this reason a State 
cannot be permitted in the exercise of its power to fix quali- 
fications, to make a religious test of any kind or character 
whatsoever. 

We have said this much in relation to the power of the State 
to fix qualifications of voters, not because we deem it essential 
to the determination of this case, but becanse of broad as- 
sertions that are made in text-books and decisions of 
courts, which would seem to accord to the States unlimited 
and arbitrary authority in this regard, which were not made 
when matters such as are here being discussed were under 
consideration, and we make these observations in this con- 
nection to attract the attention of the court to the subject, 
and to protest against any recognition, by this Court of the 
right of a State to fix a qualitication that impairs, in any 
way, any right which the citizen has under the Constitution 
of the United States, or that violates any of those funda- 
mental principles which underlie all free republican govern- 
ments. 

But whatever may be the right of à State in this regard, 
the same right does not attach to the legislature of a Terri- 
tory, and for the reason, that the powers of a Territorial 
legislature are derived from Congress, and it can exercise 
no power that Congress could not itself exercise. 
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In Murphy v. Ramsey, 114 U. S., 44, this Court says: 


The people of the United States, as sovereign owners 
of the national Territories, have supreme power over them 
and their inhabitants. In the exercise of this sovereign 
dominion they are represented by the Government of the 
United States, to whom all the powers of government over 
that subject have been delegated, subject only to such re- 


strictions as are expressed in the Constitution, or are neces- . 


sarily implied in its terms, or in the purposes and objects of 
the power itself; for it may well be admitted in respect to 
this, as to every power of society over its members, that it 
is not absolute and unlimited.” 


And this brings us back to the question already con- 
sidered, whether or not Congress, in legislating for the 
Territories, has the right to prescribe a religious test for 
the qualifivation of voters and for holding office; a right 
which we deny can be exercised by Congress, for reasons 
hereinbefore and hereafter stated. 


III. 


Tuis Ipano Srarurk VIOLATES Axriclx VI or Tux Con- 
STITUTION OF THE UNrrRD STATEs. 


No religious test shall ever be required as a qualification 
to any office or public trust under the United States. 
Constitution, Article VI. 


The provisions of the Idaho statute which provide that 
no person “who is a member of any order, organization, or 
association which teaches, advises, counsels, or encourages its 
members or devotees or any other persons to commit the 
crime of bigamy or polygamy, or any other crime defined 
by law, either as a rite or ceremony of such order, organi- 
zation or association, or otherwise, is permitted to vote at ang 
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election, or to hold any office or position of honor, trust, or 
profit within this Territory,” and that no person is entitled 


tu register or vote at any election who is “a member of any 


order, organization, or associatiun which teaches, advises, 
counsels, or encourages its members, devotees, or any other 
person to commit the crime of bigamy or polygamy or any 
other crime defined by law, as a duty arising ur resulting 
from membership in such order, organization, or association, 
or which practices bigamy or polygamy or plural or celestial 
marriage as a doctrinal rite of such organization” are in 
violation of ‘this clause of the Constitution. 

This Constitutional provision was designed to exclude all 
consideration of religion, or religious opinion, in fixing the 
political rights of the citizen. Whatever else may be done 
or considered in fixing his political status, or in according or 
withholding political rights, his religious opinion cannot be 
considered. 

That this is so cannot be more clearly expressed than in 
this provision, by which a religious test to hold office is, 
with such emphasis, forbidden. 

This being forbidden everything incident to it is forbid- 
den. It would be a strange anomaly, when the Constitution 
so prohibits a religious test as a qualification to an office, 
and thereby makes a man of any religious faith, or of no 
religious faith, eligible to hold the office of President, if it 
could be enacted by any legislative body that he must be of 
some particular faith, or must not be of some specified 
faith, or he should not vote at an election for the office 
which the Constitution says he is eligible to hold. Such an 
inconsistency would be hostile to the spirit of our Govern- 
ment and the Constitutional provision; the one is the con- 
comitant of the other, and no religious test can be applied 
to the one that does not directly or indirectly affect the 
other, and what cannot be done directly cannot be done 
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indirectly (4 Wall., 125). There must be harmony and 
consistency in such a matter as this, and the application of 
the principle must extend to the Territories of the United 
States. 

Holding office and selecting persons to hold office are in- 
separable parts of oursystem. They are associated together, 
and when a religious test is forbidden to be applied to the 
one, it is equally forbidden to be applied to the other. 

That this statute requires a religious test is apparent upon 
its face. The ground of disfranchisement is membership in 
an organization which encourages its members to commit 
bigamy or polygamy “as a duty resulting from member- 
ship,” or which practices bigamy or polygamy, or celestial 


marriage, “as u doctrinal rite of such order.” Simple en- 


couragement to commit crime by an organization of which 
the citizen is a member does not disqualify him from 
voting, because, by the language of the act, the encour- 
agement must be offered upon the ground of duty, or 
religious obligation arising from membership in the or- 
ganization, or the latter must teach the commission of 
these acts from religious motives, otherwise the exclusion 
does not operate. And so also the practice must be “as a 
doctrinal rite,” or the member is not excluded. In other 
words the practice must be as a tenet of faith, sanctified by 
a religious ceremony ; and the language of the statute does 
not admit of such an interpretation as will .disfranchise the 
members of an organization existing solely for the promo- 
tion of crime, however henious their acts may be, even 
though the primary and sole object of the organization be 
to commit murder, theft, arson, rape, and other crimes which 
are malum in se; unless their acts are the promptings of 
duty, or are performed “as doctrinal rites ” or religious cer- 
emonies, the members are not disqualified by this statute 
from voting or holding office. 
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Mr. Webster defines a “ rite” as: 


* The act of performing divine or solemn service, as es- 
tablished by law, precept, or custom ; formal act of religion, 
or other solemn duty; a religious ceremony of usage.” 


The object of this legislation was not only to deprive 
citizens of the elective franchise because of their member- 
ship in a religious organization, the Mormon Church, but 
to contine the exclusion provided for to members of that 
religious organization. 

IV. 


Tue Ipano srarurz is vom BECAUSE CoNGRESS HAS EXER- 
CISED ITS POWER ON THE SAME SUBJECT. 

While denying the power of both Congress and the leg- 
islative assembly of Idaho to prescribe the test it has, as a 
qualification for voting and holding office, if in error as to 
the power of Congress in this regard, we still maintain that 
the Territorial legislature could not prescribe it, for the 
reason that Congress had already legislated upon the sab 
ject, and its action is “the supreme law of the land.” 

Undoubtedly Congress has the right to legislate for the 
Territories, and the most that can be said for the Territo- 
rial legislature is that it may legislate upon the same sub- 
jects if Congress has not already legislated thereon, and in 
that respect it stands in the same attitude towards Congress 
as a State, which may legislate if Congress does not, but 
if Congress does legislate a State cannot, or if the State 
has legislated and Congress afterwards does so, the State 
legislation is superseded. 

The authorities on this subject are numerous and familiar. 

It is now settled that when powers are exercised by Con- 
gress, the concurrent powcr in the inferior legislature ceases 
or is in abeyance; that the two legislative wills cannot be 
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exercised at the same time upon the same subject-matter, 
and that of Congress, within its sphere is “the supreme 
law of the land.” 

i Paschal’s Annotated Const. (3d ed.), Sec. 288. 

N Ex- parte MeNiel, 13 Wall., 240. Ee 
} Gilman v. Philadelphia, 3 Wall., 713, 727. => 
H Pennsylvania v. Wheeling Bridge, 18 How., 430. 


In Railroad Company v. Fuller, 17 Wall., 568, this Court | 

says that one class of the powers of Government in the 
complex system of polity which exists in this country, com- | 
' 


0 prises 


„Those which may be exercised by the States, but only 
i until Congress shall see fit to act upon the subject; the au- 
0 thority of the State then retires and lies in abeyance until 
i the occasion for its exercise shall occur.” | 


And speaking of some of the cases above cited, at page 
0 569, the Conrt says: 


“In Gilman v. Philadelphia, the State of Pennsylvania 
had authorized the erection of a bridge over the Schuylkill 
river in the city of Philadelphia. This Court refused to 
sf interpose, becanse there was no legislation by Congress 
‘affecting the river.’ The authority of Congress over the 
subject was affirmed in the strongest terms. In the Wheel- 
ing Bridge case, the bridge was decreed to be a nuisance, 
becanse Congress had regulated the Ohio river, and thereby 
ö secured to the public the free and unobstructed use of the 
| same.’ Congress subsequently legalized the bridge, and this 


| Court held the case to be thereby terminated. 

: “In Cooley v. The Board of Wardens, the validity of a 
: State law establishing certain pilotage regulations was drawn 
0 in question. It was admitted by this Court that the regu- 
Hi lations were regulations of commerce, but it was held that 
| they were valid and would continue to be so until super- 
| seded by the action of Congress. In ex-parte McNeil the 
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same question arose, and the doctrine of the preceding case 
was reaffirmed.” * 


* 
Ohancellor Kent, in speaking of the decision of the Su- 
preme Oourt in the case of Houston v. Moore, says: 


“The doctrine of the Court was, that when Con 
exercised their power upon any given subject, the State 
could not enter upon the same ground and provide for the 
same objects. The will of Congress may be discovered us 
well by what they have not declared as by what they have 
expressed. The two distinct wills cannot at the same time 
be exercised, in relation to the subject, effectually, and at 
the same time be compatible with each other. If they vor- 
respond in every respect then the latter is idle and inop- 
erative. If they differ, they must, in the nature of things, 
oppose each other so far as they do differ. It was there- 
fore not a true and constitutional doctrine, that in cases 
where the State government has concurrent power of legis- 
lation with the National Government, they may legislate 
upon any subject on which Congress have acted, provided 
the two laws are not in their operation contradictory and 
repugnant to each other.” 
1 Kent’s Commentaries, 389. 


At page 391, the Chancellor says: 


„The question was, whether a State legislature had any 
concurrent power remaining after Congress had provided, 
in its discretion, for the case. The conclusion was, that 
where once the legislature of the Union has exercised its 
power on a given subject, the State powers over that same 
subject, which had before been concurrent, was by that ex- 
ercise prohibited; and this was the opinion of the Court.” 


In the case referred to by Chancellor Kent, this Court 
says: 


“The two laws may not be in such absolute opposition to 
each other, as to render the one incapable of execution, 
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without violating the injunctions of the other; and yet, the 
will of the one legislature may be in direct collision with 
that of the other. This will is to be discovered as well by 
what the legislature has not declared, as by what they have 
expressed. Congress, for example, has declared that the 
punishment for the disobedience of the act of Con 
shall be a certain fine, if that provided by the State legisla- 
ture for the same offence be a similar fine, with the ad- 
dition of imprisonment or death, the latter law would not 
prevent the former from being carried into execution, and 
may be said therefore not to be repugnant to it. But 
surely the will of Congress is, nevertheless, thwarted and 
opposed.” 


Houston v. Moore, 5 Wheaton, 22, 24. 
The Court continues in the same connection : 


“This question does not so much involve a contest for 
power between the two governments, as the rights and 
privileges of the citizen, secured to him by the Constitution 
of the United States, the benefit of which he may lawfully 
claim.” 

Lbid, 23. 


Again, at page 24, the Court says: 


“This course of reasoning is intended as an answer to 
what I consider a novel and unconstitutional doctrine, that 
in cases where the State government have a concurrent 
power of legislation with the National Government, they may 
legislate upon any subject vn which Congress has acted, pro- 
vided the two laws are not in terms, or in operation, contra- 
dictory and repugnant to each other.” 


This doctrine applies to the present case in this way. 
Section 1860 of the United States Revised Statutes provides 
as follows: 


„At all subsequent clections, however, in atiy Territory 
hereafter organized by Congress, as well as at all elections 
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in Territories already organized, the qualifications of voters 
and of holding office shall be such as may be préscribed by 
the legislative assembly of each Territory; subject, never- 
theless, to the following restrictions on the power of the 
legislative assembly, namely : : 

„First. The right of suff and of holding office shall 
be exercised only by citizens of the United States above the 
age of twenty-one years, and by those above that age who 
have declared on oath, before a competent court of record, 
their intention to become such, and have taken an oath to 
support the Constitution and Government of the United 

tates. 

“Second. There shall be no denial of the elective fran- 
chise or of holding office to a citizen on account of race, color, 
or previous condition of servitude. 

“Third. No officer, soldier, seaman, mariner, or other 
person in the Army or Navy, or attached to troops in the 
service of the United States, shall be allowed to vote in any 
Territory by reason of being on service therein, unless such 
Territory is, and has been for the period of six months, his 
permanent domicile. 

„Fourth. No person belonging to the Army or Navy shall 
be elected to or hold any civil office or appointment in any 
Territory.” 


By this provision it will be seen that Congress authorized 
the legislature of the Territory to prescribe the quualifica- 
tions of voters, with the exceptions named in this section. 
We have already attempted to show that even under 
that section the legislature could not prescribe a religious 
test. But by the act of 1882, Congress took up the subject 
of bigamy and polygamy, and by the eighth section of that 
act, dealt with the consequences of the commission of those 
offences ; and, in that connection provided, not for Utah 
alone, but for all the Territories, as follows: 


“Szo. 8. That no polygamist, bigamist, or any person 
cohabiting with more than one woman, and no woman co- 
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habiting with any of the persons described as aforesaid in 


this section, in any Territory or other place over which the 


United States have exclusive jurisdiction, shall be entitled 
to vote at any election held in any such Territory or other 
place, or be eligible for election or appointment to or to be 
entitled to hold any office or place of public trust, honor, or 


emolument in, under, or for any such Territory or place, ur 


under the United States.” 22 Statutes, 31. 


This, then, is a case where Congress has acted ” and has 
“exercised its power on a given subject,” thereby, as we in- 
sist, placing it beyond the power of the Territorial legisla- 
ture to enact any law whatever on that subject. What the 
legislature has-sought to do is to add to the legislation of 
Congress, and that is precisely what this Court, in the lan- 
guage above quoted from Houston v. Moore, supra, has 
characterized as “a novel and unconstitutional doctrine; that 
in cases where a State government have a concurrent juris- 
diction with the National Government they may legislate 
on any subject on which Congress has acted, provided the 
two laws are not in terms or in operation contradictory and 
repugnant to each other.” 

It is not necessary, acvording to the language of the 
Court, that the two laws shall be repugnant to each other 
in order to deprive the Territorial legislature of the power 
to legislate. It is only necessary that Congress should have 
legislated upon the same subject. And the legislature of 
the Territory cannot supplement that legislation by adding 
something which Congress did not see fit to enact. 

Congress provided that no bigamist or polygamist shall 
be entitled to vote. This was legislation upon the subject 


of disfranchisement, as connected with the offences of big- 


amy and polygamy. This is as far as Congress ventured 
to go; but the Idaho legislature undertakes to add to what 
Congress has seen fit to do, another disqualification, namely, 
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membership in the Mormon Church. Such additional leg- 


islation is unconstitutional and void. 
a 


Tue Mormon OCnonon nor a CRU NAL ORGANIZATION. 


We have already anticipated that the attempted answer 
to what we have been discussing will be that the exclusion 
which we resist is not because of religious opinion or belief, 
but only becanse of membership in a church which inenl- 
cates as a doctrine bigamy and polygamy, and if there is 
any answer to our contention it must be found in what we 
have just stated. We have already partially considered this 
point, and now offer the following additional suggestions in 
support of our contention that it is no answer to our propo- 
sitions. If it is an answer to every other objection that we 
have made, it is no answer to the one which rests upon the 
proposition that Congress, having legislated upon the subject 
of disfranchisement, the Territorial legislature could not 
legislate further on that subject; but we submit that it is 
not an answer to any of the other propositions we have 
presented, because it rests entirely upon the mere fact of 
membership in such a church. It involves of necessity an 
enquiry into the doctrines of this Church and the religious 
belief of its members. It of necessity involves a condem- 
nation of opinion and undertakes to control individual asso- 
ciation hecause of opinion or belief. It virtually says that 
men who entertain the opinion that polygamy is sanctioned 
by divine law shall not associate themselves together as a 
church and exercise religion, so that this attempted answer 
is hottomed in, and reste upon exclusion from the elective 
franchise because of opinion. 

The reply to this position, that it is exclusion because of 
membership, and not becanse of opinion, must be looked for 
in a careful consideration and application of those general 
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principles of constitutional law which lie at the foundation of 


all elective governments. 


That a citizen, who is entitled to vote according to the 
general principles and the fundamental scheme of his Gov- 
ernment, cannot be deprived of that right by the mere 
caprice or arbitrary act of the legislature—such act not being 
founded upon some recognized principle of reason looking 
to the welfare of the State—is one of those general and well- 
settled maxims of constitutional law, which are of universal 
recognition. This will be found either expressly asserted or 


recognized in such cases as— 
The People v. Maynard, 15 Mich., 471. 
Lanning v. Carpenter, 20 New York, 449. 


Attorney-General v. Supervisors of St. Clair, 11 Mich., 


63. 


According to this constitutional principle, a statute which 
attempted to disfranchise a citizen because he was « cripple, 


or because physically deformed, or because he had red hair, 


would be void in every free country. 

Or, coming somewhat nearer to the case at bar, a statute 
which disfranchised a member of tlie Soviety of Friends“ 
mercly because he was a member of that society, and because 
such society holds and teaches that all resorts to war are wrong, 
would be held, by the universal judgment of free countries, 
to be void. It would be so held, not merely because of its 
invasion of that religious liberty which is secured by the 
constitutions and bills of rights of all free and elective 
Governments, but also, because such u law is so grossly un- 
equal, so arbitrary and unjust as to put it outside of the 
province of legislation. 

3 Dall., 388 ; 2 Dall., 308, 309. 
13 Wall, 662; 15 Wall, 622; 20 Wall, 668. 
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Apply, now, these general principles of law to the vase 
at bar, and in so doing, keep carefully in mind those other 
accepted principles of constitutional law to which we have 
already pointed, to wit : 

One, that disfranchisement cannot be based on mere be. 
lieus, religions or otherwise, as distinguished from acés. 

Another, that such disfranchisement cannot be based on 
the observance of the practices of one’s religion, when these 
do not involve crime against the State. 

Still another, that in the case at bar, the act which the 
statute of Idaho makes a cause of disfranchisement is not 
that the appellaut's church was not a religious society 
within the sense of the word “ religion“ as found in the 
first article of the amendment to the Constitution ; nor that 
the appellant either believed in or practived, or inculcated 
the practice of, any offence against the State, unless, in- 
deed, his said membership constituted, per se, such inculea- 
tion. 

These indisputable points being carefully remembered, it 
results, that if this stutute is to be sustained as a valid one, 
then it must be because it is competent for the leyislature to 
disfranchise a citizen for the mere fuct that some of his 
church associutes believe in a certain practice made criminal 
by law. 

If such a companionship, or such à membership, can be 
made the sole ground for disfranchisement, then, manifestly, 
the legislature can just as well make any other mere com- 
panionship, or association, with persons who believe or who 
teach doctrines, some of which are forbidden by law, to 
be the sole ground of disfranchisement. 

This becomes self-evident, becanse this indictment does 
not allege that the appellant was guilty of any crime—that 
he believed in any criminal practice—that he taught any 
criminal practice, or that a person could not belong to said 
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church without believing in or practicing or inculeating such 
forbidden practices. On the contrary, the indictment only 
shows that he was a member of a church where such prac- 
tice was held as a duty. 

Hence, us already remarked, if this law can be sustained, 
it must be becanse that it is competent for the legislature to 
ordain that any citizen, although in all respects innocent 
and pure and intelligent, and qualified to exercise the elec- 
tive franchise equally with the most eminent in the State, 
may be disfranchised merely because he belongs to a society 
or a club, or a traveling party, or a church, wherein are ad- 
mitted those who hold or teach certain practices regarded 
by the law as criminal. 

If the legislature may ordain that no man shall vote who 
has for his companions in the church those holding such prin- 
ciples, then, surely, it is equally competent for the legisla- 
ture to prohibit a man from voting who has for his associ- 
ates, in any other form of organization, or any other com- 
panionship, people holding the same principles. 

It seems to us, and we therefore submit, that if such act of 
companionship can be seized upon by the legislature and 
made the ground for disfranchising the citizen, then there 
is nothing that cannot be made the ground of such disfran- 
chisement, and the citizen is left, in this regard, subject to 
the mere caprice of the legislative will, and liable to its ex- 
ercise of arbitrary and despotic power. 

Could it be that one man, if he taught polygamy as a 
Christian duty, could be disfranchised because of such teach- 
ing? Hardly. If one man could not, neither could a dozen, 
or a hundred, or any other number. Could an association 
composed of such men, associated for the purpose of pro- 
mulgating such a doctrine, be declared an unlawful or crim- 
inal association? That could not be. If it could, then an 
association of liquor sellers could be made a criminal organ 


ization for teaching that laws forbidding the sale of liquors 
are wrong, and should be repealed. | 
„If such things us those can be declared 2 then any 


‘association of citizens for the purpose of opposing legisla- 
tion which declares anything an offence not malum in se 
could be dissolved as being hostile to good government, and 
its members punished by disfranchisement. 

The logical consequences of such a doctrine mnst condemn 
it. But suppose another case: that there is an ecclesiastical 
association, a church, that has for its creed the following: 


Arricies oF Fairs or tHe Cnunon or Jxsus CuristT or 
Latrer-Day Saints. 


1. We believe in God, the Eternal Father, and His Son, 
Jesus Christ, and in the ‘Holy Ghost. 

2. We believe that men will be punished for their own 
sins and not for Adam’s transgression. 

3. We believe that through the atonement of Christ all 
mankind may be saved, by obedience to the laws and ordi- 
nances of the gospel. . 

4. We helieve that these ordinances are: First, faith in 
the Lord Jesus Christ; second, repentance ; third, baptism 
by immersion for the remission of sins ; fourth, laying on 
of hands for the gift of the Holy Ghost. 

5. We believe that a man must be called of God, by 
“ prophecy, and by the laying on of hands,” by those who 
are in authority to preach the Gospel and administer in the 
ordinances thereof. 

6. We believe in the same organization that existed in 
the primitive church, viz., apostles, prophets, pastors, 
teachers, evangelists, ote. 

7. We believe in the gift of tongues, prophecy, revela- 
tion, visions, healing, interpretation of tongues, etc. 

8. We believe the Bible to be the word of God, as far as 
it is translated correctly ; we also believe the Book of Mor- 
mon to be the word of God. 

9. We believe all that God has revealed, all that He does 
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now reveal, and we believe that He will yet reveal many 
great and important things pertaining to the Kingdom of 
God 


10. We believe in the literal gathering of Israel and in 
the restoration of the Ten Tribes. That Zion will be built 
‘upon this continent. That Christ will reign personally 
upon the earth, — that the earth will be renewed and re- 
ceive its paradisic glory. | 

11. We claim the pr 
according to the dictates of our conscience, and allow all 
men the same privilege, let them worship huw, where, or 
what they may. 

12. We believe iy being subject to kings, presidents, 
rulers, and magistrates; in obeying, honoring, and sustain- 
ing the law. 

13. We believe in being honest, true, chaste, benevolent, 
virtuous, and in doing good to all men; indeed we may 
say that we follow the admonition of Paul: We believe 
all things, we hope all things,” we have endured many 
things, and hope to be able to endure all things. 

If there is anything virtuous, lovely, or of good report or 
praiseworthy, we seek after these things. 


This is the religious creed of the Church of Jesus Christ 
of Latter-day Saints, or Mormon Church, and is introduced 
here for the purpose of showing that this Charch is not an 
organization or association for the purpose of or devoted to 
teaching polygamy, but is a teacher of principles and doc- 
trines that must commend themselves to all Christian peo- 
ple, and therefore it clearly comes within the provisions of 
the first article of amendment to the constitution, and is 
entitled to its protection. 

And in this connection we desire to say that, while we are 
precluded by the language of this indictment from question- 
ing the truth of its averment, that the Church teaches po- 
lygamy as a duty arising and resulting from membership, we 
trust that we may be pardoned for denying, as a matter of 
fact, that any such duty is enjoined; and, while there are 


claim the privilege of worshiping Almighty God, 
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differences of opinion among members of this Church, as 
there are among members of every other church, we assert 


. that this Church does not teach that polygamy is a duty 
arising and resulting from membership, but. that it only 


teaches that polygamy, under special circumstances is per- 
missive, or, in other words, that a man may practice polygamy 
without violating the laws of God ; and it further teaches the 
obligation of its members to obey the laws of the land. 

But returning to our supposed case, let us assume that, in 
addition to the creed, there is taught the doctrine. that po- 
lygamy is a duty, as averred in the indictment, could such a 
church be declared to be a criminal organization, and could 
a member of that church be disfranchised becanse of his 
membership in it? If a man can be legally disfranchised 
for membership in that church the door is wide open for the 
destruction of religious freedom. 

Such legislation presupposes that every man who unites 
himself with a church sanctions and approves every dogma 
of the church, and condemns him whether in fact he believes 
or practices it or not. 

It is not going too far to say that it is a matter of com- 
mon knowledge that members of a church do not always 
subscribe to all the dogmas or tenets of the church to which 
they belong. 

This is equally true as to the Mormon Church. What- 
ever its teachings may be, but a small portion of its mem- 
bers are, or ever have been in polygamous relations, and, in 
the absence of proof on the subject, it is not to be presumed 
that all the members endorse these doctrines and practices, 
any more than that eminent Presbyterian divines believe in 
the doctrines or declarations that they are endeavoring to 
eliminate from their creed. ° 

To say, therefore, that a man shall be disfranchised, be- 
cause of the fact that he belongs to the church, is only 
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evading the real reason, and attempting by an artifice to 
escape from and to set at naught principles that are of the 
very essence of our system of government. It goes much | 
deeper than mere membership, and reaches to and attempts 
coercion in the matter of opinion. Against such an assault ; 
we most earnestly protest. It is an insidious method of in- me 0 

7 

ö 


vading the sacred domain of conscience and striking down 
the safeguards of religious liberty. 
The Honorable Jeremiah S. Black, in relation to religious 
tests for holding office, used this expressive language : 


There shall be no religious test as a qualification for hold - OM 
ing office. Make what other test you please. Exclude a es 
man, if you like, for his political sentiments, or his moral 2 
conduct, for his wealth or his poverty, for his youth or his ane 
make war on him for the color of his hair, the length of his 
legs, or the shape of his nose, but lot him alone about his 
religion ; that is consecrated ground; that is a point on 
which the Constitution has refused to trust you with one 
particle of power; and wisely, too, for mortal men are not 
fit to be trusted with such power; they have never had it 
without abusing it.” | 

Black’s Essay and Speeches, 54. 5 6 


And these words may be aptly applied to making religious a 
| Opinions or membership a cause or test of qualification as twa a 
| a voter. Bia 
With these suggestions, we leave the case and this most 
important question in the keeping of the Court. 155 
FRANKLIN S. RICHARDS, 5 / 
JEREMIAH M. WILSON, 1 
SAMUEL SHELLABARGER, | . 
For Appellant. | * 2 
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In THE 


Supreme Court of the Anitel States. 


OCTOBER TERM, 1889. 


No. 1261. 


SAMUEL D. DAVIS, ArrELLANr, 
v8. 


H. G. BEASON, SHERIFF oF OneEIDA County, IDAHO, 
APPELLEE. 


BRIEF FOR APPELLEE. 


The question raised in this action is one of great moment. 
It involves the inquiry as to whether or not the law of Idaho 
Territory, so far as set out in the second subdivision of the 
petition, is valid. If it is, then the judgment of the district 
court must be affirmed. If it is not, then that judgment 
must be reversed and the petitioner discharged. Thisis the 
matter of chief importance in this case. 

One other question was raised in the court below which 
is not raised here, and we shall pass it without stating it. 

The statute complained of is found in section 501 of the 
Revised Statutes of Idaho Territory. That section prescribes 
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the disqualifications of electors in the Territory, and is in 
the following language: 


“No person under guardianship, non compos mentis or 
insane, nor any person convicted of treason, felony, or 
bribery in this Territory or in any other State or Territory 
in the Union, unless restored to civil rights; vor any person 
who is a bigamist or polygamist or who teaches, advises, 
counsels, or encourages any person or persons to become 
bigamists or polygamists, or to commit any other crime de- 


fined by law, or to enter into what is known as plural or 


celestial marriage, or who is a member of any order, organ- 
ization, or association which teaches, advises, counsels, or 
encourages its members or devotees or any other persons to 
commit the crime of bigamy or polygamy, or any other 
crime defined by law, either as a rite or ceremony of such 
order, organization, or association or otherwise, is permitted 
to vote at any election, or to hold any position or office of 
honor, trust, or profit within this Territory.” 


The second subdivision of section 504 of the Revised 
Statutes of Idaho requires, as a condition precedent to the 
right to register, that every person offering to register shall 
tuke what is called the elector’s oath. This oath requires in 
effect the person offering to register to swear that he is not 
under any of the disqualifications named in section 501. 

Section 571 of the same statutes provides a similar oath 
to that in section 504, to be taken at the polls by the voter 
upon his being challenged. 

These several statutes being in substance the same, it be- 
comes us to inquire if the Legislature of Idaho had the 
power to enact the statute set out above, and specially that 
portion of the statute cited and set out in the petition. 

The contention of counsel for appellant here is that these 
statutes violate, first, the first amendment to the Constitu- 
tion of the United States; second, the fourteenth amend- 
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ment to the Constitution of the United States; and, third, as 
I understand them, that it violates the eighth section of 
the act of Congress of March 22, 1882, commonly known as 


“the Edmunds law: and, fourth, it violates the sixth article 


of the Constitution of the United States. 

We will examine these objections in the order in which 
we have stated them. 

Does the act complained of violate the first amendment 
to the Federal Constitution? I concede that the Territory 
of Idaho in its legislative powers is controlled directly by 
the provisions of the Federal Constitution, ard that the 
Legislature of that Territory has no other power over the 
subject of the elective franchise than such as is consistent 
with the Constitution and with the Federal laws granting 
the legislative power to the territorial Legislature. 

Section 1852 of the Revised Statutes of the United States 
gives to the territorial Legislature power to legislate on all 
rightful subjects of legislation not inconsistent with the 
Federal Constitution and laws. This would seem to have 
been sufficient for all purposes; but, after providing for the 
conduct of the first election in section 1859 of the Revised 
Statutes, together with the qualifications of electors thereat, 
Congress, in section 1860 of the Revised Statutes, declares 
“At all subsequent elections, however, in any Territory here- 
after organized, as well as at all elections in Territories 
already organized, the qualifications of voters and of hold- 
ing office shall be such as may be prescribed by the legisla- 
tive assemblies of each Territory.” 

This general grant of power to the Legislature is followed 
by four limitations, as follows: 
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First. That the Legislature shall not confer the right to 
vote upon minors or aliens who have not declared their in- 


tention to become citizens. 


Second. The suffrage shall not be denied on account of 
race, color, or previous condition of servitude. 


Third. They shall not confer the right of suffrage upon 


soldiers or sailors of the United States unless they have 


made their permanent home in the Territory six months ; 
and, 


Fourth. They shall not allow any person belonging to the 
army or navy to hold a civil office. 


These four limitations are the only ones found in the 


original law as embraced in section 1860 of the Revised 


Statutes. 

It will be seen from these various sections of the Revised 
Statutes that the legislative assemblies of the several 
States have the same power over the subject of qualifi- 
cations of voters at territorial elections as Congress itself 
has, except they may not, perhaps, absolutely change the 
form of government and abolish elections as Congress might. 

With this view of the power of the Legislature, let us look 
at the statute under consideration. Is it a law respecting 
an establishment of religion? We think we may safely say 
that it does not attempt to establish any religion or church, 
aud this answers this particular objection. But the one 
really urged is that the effect of the law is to prohibit the 
free exercise of religion, and, to speak more plainly, the con- 
tention is that it prevents the free exercise of the Mormon 
religion. | 
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The act of Congress of March 22, 1882, commonly called 
the Edmunds law, in the 8th section provides— 


That no polygamist, bigamist, or any other person co-hab- 


iting with more than one woman, and no woman cohabiting 
with any of the persons described as aforesaid in this section, 
in any Territory or other place over which the United States 
have exclusive jurisdiction, shall be entitled to vote at any 
election held in any such Territory,“ &c. 


The statute under consideration here follows the poliey of 
Congress indicated in the section just cited. It says that 
neither criminals nor their accessories shall vote. 

It is confessed in the case at bar that the petitioner is, and 
was at all the times charged in the indictment, a member of 
a criminal organization; that while such member he en- 
tered into a conspiracy as charged in the indictment. The 
intention of this conspiracy was to nullify the law by com- 
mitting perjury by wholesale, and the conspiracy was car- 
ried out. 

So far as this case is concerned, it is admitted that the 
Mormon Church is a criminal order such as is described in 
the statute; that the petitioner is a member of that order; 
that he conspired with others to violate and nullify this 
law; that this conspiracy was carried into effect. If this 
section 501 of the Revised Statutes of Idaho is a valid law, 
there is no question but the petitioner was properly con- 
victed. 

The contention of counsel that this law prohibits the free 
exercise of religion proceeds upon two propositions, both of 
which, it seems to me, are fallacious: First, that to deprive 
a person of the right to vote is a punishment, and, second, 
that a criminal organization, if called a church and crime 
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practiced in the name of religion, is beyond the reach of 
civil power. I do not agree to either of these propositions. 

The right to vote is purely conventional, and is granted 
or withheld at the will of the legislative power. It is not 
a right inherent in the citizen, nor is it what may be called 
a natural right. Ina state of nature it is not and in the 
nature of things cannot be enjoyed. It is a social privilege 


enjoyed only by those to whom it is granted under the 


social compact. 
In Anderson vs. Baker, Brightley’s Leading Cases on 


Elections, page 27, the supreme court of Maryland, speaking 


on this subject, say: 


“The right to vote is altogether a conventional one; it 
may be granted, abridged, or taken away by the State gov- 
ernment in its discretion, except so far as it is secured by the 
State constitution.” 


In Blair vs. Ridgely, Brightley’s Leading Cases on Elec- 
tions, page 90, the supreme court of Missouri say of this 
right, after pointing out what are the natural, absolute, and 
vested rights of the individuals: 


“ But is the right to vote or to exercise the privilege of the 
elective franchise a right either natural, — or vested ? 
It is certain that in a state of nature disconnected with govern- 
ment no person has or can enjoy it, whilst his right of 
breathing, free locomotion, and the acquisition and enjoy- 
ment of property are perfect.” 


And again, at page 91, the same authority, the court say : 


“As before remarked, outside of society and disconnected 
with government, no person has or can exercise the elective 
franchise as a natural right, and he only receives it upon 
entering the social compact, subject to such qualifications as 
may be prescribed.” 


—— — ar Se — 
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In Minor vs. Happersett, 21 Wallace, page 177, after a 
thorough discussion of this question, this court says that 
the right to vote is not one of the rights, privileges, or im- 
munities pertaining to citizenship, and concludes: 

“Certainly if the courts can consider any question settled, 
this is one. For nearly ninety years the people have acted 


upon the idea that the Constitution when it conferred eiti- 
zenship did not necessarily confer the right of suffrage.” 


Paine on Elections, at section 2, fully defines the elective 
franchise, and, as I believe, correctly. Without quoting the 
language in full, I respectfully refer the Court to this section 
of that authority. | 

The same author, at section 22, says: 

“The disqualification of voters have extended to idiots, 
lunatics, criminals, deaf mutes, deserters, Indians, paupers, 
polygamists, duellists, rebels, persons guilty of bribery or of 
refusing to take a test oath, and to persons not householders. 


Those statutory provisions which fix the qualification or dis- 
qualification of voters are in general mandatory.” 


And again, at section 94, this author says: 


“A State may prescribe a test oath for all electors with- 
out violating the Constitution of the United States.” 


And in the same connection : 


“Ifthe Legislature be vested by the Constitution with 
power to prescribe the qualifications of voters, it may pre- 
scribe a substantive qualification in the form of a test oath.” 


The same must be true of a Territory when this power to 
prescribe qualifications is conferred by the organic act. 

Ii would seem upon principle to be absolutely necessary 
that the law-making power should have the right to pre- 
scribe, by general and uniform laws, the classes who should 
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and also the classes who should not exercise the elective 
franchise. it grows out of the right of society to protect 
itself. 

We believe there is not a State or Territory in the Union 
which does not indicate by positive legislative enactment 
that certain specified classes of citizens shall not vote, and 
the right to exclude the ignorant and the vicious from exer- 
cising the important franchise of voting has never, to my 
knowledge, been questioned by any court. 

The supreme court of Missouri, Blair vs. Ridgely, Bright- 
ley’s Leading Cases on Elections, page 96, speaking of the 
constitutional provision there under consideration, says: 

“The principle of the provision in the constitution is in- 
volved in the power and flows from the duty of the State to 
protect itself—that is, the welfare of the people; it proceeds 
upon the distinction between the laws passed to punish 
offenses in order to prevent their repetition and laws passed 


to protect the public franchises and privileges from abuse 
by falling into unworthy. and improper hands.” 


But it seems to me that the question as to whether or not 


the denial of the right to vote is a punishment is settled by 


the decision of this Court in the case of Murphy vs. Ramsey, 
114 United States, at page 43. It is held in that case ex- 
plicitly that the denial of the elective franchise is not in 
the nature of punishment; and this Court says: 

It would be quite competent for the sovereign power to 


declare that no one but a married person should be enti- 
tled to vote.” 


And I may here remark that just such a law would dis- 
franchise all of the numerous clergy of the Roman Catho- 
lic Church and the entire membership of the Shakers, and 
yet, perhaps, no one would ever think of questioning such 
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a law on the ground that it was a law respecting an estab- 
lishment of religion or prohibiting the free exercise thereof. 

L. may give one further example: 

Congress in recent years has enacted several statutes 
placing serious civil and political disabilities upon persons 
of the Chinese race, all of whom are said to be disciples of 
the religion of Confucius. Yet we have never heard of 
these laws being attacked as laws respecting an establish- 
ment of religion or prohibiting the free exercise thereof. 

As to the granting or withholding of the elective fran- 
chise, we understand the question is one of discretion in the 
law-making power, and while the enactment may be arbi- 
trary, still, if uniform and general—I know of no exception 
to the rule—it will be upheld. 

The policy of a given enactment is not open to inquiry 
in a court. It is only the power to enact that may be ques- 
tioned. 

Upon the second proposition that this law involves a pun- 
ishment for religious membership and religious practices, 
as I understand the law, the practice of crime usually in- 
volves two things—punishment for the crime done, in the 
true sense of that term, and is frequently accompanied with 
certain civil and political disabilities as attending upon the 
practice of crime. The latter are not considered punish- 
ments, but are a mere withdrawal of political power from 
the hands of unworthy persons, The disability does not 
always follow the punishment, and it may be inflicted with- 
out judicial inquiry. 

It was long contended by this same organization which is 
here complaining of this law that they might practice 
openly and notoriously crimes which in other persons would 
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be felony, because it was a part of their religion. This was 
earnestly and strenuously asserted by the organization 
through a long number of years. The matter finally came 
before this Court in the case of Reynolds, 98 U. S. Rep., 
at page 166, and this Court, in answer to this objection, say : 


In our opinion, the statute under consideration is within 
the legislative power of Congress. It is constitutional and 
valid as prescribing a rule of action for all those residing in 
the Territories and in places over which the United States 
have exclusive control. This being so, the only question 
which remains is whether those who do not make polygamy 
a part of their religious belief may be found guilty and 
punished, while those who do must be acquitted and go 
free. This would introduce a new element into criminal 
law. Laws are made for the government of actions, and 
while they cannot interfere with mere religious belief and 
se they may with practices. Suppose that one believed 
that human sacrifices were a necessary part of their relig- 
ious worship, would it be seriously contended that the civil 
government under which we live cou! not interfere to pre- 
vent a sacrifice; or that a wife religiously believed that it was 
her duty to burn herself upon the funeral pile of her dead 
husband, would it be beyond the power of the civil govern- 
ment to prevent her carrying her belief into practice?” 


The supreme court of Idaho, in the case of Woolley vs. 
Watkins, 22 Pacific Reporter, page 106, in passing upon the 
law under consideration here, after making the citation above 
given from the Reynolds case, say : 


“This reasoning and these illustrations apply with as 
much appropriateness and force to the case in hand as they 
do to the one cited, and we do not think it necessary to ex- 
tend the length of this opinion by further discussion to 
eitablish the soundness of the distinction pointed out. Or- 
ders, organizations, and associations, by whatever name they 
may be called, which teach, advise, counsel, or encourage 
the practice or commission of acts forbidden by law, are 
criminal organizations. To become and continue to be 
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members of such organizations or associations are such overt 
acts of recognition and participation as make them particeps 
criminis, and as guility in contemplation of criminal law as 
though they actually engaged in furthering their unlawful 
objects and purposes.” 


Justice Berry, in the same case, in answer to some of the 
numerous objections then made to this law, in a special 
opinion concurring, aptly says: 

“Nor is such law directed to the establishment of any re- 
ligion, nor does it prevent or tend to prevent the free exer- 
cise of any religion, nor does it abridge or tend to abridge 
the freedom of speech or of the press. Under it a member 
of the organization in question may do and enjoy all he 
would do without it, except that he may not have the privi- 


lege of voting at an election. We know of no law making 
such an act a religious rite or ceremony.” 


The supreme court of Idaho in the case of Innis vs. Bol- 
ton, 17 Pacific Reporter, at page 264, in an able opinion 
fully sustain the law here under consideration and declare 
it consistent with the Federal Constitution and laws. 

It will be observed by an examination of the statute 
under consideration that it is not aimed at any particular 
class or organization, but is general, and prescribes a politi- 
cal disability as a result of criminal association. Such asso- 
ciation is, of course, voluntary, and to this effect I need not 
cite authority. 

Every person has it in his own hand under the statute to 
say whether he will be disfranchised or not. If he elect to 
remain a member of a criminal organization or to become 
such, that is his privilege; but he loses the privilege of vot- 
ing by so doing. 

I cannot understand, in the light of the authorities cited 
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and the law as declared by this Court, that there is any- 
thing sacred about crime when practiced in the name of re- 
ligion, or because it is so practiced. If the party here com- 
plaining were confessedly a member of a band of horse- 
thieves, although he claimed the right to steal horses as a 
religious privilege, it is hardly probable that this law would 
be assailed as a law prohibiting the free exercise of his re- 
ligion. 

I may confess that this law, as well as all penal and crim- 
inal statutes, is a law enacted to discourage the practice of 
crime, and if the practice of crime is a religious exercise, 
then, perhaps, so far they are laws preventing the exercise 
of that religion. Further than this I see no reason to go. 

Mr. Cooley, in his Work on Torts, at page 33, lays down 
the true rule on this subject in the following language: 


“Among the first of civil rights is that of enjoying relig- 
ious freedom. If this is complete, as it is supposed to be in 
this country, it implies two things: 1. The right to freely 
render adoration and worship to the Supreme Being in 
the manner indicated by the belief and according to the 
dictates of the individual conscience. 2. The right to be ex- 
empt from exactions in support of the worship of others. 
The first of these may exist where there is only religious 
toleration. The second enlarges toleration into religious 
liberty and equality. 

“ But the liberty to worship, like all other liberty, must 
have bounds prescribed to it as a necessary protection to 
rights that might be invaded by extravagance or excess in 
its indulgence. These bounds must be fixed by law, and as 
in all other cases of restraining laws, the law on this subject 
must have regard to the circumstances of the people for 
whom it is made. 

“One of the most important of these circumstances is the 
religious belief which generally prevails among the people. 
The same laws which give reasonable protection to religious 
liberty where one belief prevails might be abhorrent, and 
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therefore wholly inadmissible, where a different belief is gen- 
eral. To illustrate this we have only tosee what is tolerated 
or Jequired by the religious creeds of some people. The 
religion of some savage tribes permits human sacrifices 
and there were saturnalia among the Greeks aud Romans; 
but in Turkey to-day, where religious liberty is supposed to 
exist, such sacrifices and orgies would be abhorrent and the 
law would punish them. 

“The religion of the Turk, on the other hand, sanctions 
polygamy, and this in a Christian country would be forbid- 
den and punished as a high offense; but neither in the one 
case nor In the other is religious liberty violated where that 
which is abhorrent to the general public is forbidden. There 
must necessarily be bounds to religious liberty in every 
country, varying in each with the religious belief and ac- 
cepted moral code of the people generally. A single sen- 
tence may perhaps be sufficient for the presentation of the 
general principle. Religious liberty in any country cannot 
embrace those things which the moral sense or a sense of 
decency of the general public condemns, and which conse- 
quently cannot be allowed without injury to the public 
morals. 

“ The acceptance of this, as a general rule, cannot preclude 
any government in its discretion tolerating that which its 
people would condemn, where for any reason of policy it 
should think — to establish regulations to that effect; 
but the general principle that any class of people in a country 
can rightfully do that which is offensive to the public morals 
cannot be accepted. 

“Opinion must be free. Religious errors the Government 
should not concern itself with; but when any people feel 
impelled to indulge in practices which the general public 
look upon as immoral excess or license, and therefore de- 
structive of public morals, they have no claim to protection 
in so doing. The State cannot be so bound to sanction im- 
morality or crime, even though there be persons in a com- 
munity with minds so perverted or depraved or ill-informed 
as to believe it to be countenanced or commanded of Heaven. 
And the standard of immorality and crime must be the 
general sense of the people embodied in the law. There 
enn be no other. | 

“When religious liberty is defined there may still be rules 
for regulating its enjoyment. We say in general that every 
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man is at liberty to worship God according to the dictates 
of his own conscience. But one man’s conscience may per- 
haps impel him to gather a crowd for worship in the streets 
of a populous city, or to invade the house of worship of the 
people of another belief and interrupt their exercises by sub- 
— his own, or, Cassandra-like, to give solemn warn- 
ings in legislative halls or courts of justice. 

“These the law must deal with as the excess of liberty, 
because they encroach upon the just liberty of others or dis- 
turb the public order. Concede to every man the right to 
follow what he may assert to be the dictates of his own con- 
science, and there inust soon be no organized society and no 
rational liberty of any sort. The reason is obvious: Society 
and liberty, as has often been shown, depend for their exist- 
ence upon regulations and restraints.” : 


In Spear on Religion and the State, page 317, the same rule 
is laid down and approved as that just cited from Cooley. 

While I would not claim that mere legislative enactments 
are to be considered as judicial precedents, yet when we re- 
flect upon the circumstances under which the act of Congress 
of March 3, 1887, commonly called the Edmunds-Tucker 
law, was enacted, as well as the high legal ability of the 
authors of that law, it merits serious consideration, and I 
believe that the 24th section of that act goes just as far (al- 
though only applicable to Utah) as the law under consider- 
ation. After requiring the intending voter to swear to sup- 
port certain laws of Congress specially, it then provides 
“that he shall swear that he will not directly or indirectly 
aid or abet, counsel or advise any other person to commit 
any of the said crimes” (meaning polygamy), &e. 

It seems to me that this act excludes from the elective 
franchise all those who voluntarily associate themselves to- 
gether to teach and encourage these crimes, and that is all 
on earth that the law under consideration does. While 
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there is a difference in the language I see none whatever in 
the yneaning, and I call attention to this as an expression 
by Congress of what it deems constitutional, and I do it the 
more willingly on account of the well-known ability of those 
who are the authors and promoters of this legislation. 

The second proposition is that this law violates the four- 
teenth amendment to the Constitution; that it denies to 
some of the citizens the rights, privileges, and immunities 
of citizenship. In the answer to this objection I think I 
need only cite the opinion of this Court in the case of Minor 
vs. Happersett, 21 Wallace, page 177, above cited. The discus- 
sion of the question there is so thorough and complete and 
so fully answers the objections made here that it seems to me 
to need no further argument upon my part. 

I would call especial attention upon this point to the 
opinion of this Court in Murphy vs. Ramsey, 114 United 
States, at page 45. In speaking there of the Edmunds law 
disfranchising polygamists the Court says: 


“ If we concede that this discretion in Congress is limited 
by the obvious purposes for which it was conferred, and that 
those purposes are satisfied by measures which prepare the 
people of the Territories to become States in the Union, 
still the conclusion cannot be avoided that the act of Con- 
gress here in question is within that justification, for cer- 
tainly no legislation can be supposed more wholesome and 
necessary for the founding of a free, self-governing Com- 
monwealth, fit to rank as one of the co-ordinate States of 
the Union, than that which seeks to establish it on the basis 
of the idea of the family, as consisting in and springing 
from the union for life of one man and one woman in the 
holy estate of matrimony—the sure foundation of all that 
is stable and noble in our civilization; the best guarantee 
of that reverent morality which is the source of all benefi- 
cent progress in social and — improvement; and to this 
end no means are more directly and immediately suitable 
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than those provided by this act, which endeavors to with- 
draw all political influence from those who are practically 
hostile to its attainment.” 


This language is so applicable to the statute under con- 
sideration that I have seen fit to insert it at length. 

It will be remembered that the Court here is speaking of 
a statute which takes away from a certain class of citizens 
a privilege that they had theretoſore enjoyed—that of 
voting. 

It seems to me that this completely answers the objection 
that the denial of the elective franchise on account of the 
act or status of the party to whom it is denied is an abridg- 
ment of any privilege or immunity of the citizen. 3 

Another objection is suggested to this statute, and that is 
that it is a Jaw prescribing a religious test for office, and is 
in violation of the Constitution of the United States. Upon 
this point it will be observed that the brief for appellant 
cites no authority. It would be singular indeed if this 
Court should now for the first time discover that this article 
of the Constitution was intended to apply to or prohibit 
such legislation as is here under consideration. 

Com mentators upon the Constitution appear unanimously 
to have always considered this clause as a mere construc- 
tion of the one that immediately precedes it; but I desire 
to call the Court’s particular attention to the fact that in 
this respect the law under consideration differs in no ma- 
terial point from that under consideration in the case of 
Murphy vs. Ramsey, 114 United States, 15. 

But this Court has gone further. By the provisions of 
the law known as the Edmunds law, being the act of March 
22, 1882, it provided that any person who believes that it is 
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right for a man to have more than one living and undi- 
-vorced wife shall be incompetent to serve in the office of 
grand or trial juror. 

In the case of Clawson vs. The United States, 114 United 
States, page 477, this Court held that that statute disqualify- 
ing the citizen for the important office of grand or trial 
juror on account of mere religious belief or opinion was a 
valid law. 

This, in reality, goes far beyond the requirement of the 
law in question. Under this law a man may believe what 
he pleases and still vote or hold any office, but he must not 
overtly and voluntarily associate himself with others for 
the propagation and practice of crime. If he does he waives 
or forfeits his right to vote, and this is all that the statute 
requires of him. 

It would seem that the statute sustained and upheld in 
Clawson vs. The United States did require, to a certain ex- 
tent, a religious test for the office of grand or trial jurors, 
but I believe it was not claimed in that case that it violated 
article six of the Constitution on that account. 

I think I need say nothing further upon this point. 

The last objection made to this statute is that it is void, 
because Congress has exercised its power on the same sub- 
ject. I will concede at once that in matters of concurrent 
jurisdiction between State and Federal Governments, where 
the Federal Government has acted and prescribed generally 
a rule of conduct or of action by statute, that the States have 
no power or authority to legislate upon the same subject; 
but that is not the question here presented. 

If the contention of counsel can be maintained at all, it is 


only upon the theory that section 1860 of the Revised Stat- 
3 


18 


utes of the United States, which forms a part of the organic 
law of Idaho Territory, is repealed by the eighth section of 
the act of March 22, 1882. 

This, I understand, is the contention of counsel for appel- 
lant. It would seem from their argument that they do not 
design to claim that section 1860 is repealed for all pur- 
poses, but that it is repealed so far as it permitted the Legis- 
lature to legislate upon the subject of the qualification of 
voters or their disqualification on account of the practice of 
crime. 

As I understand section 8 of the act of March 22, 1882, it 
presents a fifth limitation to section 1860, and in its general 
scope and purpose is in all respects similar to the first and 
third limitations found in that section as originally enacted. 

The first limitation is, as above stated, that the territorial 
Legislature shall not permit minors and aliens who have 
not declared their intentions to become citizens to vote or 
hold office. It has never been claimed, I believe, that this 
limitation gave to all other citizens and persons the elective 
franchise in the Territories. 

The third limitation is that the Legislature shall not con- 
fer the franchise upon soldiers and sailors who have made 
their home in the Territory less than six months. I believe 
it has never been claimed that this conferred the franchise 
upon soldiers and sailors who had made their home in the 
Territory more than six months. 

This limitation, found in the eighth section of the act of 
March 22, 1882, und which we have denominated the fifth 
limitation, simply provides that certain males who are po- 
lygamists, or bigamists, or who cohabit with more than one 
woman, and the women who cohabit with them, shall not 


19 


be allowed the franchise by the territorial Legislature, and 
it seems to me there is no more reason for contending that 
‘this confers the franchise upon all others than in either of 
the other two instances that were in the original enactment. 

In other words, our contention is that section 8 of the 
Edmunds law is purely and simply a limitation upon the 
general power granted in section 1860 of the Revised Stat- 
utes of the United States, and that the extent of that limi- 
tation is fully manifested in the language of the section 
itself, which is as follows: 

„That no polygamist, bigamist, or any person cohabiting 
with more than one women, and no woman cohabiting with 
any of the persons described us aforesaid in this section, in 
any Territory or other place over which the United States 
have exclusive jurisdiction, shall be entitled to vote at any 
election held in any such Territory or other place, or be eli- 
gible for election or appointment, or be entitled to hold any 


office or place of public trust, honor, or emolument in, 
under, or for any Territory or place or under the United 


States.” 


It would seem that this language was sufficiently explicit 
to admit of no misunderstanding. If it, with section 1860 
of the Revised Statutes of the United States, were found in 
substance in the constitution of any State, I can bardly be- 
lieve that a court would ever be called upon to construe 
them. 

The limitation of this enactment is too manifest to be 
misunderstood. It is simply to the purpose and effect that 
no person guilty of certain acts or found in a certain status 
or condition shall be allowed to vote or hold office. 

It is quite certain that the law under consideration here 
does not violate this limitation ; does not confer upon biga- 
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mists and polygamists or persons guilty of unlawful cohab- 
itation or any or either of them the right to vote, and this 
is what the Legislature is prohibited from doing. 

Is section 1860 repealed by this section 8 referred to? 
Repeals by implication are not favored, and I may say, in 
this day, are very rarely intended by the law-making power. 


“ When two acts are seemingly repugnant they must, if 
possible, be so construed that the latter may not operate as a 
repeal of the former.” 


See Blaine vs. Baily, 25 Indiana, 165. 


This Court has repeatedly declared the true rule in sub- 
stance. . 
I make the quotation from Kinney’s Digest. 


“To repeal a statute by implication there must be such a 
positive repugnancy between the provisions of the new law 
and the old that they cannot stand together or be consist- 
ently reconciled.” 


See Wood vs. U. S., 16 Pet., 342. 

McCool vs. Smith, 1 Black, 459. 

Furman vs. Nichol, 8 Wallace, 44. 

Clay County vs. Savings Society, 104 U. S., 579. 
Ex parte Crowdog, 109 U. S., 556. 

Chew Heong vs. U. S., 112 U. S., 536. 


“An affirmative statute containing no expression of a pur- 
pose to repeal an existing statute will not be deemed to 
repeal it, there being no irreconeilable conflict between 
them, and the latter statute not covering the whole ground 
of the earlier one, and it not being clear that it was intended 
as a substitute for it.” 


See Red Rock vs. Henry, 116 U. S. 596. 


It is not claimed by counsel that there is an express repeal 
of section 1860. It cannot be claimed that section 8 of the 
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act of March 22, 1882, covers the whole ground provided for 
by section 1860. Therefore it seems to me that under the 
authority just cited it must be held that it is not intended 
to repeal it. 

I concede at once that the Legislature of Idaho, and of 
every other Territory in the Union, has only such powers 
as are granted to it by Congress, but where a grant was full 
and complete, as that made by section 1860, it would seem 
preposterous to hold that it was withdrawn without some 
express and explicit withdrawal in an act of Congress. 

If we are correct in the claim that section 8 of the Ed- 
munds law is merely an additional limitation upon the 
general grant of power in section 1860, it can hardly be 
urged that the act of the Legisluature under consideration 
violates that limitation. 

Upon page 59 of the brief of counsel for appellant the 
proposition is laid down that the Mormon Church is not a 
criminal organization, and the remainder of the brief is de- 
voted to establishing that proposition. It consists some- 
what of argument, but principally of testimony from the 
counsel. All that I have to say in reply to it is that in this 
case and upon this appeal the fact that the Mormon Church 
described in the indictment is a criminal organization is a 
conceded fact. If this Court were sitting to try the question 
of fact purely upon this record, it could only come to one 
conclusion, and that is that the appellent admits that the 
Mormon Church is a criminal organization, and that he is a 
member of it. 

I shall not attempt at this time to testify in the case in 
opposition to the statements made by counsel for appellant, 
but I would call the attention of the Court to the fact that 
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in the case of Woolley vs. Watkins, reported in 22 Pacific 
Reporter, at page 106, that very identical question as to the 
criwinality of this organization was the question in the 
court below and was decided adversely to the church, the 
court holding expressly that it was a criminal organization, 
and that judgment was affirmed by the supreme court of 
the Territory of Idaho. 

I might call attention to another matter that is within 
the knowledge of counsel, and perhaps of the Court, that 
the very same question has been recently tried in Salt Lake 
City and was decided on the thirtieth of last month. After 
a full and complete hearing and argument by able counsel 
upon both sides, the court held that it was a criminal organ- 
ization of such character that its members were not entitled 
to admission as citizens of the United States, and upon that 
ground, and that ground alone, refused to admit them as 
citizens. 

I simply cite these matters as matters of judicial history 
and precedent to show that the labored statement of counsel 
to the effect that the Mormon Church is not a criminal or- 
ganization is not worthy of consideration in this Court. 

I think I need not cite authority to show that membership 
in an organization or association of this character is purely 
voluntary. It can only be acquired, it is true, by the vol- 
untary act of the person desiring to become a member and 
the consent of the order or its proper authorities; but mem- 
bership may be renounced or dissolved by voluntary act of 
the member alone; so that, while opinion or belief may be 
involuntary, membership is purely a voluntary affair. 

The question presented by this case is very materially 
different from that passed on by this Court in Cummings 


23 


vs. Missouri, 4 Wallace, 277, and Ex parte Garland, 4 Wallace» 
333, and Pierce vs. Carskadon, 16 Wallace, 234. The ground 
upon which the constitutional provision of Missouri was 
assailed in the Cummings case and the law of Congress in 
the Garland case, and the law of West Virginia in Pierce vs. 
Carskadon has not been urged upon this hearing; at least» 
is not set out in the brief nor urged as affecting the validity 
of this law. I shall therefore simply point out what I con- 
ceive to be the difference between this case and those above 
referred to, and without other citation of authority pass this 
matter. , 

In the Cummings and Garland cases it seeins to me that 
the act complained of invaded a right of the citizen which 
existed in a state of nature and was a natural right, to wit, 
that of acquiring property by his own toil or following an 
avocation of his own choice. 

In Pierce vs. Carskadon the law complained of closed the 
courts to all who would not take a cartain oath. In the very 
nature of things, many at that time could not truthfully take 
it. It was enacted after the acts were done which they were 
required to swear had not been done, and the effect of the law 
was to make it a bill of pains and penalties, which, of course, 
could not be constitutionally done. 

The law under consideration, as was stated in Murphy vs. 
Ramsey, acts upon the present status and condition of the 
individual. It does not even go so far as the law of Congress 
of March 3, 1887, which requires a party to swear as to his 
future conduct and intentions; nor does it look back as to 
what a party has done. It only looks to the present condi- 
tion of the intending voter. If he ts a member of a criminal 
crganization of any kind he cannot vote. Ifhe is not a mem- 
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ber of such organization, nor under any of the other dis- 
qualifications named in the statute, he may vote. 

A very novel proposition is presented upon page 52 of the 
brief for the appellant. As I understand it, the contention 
is that if an organization be in existence which teaches, ad- 
vises, counsels, and encourages its members to commit crime, 
that unless they teach persons to commit it as a duty result- 
ing from membership, or as a rite or ceremony of the order, 
that it would not disqualify them from voting. 

Now it must be apparent from reading the statute that no 
such thing is true. The statute is: 

“Or who is a member of any order, organization, or asso- 
ciation which teaches, advises, counsels, or encourages its 
members or devotees or any other persons to commit the 
crime of bigamy or polygamy, or any other crime defined by 


law, either as a rite or ceremony of such order, organization, 
or association, or otherwise.” 


It would seem that a portion of this clause is expressly 
overlooked Ly counsel in order to put upon it a strained 
construction to the effect that a religious test is manifest 
from the language of the statute itself. 

I need scarcely remind this Court of the delicate task it 
assumes when it is asked to set aside and overturn a legis- 
lative enactment. In Fletcher vs. Peck, 6 Cranch, 87, this 
Court fully laid down the true rule, and it has not since 
been changed. In that case Justice Marshall says: 


The question whether a law be void for its repugnancy 
to the Constitution is at all times a question of much deli- 
cacy, which vught seldom, if ever, to be decided in the 
affirmative in a doubtful case. The court, when impelled 
by duty to render such a judgment, would be unworthy of 
its station could it be unmindful of the solemn obligations 
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which that station imposes; but it is not on slight implica- 
cation and vague conjecture that the Legislature is to be 
pronounced to have transcended its powers and its acts to be 
considered as void. The opposition between the Constitu- 
tion and the law should be such that the judge feels a clear 
= strong conviction of their incompatibility with each 
other. 


It is impossible for me, after reading the brief of counsel 
and all the study that I have given this case, to see where 
the conflict is between the law in question and the Consti- 
tution of the United States. I will admit that the organic 
act, so called, which is embraced in various sections of the 
Revised Statutes of the United States, stands in lieu and 
stead, so far as the Territories are concerned, of a constitu- 
tion in a State. 

It is apparent, upon examination of the organic law of the 
Territory of Idaho, that nowhere does Congress attempt to 
fix the qualifications of voters except at the first election. 
It is not pretended that this is the first election in Idaho 
Territory or that section 1859 of the Revised Statutes ap- 
plies to it. It is a matter within the judicial knowledge of 
this Court. It is known that it is not the first election. 

Passing that election, Congress has nowhere attempted to 
say who shall vote at elections in the Territory. It has said 
that certain designated classes shall not vote. It has said 
that the Legislature shall not deny the franchise on account 
of race, color, or previous condition of servitude ; but in the 
same connection has said that, subject to these restrictions 
the Legislature must say who shall and who shall not vote 
in the Territory. 

In conclusion, I claim that the right to vote is a conven- 
tional and social privilege granted or withheld by uniform 
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laws at the legislative will; tliat to deny this privilege to 
any class of persons is not a punishment; that the organiza- 
tion which teaches the practice of crime is a criminal organ- 
ization, no matter whether it pretends to be a church or 
not; that the Legislature has the power to deny to criminals 
and criminal classes any political power or privileges. 

I therefore ask that the judgment be affirmed. 


H. W. Surrn, 
For Appellee. 
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JOHN W. BURT ET AL. VS. ALEXANDER F. EVORY ET AL. 1 


1 Unitep STaTes OF AMERICA, . 
Massachusetts Districi, 5 


At a circuit court of the United States for the first circuit, begun 
and holdeg at Boston, within and for the district of Massachusetts, 
on Thursday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-five, before the Honorable 
Le Baron B. Colt, circuit judge. 


In Equity. 
ALEXANDER F. Evory et al., Complainants, 


v. 
JohN W. Burt et al., Defendants. 


The bill of complaint in this cause was filed in the clerk’s office 
on the ninth day of December, A. D. 1880, and was duly entered at 
tlie October term of this court, A. D. 1880, and is in the words and 
figures following: 


2 Bill of Complaint. 
(Filed Dec. 9, 1880.) 


To the honorable the judge of the circuit court of the United States 
for the district of Massachusetts, in the first circuit: 


Alexander F. Evory, a citizen and resident of the State of New 
York; Alonzo Heston and J. B. Belcher, citizens and residents of the 
State of Michigan, all citizens of the United States, bring this their 
bill against John W. Burt and Fred. Packard, composing the firm 
of Burt & Packard, and doing business in the town of Brockton, 
State of Massachusetts. 

And thereupon your orators complain and say that heretofore and 
before the sixth day of November, 1866, your orators, Alexander F. 
Evory and Alonzo Heston, being then citizens of the United States, 
were the true, original, and first inventors or discoverers of a certain 
new and useful invention, to wit, an improvement in boots and shoes, 
and that the said invention was not known or used by others 
before their invention or discovery thereof, and was not at the 
time of the application for letters patent therefor in public use or 
on sale with the consent or allowance of your said orators as the 
inventors and discoverers thereof, contrary to the provisions of the 

statutes of the United States in such case made and provided. 
3 That your said orators made application in writing to the 

Commissioner of Patents of the United States for the grant- 
ing of letters patent for said invention and paid into the Treasury 
of the United States the fees required by law, and then and there 
also duly complied in all other respects with all the necessary ‘con- 
ditions and requirements of the statutes of the United States in such 
case made and provided, prior to the granting of the letters patent 
hereinafter mentioned. 
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That on the sixth day of November, 1866, letters patent of the 
United States, bearing date on that day, were issued to your said 
orators, Evory and Heston, according to law, whereby there was 
granted to them and their heirs, executors, administrators, or assigns, 
for the term of seventeen years from the sixth day of November, 
1866, the full and exclusive right and liberty of making, construct- 
ing, using, and vending to others to be used the invention or dis- 
covery aforesaid, a description whereof was given in the words of 
your said orators in the schedule annexed to the said letters patent 
and was made a part of the same. ä 

That the said letters patent were issued in the name of the United 
States of America, and were signed by the acting Secretary of the 
Interior, and were countersigned and sealed with the seal of the 
Patent Office by the Commissioner of Patents, and were numbered 
59375, and were issued and delivered to your said orators, Evory 
and Heston. 

That thereupon, after the issuing of the said letters patent as afore- 
said, your said orators put the invention into use and manufactured 
large numbers of shoes embodying said invention, and granted 
licenses to others so to do in cases where they deemed it advisable 
so to do and when such licenses could be granted by them without 
detriment to their own business. 

And your orators pray that said letters patent and the scliedule 
annexed thereto as aforesaid may be deemed and taken as part of 
their bill, and to the originals of said letters patent and schedule or 
a duly authenticated copy thereof, now in your orators’ possession 
and ready to be — they crave leave to refer; and your orators 

show that by assignment in writing, dated Jan. 26, 1877, duly 
4 signed, delivered, and recorded in the Patent Office by your 

orators, Evory and Heston, your orator, J. B. Belcher, became 
and now is the owner of an undivided one-half part of all of the right, 
title, and interest in said letters patent and all claims for infringing 
of the same. 

And your orators further show that said letters patent have been 
in controversy in several suits in equity in the circuit courts of the 
United States, have been uniformly sustained as against all defences, 
and large numbers of persons have acquiesced in the rights of your 
orators under the same. 

And your orators further show that by instrument in writing, duly 
executed and recorded in the Patent Office, your orators, the said 
Evory and Heston, granted to your orator, The National Rubber 
Company, the exclusive right to manufacture and sell boots and 
shoes made of rubber and containing the invention described and 
claimed in said letters patent. 

And your orators, the said Evory and Heston, have ever since the 
date of said patent, and the National Rubber Company has ever 
since the date of said license, been and now are entitled to all the 
rights, interests, and privileges thereby secured unto them in and to 
the said invention or discovery in the said letters patent and license 
particularly set forth, and are now and ever since the dates thereof 
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have been entitled to the exclusive use of the said invention and im- 
provement within the limits aforesaid. 

And your orators further show unto your honors that the said 
invention or discovery so patented aforesaid unto the said Evory 
and Heston is of very great utility, and that the same has been ex- 
tensively introduced into public use, and that the public have gener- 
ally acquiesced in your orators’ exclusive right to the same; and 
your orators would, but for the wrongful acts of the said defendants 
and others acting in concert with them, have made large gains, 
profits, and advantages from the manufacture, use, and sale of the 
said invention; and your orators would, but for the wrongful acts 
and doings of the said defendants and others acting in concert with 
them, now be enabled to use the said improvement in boots and shoes, 
to which they are entitled to the exclusive right as aforesaid, with 
profit and advantage, but that by the said wrongful acts and doings 

they are now prevented and hindered from so doing. 
5 And your orators further show unto your honors, upon in- 

formation and belief, that the said defendants, well knowing 
the premises and the rights and privileges secured unto your orators, 
and in order to deprive them of the profits, benefits, and advan- 
tages which might and otherwise would have accrued to them, at the 
town of Brockton, Mass., and elsewhere, and within the said district 
of Massachusetts and elsewhere, and without the license and per- 
mission of your orators, have. ever since the sixth day of November, 


1866, unlawfully and wrongfully made or caused to be made, sold 


or caused to be sold, used or caused to be used, shoes or gaiters con- 
structed in accordance with the description and drawing of letters 
patent granted to the defendant, Frederic Packard, dated June 18, 
1878, No. 205,129, and also other shoes and gaiters, each and all 
containing the said invention, discovery, improvements, and cumbi- 
nations, consisting, as therein in the schedule of your orators’ letters 
patent No. 59375 set forth, of a shoe when constructed with an 
expansion-gore flap, C D, the external fold © of which is attached 
to and in front of the quarter B, and the internal fold D of which 
is attached to and in rear of the vamp A, the said several parts and 
pieces being respectively constructed and the whole arranged for 
use substantially in the mannef and for the purpose set forth,” the 
exclusive right to which is secured to your orators, as hereinbefore 
set forth, and which said unlawful making, use, and sale by the de- 
fendants as aforesaid is a violation and infringement of your orators’ 
exclusive rights and privileges, and that the said defendants have de- 
rived and received and are still deriving and receiving from such 
use great gain and profit, but to what amount your orators are igno- 
rant and cannot set forth, but your orators pray that the defendants 
may be required to make a disclosure of all such gains and profits. 
And your orators in like manner aver that the defendants, though 
requested to desist from such unlawful use and to pay to your 
orators such gains and profits as the defendants have actually made, 
refuse so to do; by means whereof your orators are and have been 
greatly injured, and are now prevented from putting the said inven- 
tion or discovery into successful operation, and are deprived and 
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prevented from receiving the gains and profits to which they are 
lawfully entitled from the exclusive rights and privileges so 

6 granted and secured to them as aforesaid, and which they 
would have derived and acquired and would now derive and 

acquire but for the said wrongful acts of the said defendants. 

And your orators pray that the said defendants may be compelled, 
by a decree of this honorable court, to account for and pay over unto 
your orators all such gains and profits as have accrued or arisen to 
or been earned or received by the said defendants, and all such 
gains and profits as your orators would have received but for the 
said wrongful acts and doings of the said defendants, and all dama- 
ges your orators have sustained thereby; and that this honorable 
court will assess the same or cause them to be assessed under its 
— and will increase the same, in its discretion, as provided 

y law. 


And that the defendants, their associates, attorneys, solicitors, 
clerks, servants, agents, and workmen, may be perpetually enjoined 
and restrained by the decree of this court from directly or indi- 
rectly making or causing to be made, using or causing to be used, 
or vending to others to be used, in any manner, any boots and shoes 
containing or embodying the said invention granted by the said 
letters patent as issued aforesaid, and from infringing upon or vio- 
lating the said letters patent by the use or sale of the said boots 
and shoes in any way whatsoever; and that the said defendants 
may be decreed to pay the costs, charges, and disbursements of this 
suit; and that your orators may have such other relief as the equity 
of the case may require and as to your honors may seem meet. 


To the end, therefore, that the said defendants may, if they can, 
show why your orators should not have the relief hereby prayed, 
and may full, true, direct, and perfect answer make, according to 
the best of their or their clerks’ agents’ or workmen’s knowledge, 
remembrance, information, and belief, to the seyeral matters here- 
inbefore averred and set forth, as fully and particularly as if the 
same were here repeated paragraph by paragraph and they were 
severally and specifically interrogated, may it please your honors to 
grant to your orators a writ of subpœna ad respondendum, issuing 
out of and under the seal of this honorable court, directed to the 

said defendants, John W. Burt and Frederic Packard, com- 
7 posing the firm of Burt & Packard, commanding them to be 

and appear and make answer unto this bill of complaint, and 
to perform and abide by such order and decree herein as to this 
court may seem required by the principles of equity and good con- 
science. 


May it also please your honors to grant to your orators a pro- 
visional or preliminary injunction, issuing out of and under the seal 
of this honorable court, enjoining and restraining the defendants, 
their attorneys, solicitors, clerks, servants, workmen, and agents, to 
the same purport, tenor, and effect hereinbefore prayed for in regard 
to said perpetual injunction. 
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And your orators will ever pray, etc. 
ALEXANDER F. EVORY, 
J. B. BELCHER, 3 
By BETTS, ATTERBURY & BETTS, Att’ys. 
* .. ALONZO HESTON, 
By BETTS, ATTERBURY & BETTS, Aié’ys. 


BETTS, ATTERBURY & BETTS, 
a Complainants’ Solicitors. 
FREDERIC H. B , Of Counsel. 


Unitrep States oF AMERICA, \ one 
South. District of New Porłk,, 


On this seventh day of December, 1880, hefore me came Alex- 
ander F. Evory, to me personally known, who, being by me duly 
sworn, did depose and say that he is one of the complainants in the 
foregoing bill of complaint named, and that he has read the said 
bill subscribed by him and knows the contents thereof, and that 
the same is true of his own knowledge except as to matters which 
are therein stated to be on information and belief, and as to those 


matters he believes it to be true. 
ALEXANDER F. EVORY. 


Sworn to before me this seventh day of December, 1880. 
THOMAS HUNT, 
[SEAL.] Notary Public, New York County, New York State. 


8 On the twenty-second day of January, A. D. 1881, the fol- 
lowing answer was filed : 


Answer. 
(Filed Jan. 22, 1881.) 


The answer of John W. Burt and Fred. Packard to the bill of com- 
plaint of Alexander Evory, Alonzo Heston, and J. B. Belcher. 


The respondents, saving and reserving to themselves the benefit of 
exception to the many and manifest uncertainties of the said com- 
plainants’ bill of complaint, for answer to such parts thereof as they 
are advised it is a material for them to answer, say— 

That they believe that on the sixth day of November, 1866, letters 

tent of the United States were granted to said Evory and said 

eston, as alleged in said bill of complaint; but whether the said 
Belcher acquired any title or interest in and to said letters patent 
they have no information except by reason of the allegations of 
said complainants; but these respondents deny that said Evory and 
Heston are the original and first inventors of a shoe constructed 
with an expansive gore flap attached to the rear of the vamp for the 
— of excluding dirt or water, as in and by said letters patent 
is alleged; and they deny that they have made, used, and sold or 
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caused to be made, used, and sold shoes and gaiters constructed in 
accordance with the description and drawing of said letters patent ; 
and they deny that they have in any way infringed said letters 
patent or in any way deprived the said complainants of any right to 
which they may be entitled by virtue of the grant thereof. 


These respondents, further answering, admit that they have made 
and sold shoes or gaiters constructed according to the invention 
shown and described in letters patent of the United States, granted 
to Fred. Packard June 18, 1878, and numbered 205,129, but they 
deny that the making and vending of such shoes or gaiters was or 
is in violation of the rights of said complainants under the letters 
patent alleged to belong to them. 


These respondents, further answering, say that the alleged inven- 
tion of the said Evory and Heston is fully shown and described in 


certain printed books or publications—that is to say, in a patent is- 


sued from the Patent Office of England to — ——, and 
9 numbered 1954, of the year 1860; and also in a patent 
granted to ——,and numbered 185, of the year 1856. 


These respondents, further answering, say that shoes or gaiters 
constructed in the manner shown and described in and by said 
complainants’ bill of complaint and by their alleged letters patent 
were made and sold in this country by Jacob O. Patten, of Phila- 
delphia, in the State of Pennsylvania, from 1856 to 1861. 


Therefore these respondents deny all and singular the material 
allegations of said bill of complaint, without this, that there is any 
other thing material to be confessed, traversed, or denied, and not 
herein confessed, traversed, or denied, in said bill of complaint con- 
tained, and pray to be hence dismissed with costs in their behalf 


most wrougfully sustained. 
JOHN W. BURT. 
FRED. PACKARD. 


GEO. D. NOYES, 
Of Counsel for Respondents. 


Unitep Srates or America, District of Massachusetts : 


On this twentieth day of — 1881, personally appeared John 
W. Burt and Fred. Packard, who, being duly sworn, made oatli that 
the allegations of the foregoing bill of complaint are true except so 
far as made on information and belief, and as to them they — 
them to be true. 
Before me 
[SEAL. } HAMILTON L. GIBBS, 
Notary Public. 


On the twenty-fifth day of February, A. D. 1881, the following 
replication was filed: 


= «ip 
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Replication. 
(Filed Feb. 25, 1881.) 


The replication of the complainants to the answer of the respond - 
ents. 


The repliants, saving and reserving unto themselves, now and at 
all times hereafter, all and all manner of advantage of exception to 
the manifold insufficiencies of the said answer, for replication there- 

unto say that they will aver and prove their said bill to be 
10 true, certain, and sufficient in the law to be answered unto, 

and that the said answer of the defendants is uncertain, un- 
true, and insufficient to be replied unto by the repliants, without 
this, that any other matter or thing whatsover in the said answer 
contained material or effectual in the law to be replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 
and things the repliants are and will be — to aver and prove as 
this honorable court shall direct, and humbly pray as in and by 


their said bill they have already — 
BETTS, ATTERBURY & BETTS, 
120 Broadway, New York City, Complainants’ Solicitors. 


This cause was thence continued from term to term to the October 
term, 1882, when, publication of the testimony having passed in the 
clerk’s office, this cause was set down for hearing and fully heard; 
and on the third day of February, A. D. 1883, the opinion of the 
court was announced and the following decree entered in accord- 
ance therewith. 


Decree for Injunction and Account. 


This cause came on to be heard at this present term upon the 
pleadings and proofs, and was argued by counsel for the respective 
parties; and now, upon consideration thereof, to wit, Febru- 
11 ary 3, 1883, it is ordered, adjudged, and decreed as follows, 
viz., that the letters patent referred to in the complainants’ 
bill, being letters patent of the United States granted unto the said 
Alexander F. Evory and Alonzo Heston, No. 59375, for a new and 
useful improvement in boots and shoes, dated November 6, 1866, is 
a good and valid patent, and that the said Evory and Heston were 
the original and first inventors of the improvements described and 
claimed therein, and that the said defendants have infringed the 
said patent and upon the exclusive rights of the complainants under 
the same. 

And it is further ordered, adjudged, and decreed that the com- 
plainants recover of the defendants the profits which they have re- 
ceived or made or which have accrued to them from said infringe- 
ment by the manufacture, use, or sale of the improvement described 
and secured by said letters patent at any and all times since the 
sixth day of November, A. D. 1866, and, in addition thereto, the 
damages which the complainants have sustained thereby. 
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And it is further ordered, adjudged, and decreed that it be referred 
to Henry L. Hallett, Esq., a master of this court, to take and report 
to the court an account of the profits which the said defendants have 
received or which have arisen or accrued to them from the infringe- 
ment of the patented invention by unlawfully making, using, or 
vending the same as alleged in the bill, and to ascertain and report 
the damages, if any, in addition to the profits which the complain- 
ants — thereby since the sixth day of November, A. D. 


12 And it is further ordered, adjudged, and decreed that a 
perpetual injunction be issued against the defendants accord- . 
ing to the prayer of the bill. 
And it is further ordered, adjudged, and decreed that the com- 
plainants recover of the defendants their costs of suit. 


This cause was thence continued from term to term to the Octo- 
ber ay 1883, when, to wit, November 19, the following motion 
was filed: ' 


Motion for Dissolution of Injunction. 
(Filed Nov. 19, 1883.) 


And now comes the said defendants and move that the injunction 
heretofore granted in said cause be dissolved. 

And for cause for the dissolution of said injunction the defend- 
ants say that it appears from the record that the patent in suit was 
granted Nov. 6th, 1866, and that it has expired. 

OHN W. BURT, 
FRED. PACKARD, 
By GEO. D. NOYES, 
Sol’r & of Counsel. 


On the same day, it appearing that notice of said motion was 
given to the complainants, the same was allowed by the court. 


This cause was thence continued to the May term, 1884, when, on 
the * day of October, the following report of the master 
was filed: 


13 | Master's Report. 
(Filed Oct. 13, 1884.) 


To the honorable the judges of said circuit court: 

I, Henry L. Hallett, the master to whom the above-entitled cause 
was referred by a decree of said circuit court, dated February 3, 
1883, report in print. The following papers were filed before me: 

Defendants’ account. 

Complainants’ charge. 

Defendants’ discharge. 


JOHN W. BURT ET AL. VS. ALEXANDER F. EVORY ET AL. 9 


Defendants’ Account. 
(Filed March 24, 1883.) 


The undersigned, in pursuance of notice from the master, to 
whom the above cause was referred by the decree of the court 
therein, to file a statement in detail of the number of shoes made 
by them embodying the invention described in letters patent granted 
to Evory & Heston November 6, 1886, No. 59375, and of the dates 
when such sales were made, and of the names of the parties to whom 

sold, and of the gains, profits, and advantages which have 
14 arisen or accrued from the alleged infringement, respectfully 
file the following statement: 

That between the years 1873 and 1878 they were manufacturing 
a shoe known in the trade as the Alexis shoe; that since that year 
last mentioned they have made 49,406 pairs of the said Alexis shoe, 
some of which contained a gore piece attached to the front edge of 
the quarter and the rear edge of the vamp, on each side of the shoe; 
and that they have not e or sold any other shoes embodying the 
invention supposed to be contained in said patent. The shoes con- 
taining the invention were sold at the same price with those with- 
out it, and no separate account was kept of the two classes, although 
the cost of the new style was a little in excess of the old. Our 
books do not show the cost of the shoe alleged to infringe, nor any 
receipts therefrom, nor any gains, profits, or advantages by reason 
of the construction of the new style, and we have received no 
such gains, profits, or advantages as are mentioned in the notice 
given, as aforesaid, in pursuance of said decree. We hereby offer 
and submit our books and accounts to the examination of the com- 
plainants in said cause, and to give them any other information 
they desire touching the matters enquired of. 

JOHN W. BURT. 
FRED. PACKARD. 


Complainants’ Charge. 
(Filed June 22, 1883.) 


The complainants complain of the defendants and charge, by 
their solicitors, Betts, Atterbury & Betts— 

1. That the defendants have made, since 1878, the date of the 
Packard patent, 49,406 pairs of Alexis shoes. 

2. That of said shoes. 49,406 pairs, 48,000 embody and contain 
the invention described and claimed in the letters patent granted to 
Evory & Heston and in this case in suit. 

3. That said shoes were manufactured and sold in the market in 
direct conflict with the manufacturers and sales of the shoes made 

by the complainants hereir 
15 4. That the profit realized by the defendants on such shoes 
was at least fifty cents per pair. 

5. = = profit, but for wrongful manufacture and sale of the 

—4 
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— shoes, could have been made and realized by the plain- 
tiffs. 

6. That the use of the invention of the complainants increased the 
sale of said Alexis shoes, and the patented improvement was the 
reason of their marketability in the market, where they were in con- 
flict with the shoes made by the complainants or their licensees. 

7. That the improvement introduced in defendants’ shoes in in- 
fringement of complainants’ patent was the reason of the market- 
ability and sale of said shoes manufactured by the defendants. 

8. That the complainants have heretofore granted licenses to 
various parties in which the right to manufacture these shoes con-, 
taining the said invention was — at the rate or royalty of 
three cents per pair, and that said royalty has been paid. 

9. That the complainants have heretofore granted licenses and 
accepted royalties to various parties for the use of the said invention 
in the manufacture of rubber shoes, and that said royalties have 
been both at so much per pair and at so much gross ſor license to 
manufacture. 

10. That the value of the Evory and Heston invention in shoes 
was twenty-five cents per pair. 

11. That by reason of these wrongful acts of the defendants the 
complainants have suffered damage to the amount of $25,000. 


Respectfully submitted, | 
BETTS, ATTERBURY & BETTS, 
Complainants’ Solicitors. 
Defendants’ Discharge. 


(Filed July 2, 1883.) 


The defendants having heretofore filed their statement of all the 
facts supposed by them to be material to this hearing, and having 
therein given the said complainants all the information possible in 

relation to the alleged infringement of the patent in suit, now 
16 deny each and every allegation of the complainants’ charge, 

filed June 22d inst., and aver that the said complainants have 
not lost any profits nor suffered any damage by reason of the in- 
fringement complained of; and these defendants deny that the al- 
leged invention of the complainants has been in any way of value 
to said defendants or loss to said complainants ; therefore they pray 


to be hence discharged. 
GEORGE D. NOYES, 
Counsel for Defendants. 


Master’s Report Resumed. 


The facts as proved before me show that the defendants were 
munufacturers of shoes at Brockton, Mass., and that prior to 1878 
they had made and sold a shoe called the “ Alexis,” in large quanti- 
ties; that in 1878 they became the owner of the Packard patent 
so called, and began to make shoes under it. 
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The court have held that this patent infringes the Evory & Heston 
patent, of which the complainants were the owners. The Alexis 
shoe had been on the market for a long time prior to either the Evory 
& Heston 7 of 1866 or the Packard patent of 1878. The ob- 
ject of both these patents was to improve the Alexis shoe and make 
it dirt and water proof by the insertion of an expandable gore or 
gusset connecting the vamp and quarter and closing up the aper- 
ture which was in the old Alexis. 

The defendants admit in their account that during the period 
covered by this accounting they have made 49,406 pairs of Alexis 
shoes, and according to the testimony of Edward Crocker, their 
business manager, and Walter Bradford, their fireman [foreman], a 
large proportion of these shoes contained the infringing device. 
Neither of them were willing to swear that more than one thou- 
sand of the Alexis shoes so made by them were without the expand- 
able gore or gusset. 

I find that 48,000 infringing shoes were made and sold by the 
defendants. The defendants made no difference in their sellin 

price between those shoes which had and those which di 
17 not have the infringing device, and it does not appear that 

their sales were increased by its use. I therefore find defend- 
ants derived no profit from their infringement. 

It appears from the evidence that of the three complainants only 
one, John B. Belcher, was en in 1 or selling shoes, and 
that he was a retail dealer at Charlotte, Michigan, and made shoes 
to order for his retail trade, under the Evory & Heston patent. Ido 
not find from his testimony that he was damaged in his business by 
the sale of the defendants’ shoes. The whole number of shoes made 
and sold by him under the Evory & Heston patent, from 1878 to 
1882, when he went out of the business, was less than a thousand 

airs. 
There is evidence showing that the complainants had an estab- 
lished royalty, for shoes made under their patent, of three cents a 
ir, and that they issued licenses and sold stamps to persons who 
desired to uso their patent. This royalty was a fixed one, and was 
paid by their licensees. 

And I find that defendants should pay this royalty to the com- 
1 on the 48,000 infringing shoes made by them, amounting 
to $1,440. 

Respectfully submitted, 
, HENRY I. HALLETT, Master. 


18 July 25, 1884.—I submitted to counsel the foregoing as a 
first draft report. 
August 5, 1884.—The complainants filed with me the following 


paper : 
Complainants’ Exceptions to Master’s Draft Report. 
The complainants except to the draft report of the master herein 
as follows: 


- 
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1. That the master should have found that the complainants were 
entitled to the profit made on 48,000 pairs of infringing shoes. 

2. That the master should have found the profit on each pair of 

infringing shoes to have been fifteen cents. 

3. That the master should have found that the complainants were 
entitled to $7,200 profit. 

Respectfully submitted, 

BETTS, ATTERBURY & BETTS, 
Complainants’ Solicitors. 


August 5, 1884.—The defendants filed with me the following 


papers: 
Defendants’ Request to Amend Their Account. 


And now come the defendants and move to amend the account 
filed by then March 24, 1883, by erasing the figures 49,406, stated 
therein, in consequence of a clerical error in the examination of their 
books, and inserting the figures 42,703, in lieu of said figures, before 
the word pair,“ in the second paragraph of said account. 

By GEO. D. NOYES, Solicitor. 


Defendants’ Objections to Masters’ First Draft Report and Requests for 
Findings. 


And now come the defendants and respectfully object to the draft 
of the report of the master submitted July 25, because— 

1. It appears by the opinion of the court that the infringement of 

the complainants’ patent consists only in the manufacture of 
19 shoes having a single gore and constructed according to Com- 

plainants’ “ Exhibit Packard Shoe,” and because the contrary 
appears to be implied in said draft report. 

. Because it appears by the evidence that the only patterns of 
shoes made by the complainants under their patent were “ Exhibit 
Evory & Heston Shoe” and “ Exhibit Shoe Received by Express,” 
and that these were made by Belcher from 1876. to 1882 at retail 
only, he being in business with Heston a part of the time. 

And the master is requested to find and report the facts as stated 
in the second objection, or else to report the evidence in relation to 
said exhibits, viz., the interrogatories and answers of John B. Belcher, 
numbered 9, 11, 47, 49, 51, 52, 53, 54, 79, 93, 94, 134. 


(Master’s Note No. 1.—I find as requested.) 


3. Because, on the evidence, the report ought to find that the busi- 
ness of the defendants in the manufacture of the infringing shoe was 
prudently and providently conducted, and for the sole purpose of 
making as much profit as possible from the gore and the shoes con- 
taining it. 

And the master is requested to find the fact to be as stated above, 
or else to report the evidence thereon, viz., the interrogatories and 
answers of Edward Crocker, numbered 1, 30, 31, 56, 66, 97, 100, 102, 


— —jä ͤ 9 
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127, 129, 166, 176, 247, 248, 249, 252, 255, 270, 271, 276, 277; inter- 
rogatories and answers of John W. Burt, numbered 3 and 8; inter- 
rogatories and answers of Fred. Packard, numbered 2, 3, 4, 7. 


(Master's Nore No. 2.—I find as requested.) 


4. Because, on the evidence, the infringing shoe was of the class 
known to the trade as the Alexis, one pattern of which did not con- 
tain a gore, and because the entire number of both kinds was 42,703 
pairs, of which 30,000 contained the gore arranged as in the infring- 
ing exbibit. 

And the master is requested to find that the infringing shoes 

numbered 30,000, or else to report the evidence thereon, viz., 
20 the interrogatories and answers of Edward Crocker, numbered 

5, 6, 7, 8, 28, 34, 236; the interrogatories and answers of 
Walter Bradford, numbered 9, 10, 11, 12, 16. 


(MasterR’s Note No. 3.—The defendants’ motion, — above, 
for leave to amend their account by substituting 42, 703 pairs as the 
whole number of Alexis shoes made by them, instead of 49,406 pairs, 
as stated in their account, is allowed, the evidence cited sustaining 
the motion. 

I do not change my findings as to the number of Alexis shoes em- 
braced in the account so amended which did not contain the infring- 
ing device. Under the account as amended I find that defendants 
made and sold 41,297 pairs of infringing shoes. 

As requested by the defendants, I will annex to my report that 
portion of the evidence asked for above, which relates to the number 
of Alexis shoes covered by their account which did not contain the 
infringing device.) 


5. Because, on the evidence, the admission of evidence of license 
was objected to, and it was contended that, as no damages were sus- 
tuined by the complainants in their own business in consequence of 
the infringement, evidence of a license fee to others was not material 
or relevant. 

And the master is requested to hold that all the evidence in rela- 
tion to a license fee was offered by the complainants, and that as a 
matter of law it is inapplicable to the facts of the case as stated in said 
draft report, and that no license fee was established within the mean- 
ing of the law, or else to report the evidence on these points to the 
court, viz., interrogatories and answers of John B. Belcher, numbered 
32, 33, 36, 43, 96, 97, 104, 106, 109, 120, 121, 123. 

Interrogatories and answers of John C. Balderston, numbered 4, 
6, 8, 9, 16, 43, 44, 46. 

Interrogatories and answers of John W. Burt, numbered 3, 5, 7. 

Interrogatories and answers of Fred. Packard, numbered 2, 3, 4, 5. 

* and answers of Edward Crocker, numbered 247, 

, 270, 271, 272. Exhibit License No. 1,” “ Exhibit 
21 License No. 2,” “ Exhibit National Rubber Company License,” 
Exhibit Shoe Received by Express,” Exhibit Stamps.” 


(Master’s Note No. 4.—I decline to find as requested. The evi- 
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dence as to a license fee was introduced by the complainants. I 
will annex to my report the evidence asked for, and will return the 
exhibits into court as requested.) | 


6. Because it ought to appear that on the evidence the fact that 
the infringing shoe was on the market did not interfere with the 
system of licensing adopted by the complainants in 1876, or ucca- 
sion the refusal of any license by persons solicited to take it. 

And the master is requested to find the fact as stated above, or 
else to report the evidence on this point, viz., interrogatories and 
answers of John B. Belcher, numbered 125 and 126. Interroga- 
tories and answers of H. P. Baldwin, numbered 1, 4, and 5. Inter- 
rogatories and answers of Samuel C. Sutter, numbered 4 and 5. 


(MasTErR’s Note No. 5.—I find as requested.) 


7. Because it follows from the facts stated in said draft report 
that the complainants are not entitled to recover a royalty fee of the 


defendant or any sum whatever. 
By their-solicitor and counsel GEORGE D. NOYES. 


As stated above, I alter my findings as to the number of infring- 
ing shoes made and sold by defendants, and now find that defend- 
ants should pay a royalty of three cents a pair on 41,297 pairs, 
amounting to $1,238.91. 

Respectfully submitted, 
HENRY L. HALLETT, Master. 


22 September 18, 1884.—I submitted the foregoing to counsel 
as a second draft report. 
October 1, 1884.— The defendants filed with me the following paper: 


Defendants’ Requests and Objections to Master’s Second Draft Report. 


1. And now comes the defendants and respectfully object to the 
report of the master in this cause, submitted to counsel September 
18th ultimo, and request the master to revise the second paragraph 
of the original report on page four, and to strike out all of said 
paragraph except the words “the Alexis shoe had been on the 
market a long time prior to the Evory & Heston patent of 1866 or 
the Packard patent of 1878.” 


Master's Note No. 6.—I see no reason for doing this.) 


2. And the defendants also object to said. report because the 
master declines to hold as requested by them under the fifth objec- 
tion heretofore made. 

3. And the defendants further object to the finding of the master 
that defendants should pay a royalty of three cents a pair on 41,297 
pairs, amounting to $1,238.91, and request the master to sustain 
the seventh objection heretofore made by them. 

4. The master is also requested to find that Belcher did not file 
an account as requested in reply to interrogatory 104, but sent and 
filed an affidavit stating that his account of sales was lost. 
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(Master’s Nore No. 7.—I find as requested.) 
By their solicitor and counsel, GEO. D. NOYES. 


October 1, 1884.—The plaintiffs filed with me the following paper: 


Plaintiffs’ Requests on Second Draft Report. 


The plaintiffs request that the master will certify to the court the 

ollowing interrogatories and their answers, in explanation 

23 of those certified for the defendants, viz., testimony of Ed- 

ward Crocker, interrogatories 23 to 27, inclusive; interroga- 

tories 33 and 35; testimony of Walter Bradford, interrogatories 13, 
14, 15; testimony of J. B. Belcher, interrogatories 34, 35, 38, 105. 


(Master’s Norz No. 7.—I will append the testimony requested.) 


Respectfully submitted, 
BETTS, ATTERBURY & BETTS, 
Solicitors for Defendants. 


I now make the foregoing as my final report. 
Respectfully submitted, 
HENRY L. HALLETT, Master. 


As requested by the defendants, I annex to my report the follow- 
ing testimony taken in the hearing before me: 


Evidence Asked for by Defendants under the Fourth Objection. 
A portion of the evidence of Edward Crocker. 


Int. 14. Can yon state, as a matter of fact, whether the large ma- 
jority of the shoes sold by the defendants and included in the 49,406 
mentioned in defendants’ statement did not consist of the two classes 
of shoes spoken of in your answer to the third interrogatory in your 
testimony given in the printed case? 


(Objected to and admitted.) 


Ans. I should think that a majority of them were—that is, with 
what we call the stay piece put in. 
24 Int. 15. Then, if I understand your last answer, you mean 
to say that a majority of all the Alexis shoes made by you 
since 1878 were of the pattern shown in Defendants’ “ Exhibit Pack- 
ard Shoe,” in which there was the small piece sewed onto the rear 
of the vamp and the front of the quarter ? 
rn Yes, a majority. We made some without any stay piece at 
Int. 28. Do you think it likely that you have manufactured since 
1878 one thousand pairs of the old-style Alexis shoe ? 
Ans. I have no means of knowing. 
Int. 34. Then, as far as you know, the only means of obtaining 
information as to the number of Alexis shoes of any particular pat- 
tern made and sold is the memory of the employees of the firm? 
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Ans. So far as I know, that is the only means. 

Int. 226. Have you been able to find any more definite basis than 
what you have previously testified on, as to the proportion of Alexis 
shoes, other than the old-style Alexis, which have been made by you 
since 1878? 

Ans. I have made more full inquiries and am willing to admit 
— pairs of Alexis shoes were made with the stay piece and sold 

y us. 


A Portion of the Evidence of Walter Bradford. 


Int. 11. Can you tell, from your recollection, what proportion of 
the Alexis shoes so said to have been made and sold by the defend- 
ants were of the kind which had the stay piece sewed on the vamp 
and to the quarter? 

Ans. I cannot tell what proportion. I should say a large propor- 
tion; most of them were made that way. 

Int. 16. Would you be willing to swear that since J uly, 1879, the 
firm of Burt & Packard had made a thousand pairs of the old-style 
Alexis shoes? 


(Objected to and admitted.) 


Ans. I can’t swear any nearer than I have, either with or without 
the stay. I can’t tell; they may have made more. 


25 Evidence Asked for under the Fifth Objection. 
A portion of the evidence of John B. Belcher. 


Int. 32. Did you ever grant any licenses for the manufacture of 
leather shoes under the Evory & Heston patent ? 

Ans. I did. 

Int. 33. At what rate or royalty were those licenses ? 


(Objected to and admitted.) 


Ans. Three cents per pair. 
Int. 36. Did manufacturers to whom you applied to take licenses 
uniformly accept your license agreement ? 


(Objected to and admitted.) 


Ans. They did not, all of them. 

Int. 43. Have you any of the licenses before referred to in your 
examination with you; and, if so, will you produce them? 

Ans. I have, and will do so; there are two. | 


(They are severally marked Exhibit License No. 1” and Ex- 
hibit License No. 2.”) 

— of these licenses objected to by defendants, but ad- 
mitted. 


Cross-int. 96. You have licensed, as you have stated, certain 
parties under the Evory & Heston patent for a new and useful in- 
vention, consisting of a double extension-gore flap used in the 
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manufacture of boots and shoes. Have you granted any license of 
any — form than Exhibit License No. 1” and “Exhibit License 

0.2?” 

Ans. I don’t remember the form of the other licenses; one I re- 
— was written. I don’t know whether No.1 and No. 2 are 
alike. : 

Cross-int. 97. Will you look at the two Exhibits, “ License No. 1” 
and “ License No. 2,” and state whether or not you have granted 
licenses of any other form than these? 

Ans. It is impossible for me to tell. 

Cross-int. 104, Will you make and file with the master, as a part 
of your evidence in this case, a copy of your account with each of 

your licensees and a statement of all stamps furnished by you 
26 do any parties, and their names and residences, sworn to be- 
fore a U. S. commissioner or a notary public? 

Ans. I will, as near as I am able to. I desire to say that I did 
not furnish stamps for rubber goods, but only for leather goods. 

Cross-int. 106. You made a great many applications for dealers 
to buy stamps or take licenses which were refused, did you not? 

Ans. A great many declined. 

Cross-int. 109. Do you know whether or not these licensees which 
you have mentioned manufactured goods all to be under the 
patent in suit withont paying the royalty ag upon ? 

Ans. I do not know positively. 

Cross-int. 120. You say that Mr. L. Pratt was in the business at 
Charlotte; did you ever sell him any stamps? 

Ans. I did not. 

Cross-int. 121. Did you ever ask him to buy any? 


(Objected to and admitted.) 


Ans. I don’t remember doing so. 

Cross-int. 123. Do you have any reason to believe that Mr. Pratt 
would have bought stamps of you or taken a license of you if he 
had not purchased such shoes with a gore piece between the quarter 
and the vamp as Burt & Packard supplied him with ? 

Ans. I have no means of knowing what he was disposed to do. 


A Portion of the Evidence of John C. Balderston. 


Int. 4. Have you or the National Rubber Co. ever purchased a 
license to manufacture under the Evory & Heston patent? 


(Objected to and admitted.) 


Ans. The National Rubber er — purchased the exclusive 
right to manufacture rubber and cloth overshoes, known by the trade 
as snow-excluders, from Evory & Heston, or the owners of that 
tent. 
Int. 6. Will you please state to the best of your recollection what 
sum, if any, you paid for this license right? 


(Objected to and admitted.) 
3—439 


. abana’ F 


3 oe Nee eee 
ag tage » 


ee 
J eb kt 


18 JOHN W. BURT ET AL. VS. ALEXANDER F. EVORY ET AL. 


Ans. Either four thousand dollars or three thousand dollars; I 
can’t say which. 
27 Int. 8. Did the National Rubber Company ever bring suit 
as licensees under the Evory & Heston patent? 
— They did, against the L. Candee Company of New Haven, 
nn. 
Int. 9. Was that suit compromised ? 
Ans. The L. Candee Company paid the National Rubber Com- 
pany — That suit was settled for twelve thousand dollars 
in cash. 


(The above questions objected to and admitted.) 


Int. 16. You have stated that after this license was given the Na- 
tional Rubber Co. united in a suit against the L. Candee Co.; that 
suit was in the Connecticut district, was it not? 

Ans. It was at Hartford. 

Int. 43. You paid the license spoken of fur the purpose of ena- 
bling you to manufacture the two classes of rubber overshoes you 
have spoken of? 

Ans. We were manufacturing the snow-excluders and monitors 
under the Williams patents, and we bought the right to use the 
Evory & Heston patent in connection with the Williams. We 
— it better to control all the patents applicable to this class of 
shoes. 

Int. 44. You paid a license, claiming on your part that the Evory 
& Heston patent was invalid, and for the purpose of protecting your- 
selves against annoying litigation, did you not? 


(Objected to and admitted.) 


Ans. My anwser to that would be this: We bought the Evory & 
Heston patent, to the best of my knowledge, to prevent the L. Can- 
dee Company from making “snow-excluders,” which they were 
doing under the Evory & Heston patent. I understood they were 
licensees of Evory & Heston. 

Int. 46. Is it not a fact that the license of the L. Candee Company 
was revoked by Evory & Heston, and that it was considered ex 
dient by your company for them to take the place of the L. Candee 
Company as licensees? ä 

Ans. My understanding is that after our company purchased the 
— from Evory & Heston we revoked the license of the L. Candee 

mpany. 


28 A Portion of the Evidence of John W. Burt. 


Int. 3. Will you state whether or not at the time the price of your 
shoe with a gore was fixed you had any knowledge of there being 
any other similar shoe on the market ? 

Ans. No. 

Int. 5. Will you state whether or not Belcher or either of the com- 
lainants ever asked you or your firm to take a license under the 
vory & Heston patents? 

Ans. They did not, to my knowledge. 
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Int. 7. Had you or — firm, prior to the beginning of this suit, 
known or learned of licenses granted under the Evory & Heston 
patent? | 

Ans. I had not. 


** 


A Portion of the Evidence of Fred. Packard. 


Int. 2. At the time the price of the shoe which had a gore between 
the vamp and the = was put onto the market what knowledge 
had you of Evory & Heston or a patent granted to them? Please 
to state whether you had any as concisely as you can. 

Aus. I had none. 

Int. 3. What knowledge, if any, had you of any similar shoe? 

Ans. I had none. 

Int. 4. Will you state whether or not you were ever asked to take 
a license under the Evory & Heston patent? 

Ans. I was not. 3 

Int. 5. Was the firm ever asked, to your knowledge? 

Ans. It was not. 


A Portion of the Evidence of Edward Crocker. 


Int. 247. At the time you were called as a witness by the com- 
plainants you testified that when the patented shoe of Mr. Packard 
was put onto the market it was sold at the same price as the old- 
style Alexis. Will you state whether at that time you or your firm 
had any knowledge of the Evory & Heston patent or of any shoe 

made under it? 
29 Ans. We had not. 

Int. 248. Will you state whether or not, down to the time 
of the testimony of Mr. Belcher in this hearing, your firm, or you 
as its financial agent, had any knowledge that licenses for the manu- 
facture of any form of leather shoes had been granted under the 
Evory & Heston patent, either in writing or by the sale of stamps? 

Ans. No, sir. 

Cross-int. 270. Had your firm, or you as its financial agent, down 
to the time of the testimony of Mr. Belcher, had any knowledge of 
any royalty or compensation or equivalent of any value for the 
use of 2 & Heston patent or of any rights thereunder? 

Ans. No. 

Cross- int. 271. Had you in any way ever heard of any such royalty 
or compensation? 

Aus. Never heard of any. I saw a list of names printed in the 
record in the rubber suit, as I understood it, that they claimed had 
paid shop rights to them. 

Cross-int. 272. What rubber suit was that? 

Ans. I think, the L. Candee suit. I speak from memory. 


The following testimony is appended at the request of the de- 
fendants : 


20 JOHN w. BURT ET AL. vs. ALEXANDER r. EVORY ET AL. 


A Portion of the Testimony of Edward Crocker. 


Int. 23. Other than the shoes made with the stay piece sewed in, 
of which class of shoes did you make the most, those with no stay 
piece at all or those made with a continuous vamp or tongue pro- 
vided with side wings and also slots intermediate of said flaps and 
the body of the tongue? 

Ans. I think we made a majority of the Alexis shoe with the 
stay piece in. , 

int 24. Exclusive of the shoes made with pieces sewed onto the 

vamp and to the quarter, of which two classes of Alexis 
30 shoes have you made the most, those without any stay piece 

or those with an extension of the vamp so as to make a stay 
piece? 

Ans. I am unable to say; have no means of knowing. 

Int. 25. What were your means of knowing when you were asked 
as to the proportion of the shoes made with the stay piece sewed in? 

Ans. No means of knowing as to the numbers of any except as 
to general knowledge of the goods as they went through the factory. 

nt. 26. Have you not the same means of knowledge with regard 
to those other two kinds about which I have asked you? 


(Objected to. Admitted.) 


Ans. Yes; only the same means. 

Int. 27. Can’t you then state, with rd to these other two kinds, 
the proportions of each which were sold? 

Ans. I have no means of ascertaining. 

Int. 33. Would the bills which you have rendered to your cus- 
tomers show whether the Alexis shoes bought by them were of any 
one of these three kinds? 

Ans. I think not. 

Int. 35. In whose charge is the order book and the general busi- 
ness connected with filling the orders—I mean in the factory ? 

Ans. Walter Bradford. 


A Portion of the Testimony of Walter Bradford. 


Int. 13. What proportion was made with no stay piece whatever? 
Ans. Since July, 1879, they have either been made with the stay 
piece or without any stay piece at all, as in the old Alexis shoe. 
Int. 14. There have been no shoes, then, made since July, 1879, 
in which the stay piece was a part of the whole vamp—I mean the 
stay piece and vamp one continuous piece of leather ? 
Ans. Not to my knowledge. 
Int. 15. Would you have been likely to have known of the manu- 
facture of any such kind of shoes by the defendants if they 
31 had been made by them any time since July, 1879—I mean 
with the whole vamp? 
Ans. I should if there was any quantity of them made. 
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A Portion of the Testimony of J. B. Belcher. 


Int. 34. Was the royalty provided by those licenses ever paid ? 

Ans. It was. 

Int..85. = you personally conduct the negotiations for licenses? 

Ans. I did. 

Int. 88. Can you state what was said at your interview with either 
Baldwin & Co. or Fargo & Co.? 


(Objected to.) 


Ans. I can give the substance of what was said: They declined 
upon the ground that the same invention was claimed by others and 
— manufactured by others, and they feared litigation would re- 
sult. | 

Int. 105. Did you always sell your stamps at uniform price? 

Ans. Always; three cents a pair. | 


This cause was thence continued to the October term, A. D. 1884, 
when the following exceptions to master’s report were filed : 


Defendants’ Exceptions to Master’s Report. 
(Filed Oct. 29, 1884.) 


The report of the master in said cause having been filed, the de- 
fendants allege exceptions to the said report as follows: 

1. That the objection made to the evidence of a license fee and to 
the sufficiency thereof to charge the defendants with the payment of 
$1,238.91, or any other sum, ought to have been sustained. 

2. That the evidence was insufficient to show that a license fee for 
the use of the complainants’ invention had been established within 
the meaning of the law. 

3. That on the findings of the report and on the evidence the 
master should also have found that the complainants are not en- 
titled to recover even nominal damages. 

GEO. D. NOYES, 


Solicitor and of Counsel. 


32 At the same term the foliowing exceptions to master’s re- 
port were filed : 


Complainants’ Exceptions to Masters Report. 
(Filed Nov. 3, 1884.) 


The complainants except to the report of the Hon. Henry L. 
Hallett, master herein, filed on the 13th of October, 1884, as follows: 
1. Because that the said master found that the complainants were 
entitled to no profit on the infringing shoes made by defendants, 
whereas he should have found that the complainants were entitled 
to the profit made on 48,000 pairs of infringing shoes. 
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2. Because that the master found that there was no profit made 
by the defendants to which the complainants were entitled, whereas 
he should have found that the complainants were entitled to the 
profit made on each pair of infringing shoes, amounting to fifteen 


cents per pair. : 

3. — that the master found that the complainants were en- 
titled to no profit, whereas he should have found that the complain- 
ants were entitled to $7,200 profits. 

Respectfully submitted, 
BETTS, ATTERBURY & BETTS, 
Complainants’ Solicitors. . 


This cause was thence continued to the May term, 1885, when the 
same was set down for hearing and fully heard upon the defendants’ 
exceptions to master’s report. 

This cause was thence continued under advisement to this present 
October term, A. D. 1885, when, on the tenth day of November, the 
rescript of the court is filed, in accordance with which an order is 
entered overruling defendants’ exceptions to master’s report. 


32a On the twenty-third day of November, A. D. 1885, the fol- 
lowing petition for rehearing is filed: 


Petition for Rehearing on Additional Evidence. 
(Filed Nov. 23, 1885.) 


The respondents in the above cause respectfully show to the court 
that, since the interlocutory decree therein was entered, it appears 
from evidence of John B. Belcher, one of the complainants, taken 
before the master, that a large part of the whole number of shoes 
made under the patent in suit were like the shoe of Norris, described 
in the evidence, and that the same were sold by said Belcher, no 
objection to the construction shown being made by any customer. 
The respondents further show that the said evidence of said Belcher 
proves the error of the opinion and statement of the complainants’ 
expert in relation to the difference between the Norris shoe and that 
described in the patent in suit; that the court formed its opinion in 
accord with that of said expert in relation to said Norris shoe on 
the assumption of a fact proved by said Belcher to be inconsistent 
with the opinion expressed. 

The respondents further show that said Belcher, in his evidence 
before the master, put in evidence the shoe marked “ received by 
express as a sample of one of the classes of shoes made under the 
patent in suit and for which a license was charged. 

Wherefore, inasmuch as the record shows that the complainants 
have suppressed, in the principal case, facts inconsistent with the 

correctness of the opinion of the court in relation to the 
325 Norris shoe, and unknown to the respondents until stated by 
said Belcher as aforesaid, and known by them, said complain- 
ants, or some of them, to be fatal to the opinion of their expert in 
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so far as the same was adopted by the court, these respondents pray 
for a rehearing of the case on the whole evidence and that the bil 
may be dismissed with costs. | 

| GEO. D. NOYES, 


3 Counsel for Respondenis. 
1 
On the sixteenth day of January, A. D. 1886, the foregoing peti- 
tion for rehearing is denied by the court. 
On the twenty-ninth day of January, A. D. 1886, the following 
decree is entered : 


33 Final Decree. 


(Jan. 29, 1886.) 
Cott, J.: 


And now, to wit, Jan. 29, 1886, it is ordered, adjudged, and de- 
creed by the court that the master’s report in this cause be, and the 
same is hereby, affirmed, and that the said complainants recover of 
the said defendants the sum of twelve hundred and thirty-eight 
dollars and ninety-one cents ($1,238.91) damages, and their costs of 
suit, taxed at seven hundred and eighty-eight dollars and seventy- 
four cents ($788.74). 

From this decree the defendants, in open court, claim an appeal 
to the Supreme Court of the United States, and give good and suffi- 
cient security that they will 1— their appeal to effect and an- 
swer all damages and costs if they fail to make their plea good, and 
said appeal is allowed. 

A true record. 

JOHN G. STETSON, Clerk. 


The following is the evidence used at the hearing of said cause 
before said circuit court: | 


34 Evidence for Complainanis, Taken Pursuant to the Sizty-seventh 
Rule of the Supreme Court of the United States, in Equity, as 
Amended, before me, Joseph Gutman, Jr., Examiner. 


New York, March 16, 1881. 


Present: C. Wyllys Betts, Esq., of counsel for complainants; George 
D. Noyes, Esq., of counsel for defendants. - 

Counsel for complainants offers in evidence letters patent of the 
United States granted to Evory and Heston for improvement in 
boots and shoes, dated Nov. 6, 1866, No. 59375. It is marked 
“ Compl’ts’ Exhibit No. 1.“ 

Also letters patent of the United States granted to Fred. Packard 
for improvement in boots and shoes, dated June 18, 1878, No. 205,129. 
It is marked Compl'ts Exhibit No. 2.” 


(Objected to as immaterial.) 
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35 Deposition of Henry L. Brevoort. 


Direct examination by C. WyLiys Berts, Esq., of counsel for 
complainants: 


Int. 1. What is your name, age, residence, and profession ? 

Ans. My name is Henry L. Brevoort; I am thirty-two years of 
age; I reside in the city of Brooklyn; I am by profession a mechan- 
ical engineer. 

Int. 2. What experience have you had as expert in patent cases? 

Ans. I have for the last six or seven years been almost exclusively 
engaged in examining patents and patented machinery. I havé 
been very frequently cailed to testify in suits relating to patents and 
patented inventions, and I have been frequently so called in suits 
relating to articles relating to wearing apparel and the like, includ- 
ing various suits relating to the construction of boots and shoes. 

Int. 3. Look at the patent put in evidence and state whether or 
not, in your opinion, the article described in the patent of F. Pack- 
ard, No. 205,129, cohtains the invention descri and claimed in 
the patent of Evory and Heston, No. 59375, and give your reasons 
for any opinion you may express. 

Ans. I have frequently read both patents, and I am clearly of the 
opinion that the thing described in the Packard patent, No. 205,129, 
does contain the invention described, claimed, and shown in the 
patent granted to Evory and Heston, No. 59375. 

I will first state what I understand to be described and claimed in 
the Evory and Heston patent, and I will then compare the inven- 
tion which I understand to be claimed in that patent with the shoe 
or gaiter which is the thing shown and — in the Packard 
patent. 

The Evory and Heston patent describes, as I understand it, a shoe 
formed with expansible gore flaps arranged upon either side of a shoe, 
and so arranged that by the unfolding of the flaps the wearer’s foot 
— be inserted within the shoe, and by folding which flaps over 
and upon the outside of the shoe after the foot has been inserted 

a neat and close fit may be made around the ankle of the 
36 wearer. I understand that a buckle or a lacing may be used 

in the Evory and Heston patent to keep the flaps in the 
proper position and to preserve the desired closeness of fit after the 
shoe is put on. I do not understand that the Evory and Heston in- 
vention includes gore flaps, however, made so as to give expansi- 
bility to the shoe to admit of its being placed upon the wearer’s foot, 
but [ understand that the Evory and Heston invention relates to 
the gore flaps only when constructed in such a way as to bear a 
special relation to the shoe proper. 

The claim of the Evory and Heston patent is for an expansible 
gore flap, the external fold of which is attached toand in front of the 
quarter, and the internal fold of which is attached to and in the rear 
of the vamp, the claim ending with the following words: “The said 
several parts and pieces being respectively constructed and the 


PP 


JOHN w. BURT ET AL. vs. ALEXANDER r. EVORY ET AL. 25 


whole 5 for use substantially in the manner and for the pur- 
poses set forth.” 

Now, there is but one form of shoe shown in the drawing, and from - 
the description and drawing, when taken ther, I am enabled to 
understand the method or manner in which the flaps are to be ar- 
ranged in relation to the shoe proper, and I understand that the 
arrangement consists in so locating and arranging the flaps as that 
they shall give the desired expansibility, while, at the same time, 
when cl around the ankle of the wearer, these flaps shall lie upon 
the outside of the shoe proper, in contradistinction to being turned 
within the shoe. By the Evory and Heston arrangement the por- 
tions forming the flaps do not come in contact with the foot of the 
wearer. I understand that to obtain these results it is necessary 
that the external fold should proceed from the front of the quarter 
and the internal fold from the rear of the vamp, and that by such 
construction of parts a shoe having the arrangement of the Evory 
and Heston patent shall result. 

The shoe described in the Packard patent is likewise a shoe pro- 
vided with flaps, so that when the shoe is to be put upon the foot the 
desired amount of expansibility may be had by the unfolding of the 
flaps, and that after the shoe is upon the foot of the wearer the de- 

sired neatness of fit may be obtained by folding the flaps 
37 around the ankle of the wearer upon the outside of the shoe, 

and in which position they are to be retained by the suitable 
fastening devices. 

The flaps on the Packard shoe are composed of an extension of 
the quarter upon each side of the shoe forward, and of a piece 
attached to the rear of the vamp, which piece forms the internal 
fold. The arrangement of parts composing the flaps in the Packard 
shoe is substantially the same arrangement of parts as is found de- 
scribed and claimed in the Evory and Heston patent, with the excep- 
tion that the external fold, or the portion which corresponds with 
the part marked C“ in the Evory and Heston patent, is in the 
Packard patent made of one piece with the quarter, and is an ex- 
tension forward thereof for the purpose of forming the fold, while in 
the Evory and Heston patent the external fold is formed of a piece 
sewed to the front of the quater, and becomes, by reason of such 
sewing, practically continuous with the quarter. This is merely a 
structural difference, admitting of the use in the Evory and Heston 
shoe of smaller pieces of leather—smaller than would be required 
in the Packard shoe. The external fold in the Packard shoe is at- 
tached to the rear of the vamp as in the Evory and Heston shoe. 
The Puckard shoe consequently has, in my opinion, the same ar- 
rangement of parts as is found described and claimed in the Evor 
and Heston patent. Indeed, in the Packard patent the special ad- 
vantage of the Evory and Heston arrangement is recognized where 
the specification of the Packard patent says: “ When the shoe is on the 
foot and the parts buckled or laced, the wings or flaps are folded ex- 
ternally over the tongue piece from the lower portion of the slots at 
each side, thus bringing the laps outside and leaving no projecting 
portions — 1 to hurt the foot.” 
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The Evory and Heston shoe possesses the advantage of being water- 
tight all the way to the top, which is an advantage the benefit of 
which is not so fully had in the Packard shoe, although the Packard 
patent says that the shoes made in accordance therewith will pre- 
vent sand and dirt from working its way into the shoe, and that it 
effectually excludes snow and water, though in these respects I do 
not think it is as good as the Evory and Heston shoe. 

It is clearly my opinion that the shoe shown and described in the 

Packard patent, No. 205,129, does contain the invention 
38 which is described, shown, and claimed in the Evory and 


Heston patent, No. 59375, the Packard shoe containing sub- 


stantially the same parts and the arrangement of parts as are re- 
ferred to in the claim of the Evory and Heston patent. 

In both cases the flaps fold forward over and upon the vamp of 
the shoe, and in both cases the flaps are secured in their closed posi- 
tion by means of equivalent closing instrumentalities. 


Cross- examination by GeorGe D. Norxs, Esq., of counsel for 
defendant: — 


Cross-int. 4. In your opinion, would the Evory and Heston patent 
cover a shoe made in what is called the gaiter style—that is, a shoe 
which is laced from the toe joints of the foot to the ankle? 

Ans. As I understand that which is described in the question, I 
think it would not. 

Cross-int. 5 (de bene). How many flaps are there in the shoe de- 
scribed in the Packard patent? 

Ans. There is the extension of the quarter forward, which forms 
the external flap, and then there is the internal fold, which unites 
the front of such extension to the rear of the vamp, and this is true 
of both sides of the shoe, the flaps upon either side being arranged 
in the same way. 

Cross-int. 6 (de bene). If I understand you, then there are in the 
Packard shoe two flaps on each side of the shoe. Is that correct? 

Ans. Itis. There are two pieces which are necessary to the forma- 
tion of the expansible gore flaps. In putting on either the Evory 
and Heston or the Packard shoe it is necessary that there should be 
a giving of the leather of the shoe other than that due alone to the 
infolding of the flaps. 

Cross-int. 7. How many flaps are there in the Evory and Heston 
shoe as described and claimed in their patent’ 

Ans. There is the forward extension of the front of the quarter, 
which forms the outer fold of the flap upon either side of the shoe, 
which extends from the rear of the vamp to the forward margin of 
the extension of the quarter, and in the Evory and Heston shoe, as in 

the Packard shoe, these flaps, when folded forward, lie upon 
39 lhe exterior surface of the vamp, the vamp being the leather 

covering the front of the foot and the instep, a portion of which 
is marked with “A” in the Packard patent. 

Cross-int. 8 (de bene). Do you understand that the Packard patent 
describes and claims more than one form or pattern for a shoe ? 

Ans. It describes that the vamp may be made of a single piece of 
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material with the portions forming the internal fold, which would 
then have to be folded forward upon the outside of the vamp proper 
when the shoe is upon the wearer’s foot. 

Cross-int. 9 (de bene). Suppose that the vamp is not made in the 
way. described in your last answer, and that a gore piece is attached 
to thé vamp and quarter or back of the shoe, is that fabric within 
the description of the Packard patent? 

Ans. I cannot say with certainty without seeing a shoe so made ; 
but, as I understand the question, a shoe would result which would 
not have the advantages of the Packard patent; but I may be in 
error from a misconception of what it is intended to describe in the 
question. 

Cross-int. 10 (de bene). I mean a gore piece which would serve to 
keep water from entering between the vamp and quarter, but which 
would not be folded between the vamp and quarter. 

Ans. AsI understand such a construction, I should not suppose 
it would come within the Packard patent, in that I do not understand 
that it would possess the benefits of the Packard and the Evory and 
Heston construction; for the fold, as I understand it, would be 
within the shoe proper and not outside of it, as is described in the 
Evory and Heston and Packard patents. 

Cross-int. 11. Did you ever see any shoes manufactured from 
leather according to the Evory and Heston patent in suit? 

Ans. I have seen the Patent Office model of the Evory and Heston 
shoe, and, in a previous case brought under the Evory and Heston 
patent, I saw some shoes which I believe were made by the inventors 
or licensees—at least, they were shoes which contained the Evory 
— invention. All of the shoes I refer to are made of 

eather. 

Cross-int. 12. In shoes made of leather under the Evory and Hes- 

ton patent, would it, in your opinion, be necessary to use a 
40 different kind of leather for forming the so-called gore flap 

from that which is used in forming the body of the vamp 
and quarter? What I mean is this: Supposing the gore flap to be 
made of the same material with the body of the vamp and quarter 
in a shoe to be made of leather, would not such a shoe be too clumsy 
to be worn with ease, and is not the construction shown in the Evory 
and Heston patent adapted to the manufacture of a rubber shoe 
rather than to a leather shoe? 

Ans. I think it would be advantageous both in the Evory and 
Heston patent and Packard patent to make the flaps or a portion of 
the flaps out of leather thinner than the body of the shoe, although 
I do not think that it is absolutely essential to so construct it. I 
think that the Evory and Heston patent refers to a leather shoe, for 
the reasun that the patent speaks of and the drawing shows that the 
parts are to be sewed together, which is not the common way of 
making rubber shoes. 

Cross-int. 13. Does not the Evory and Heston patent say in sub- 
stance that two flaps are to be sewed together in the construction of 
the shoe there described and claimed ? 

Ans. It does, I think. 
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Cross-int. 14. You have stated your — to be that a gaiter 
shoe having an expansible front attached to the quarter is not within 
the Evory and Heston patent in suit. Why not, if, when the shoe 
is on the wearer’s foot, it fits neatly to the foot? 

Ans. Because I did not understand that the shoe described in the 
question was to be one having the flaps arranged so as to fold in 
the particular way which I understand to be the feature of the 
Evory and Heston patent, to wit, upon the outside of the shoe 

roper. 

— 15. By “outside of the shoe proper do you mean that 


the flap is to fold on the outside of the quarter in the Evory and 


Heston patent! 

Ans. No; I mean that they fold forward upon the outside of the 
vamp, the flaps when folded lying upon the leather which is between 
these folded flaps and the wearer's foot. 

Cross-int. 16. And between the vamp and the quarter? 

Ans. The vamp and the quarter, or at least that portion 
41 which forms the shoe proper, meet, and the two flaps lie out- 
side of such portions and upon the outside surface of the 
vamp. 
— 17. That seems to be clear. Now, suppose a shoe to be 
constructed in such a manner as to have the quarter extending as 
far as the instep part of the foot, under the Evory and Heston 
patent, would the fold of the gore flaps be outside the quarter, or 
would it be between the vamp and the quarter? 

Ans. It would be between the outside of the vamp and the for- 
ward extension of the quarter. The extending of the forward end 
of the quarter beyond the rear edge of the vamp, by having the 
leather continuous, would be in substance accomplishing the same 
result as Evory and Heston accomplishes by extending his quarter 
forward beyond the rear edge of the vamp, and it would be an ac- 
complishment of the desired object by practically an equivalent 
means. The essentials of the Evory and Heston shoes are, first, that 
the vamp and quarter should meet when the shoe is in position upon 
the foot; second, that the quarter should be extended forward over 
the vamp a suitable distance; third, that the lower and the front 
edge of the extension of the quarter should be united by an inner 
fold to the rear edge of the vamp. In this way a shoe results in 
which the foot is encased by a vamp and quarter, and two folds 
exist upon either side which are outside of the outer surface of the 
vamp. Now, whether the forward extension of the quarter is made 
by sewing a piece on the quarter or by increasing the size of the 
quarter is immaterial, so long as the quarter is extended forward a 
sufficient distance beyond the rear edge of the vamp or front portion 
of the shoe. 

Cross-int. 18. In the construction just indicated it follows, does it 
not, that there will be three thicknesses of material to the shoe as 
it fits the foot? 

Ans. Yes; but the inside one, or the material which touches the 
foot, — always be either the vamp proper or the quarter proper of 
the shoe. 
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Cross-int. 19. Does it not also follow that there is a fourth layer 
of — 4 the shoe as it is made to fit the foot, in the case sup- 
42 Ans. It does not follow, at the place where the flaps are 

. folded over the vamp, there would be three thicknesses of 
material. 

Cross-int. 20. Do you understand that under the patent in suit 
it is essential that the folds should be self-acting, or would a shoe in 
which they are or might be arranged and fitted by hand be within 
the patent? 

Ans. I think they are to be self-acting, in that the mere act of 
closing the shoe upon the foot will cause the thicknesses of leather 
to lie in proper position and assume the same position at each 
closure. 

Cross-int. 21. Then, if I understand you, a shoe made in that way, 
but which may require an adjustment of the parts in order to effect 
a fit, would not be within the patent in suit? 

Ans. Not if the person putting the shoe on had at each time to 
determine the fold and crease, it leaving the wearer liable to having 
the shoe fold up at unexpected places. A shoe so constructed would 
not, I think, be practically useful. 

Cross-int. 22. When you speak of the extension of the quarter in 
order to put on the invention described and elaimed in the patent, 
what do you mean? You mean that the amount of the extension 
has reference to the length of the vamp, do you not? 

Ans. I mean that the forward edge of the extension of the quarter 
is to be carried forward, over and beyond the vamp and the rear 
edge thereof. 

ross-int. 23. But if the forward edge of the quarter is extended 
so far toward the toe that a front lacing is reyuired, as in a gaiter 
shoe, such u construction is not within the patent in suit; is that so? 

Ans. In the shoe which I understand to be inquired about the 
invention would not be found, for the reason that the shoe would 
not be a shoe with expansible gore flaps lying upon the outside of 
the vamp; and, further, in the Evory and Heston shoe the forward 
extension of the quarter need only be sufficient to enable the shoe 
to be opened, and need not and should not be an extension neces- 
sarv for the covering of the foot of the wearer, the wearer’s foot being 
sufficiently covered by the quarter and vamp alone. 

int. 24. In the case supposed, where lacing was spoken 

43 of, I intended that the vamp should be shortened to an ex- 

tent to which the quarter is lengthened. What do you say 

to that case? Would a shoe so constructed, and having a so-called 
gore flap, be within the patent in suit? 

Ans. It is difficult to tell without seeing a shoe; but if the flaps 
lay on the outside of the vamp and the forward edge of the exten- 
sion of the quarter came beyond the rear edge of the vamp, then, I 
think, it would come within the invention, providing the inner fold 
was properly applied—that is, to the extension of the quarter and 

e vamp. 

Cros nt 25. Will you look at the shoe upper maked “ Evory and 
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Heston patent,” and shown you for — — of identification, and 
state whether or not it is made in accordance with the description 
of the patent in suit, and whether it is within the claim of said 
patent? 
Ans. I have examined the shoe upper shown me. It seems to be 
a substantially correct representation of the upper of the Evory and 
Heston shoe, with the exception that the extension of the quarter 
forward is not sewn to the front edge of the quarter as in the man- 
ner shown in the drawing of the patent, and that there are three 
lace holes instead of two. I refer to the fact that in the patent the 
uarter extension is shown as laid on the quarter and then sewed 
thereto. I mark my initial in the upper shown me. 
Cross-int. 26. I suppose that if that shoe were buckled behind or 
— the heel part it would constitute the same shoe as if buckled in 
ront. 
Ans. I think so; then there would merely be an extension of the 
back over the quarter, which would accomplish the same result 


practically. 
| HENRY L. BREVOORT. 


Attest: JOSEPH GUTMAN, In., Examiner. 


Manch 23, 1881. 
Present: C. Wyllys Betts, Esq., of counsel for complainants. 
Complainants’ counsel offers in evidence a shoe stamped Packard’s 


Patent Alexis, 1878. It is marked “ Exhibit Packard Shoe.” 
Attest : JOSEPH GUTMAN, In., Examiner. 


44 Evidence for Defendants, Taken Pursuant to the Sixty-seventh Rule 
of the Supreme Court of the United States, in Equity, as 
Amended, before me, Charles H. Swan, Examiner. 
Boston, April 7, 1882. 
Present: C. W. Betts, Esq., of counsel for complainants; George 
D. Noyes, Esq., of counsel for defendants. 


Deposition of Edward Crocker. 


Direct examination by Grorcre D. Noygs, Esq., of counsel 
for defendants: 


Int. 1. What is your name, age, residence, and occupation, and 
how long have you been engaged in said occupation? 


Ans. Edward Crocker; sixty-eight years old; reside at Brockton, 


Mass.; I am financial agent of Messrs. Burt & Packard, and have 
been so since January, 1873. 

Int. 2. Are you acquainted with Fred. Packard; and, if so, will 
you please to state whether he is one of the firm of Burt & Packard 
above mentioned? 

Ans. I am acquainted with him, and he is one of that firm. 

Int. 3. Will you please to look at the patent granted to Fred. 
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Packard June 18, 1878, and state in what respects, if any (so far as 
any fact is concerned), shoes made under that patent by said Burt & 
Packard differ from the pattern shown in the drawing and descrip- 
tion thereof? 


— 7 to by complainants’ counsel as immaterial and incom- 
peterrt, in case the evidence now to be introduced is in contradiction 
of the allegations of the answer of the defendants. 

Counsel for defendants here suggests that the question is asked 
strictly in conformity to the allegations of the answer, and for the 
purpose of showing that the purport of said answer ought not to be 

extended beyond the literal terms thereof. 
45 Complainants’ counsel replies that this objection is only 
taken lest there should be some discrepancy between the 
answer and the evidence, in which case it must be insisted upon.) 


Ans. As a matter of fact, the first shoes that were made after the 
issue of said patent, were made with an extension of the front or 
vamp of the shoe in such shape as that it could be sewed onto the 
front of the back so as not to enclose the shoe so tight on the ankle 
as tu prevent the foot from entering the shoe. Afterwards, for the 
purnose of economy, that portion of the front or vamp of the shoe 
which permitted the expansion so as to allow the foot to enter the shue 
was cut off and a small piece was sewed on to take the place of it. 

Int. 4. If I understand you, the front of the shoe in the first 
style above mentioned was cut precisely in accordance with the 
drawing of the patent; is that correct ? 

Ans. That is true. 

Int. 5. Will you please to look at the upper now shown you and 
state if this upper represents the second style adopted, and whether 
any other style of s having a similar device for keeping out 
dirt and water has been made by said Burt & Packard under the 
patent of June 18, 1878? 

Ans. To the first part of the question I answer, ve ; to the latter, 
not to my knowledge. In explanation, I would not — that a 
sample might not have been got up in the factory simply for ex- 
periment. 

Int. 6. When you used the word sample in your last answer 
to what do you refer? 

Ans. To samples got up in the factory for the purpose of devel- 
oping the shoe. 

Int. 7. Of what pattern were the samples referred to made? 

Ans. I have never known of any other than the first and second 
above described. 

Int. 8. As financial agent of Burt & Packard, are you acquainted 
with all the styles of manufacture, sale, or use of shoes made by 
Burt & Packard under said patent? 

Ans. I am. 

Int. 9. Will you please to state to what class of shoe the 

46 exhibit now shown you, marked Exhibit Packard Shoe, J. 
G., Jr., ex’r,” belongs, and how is it known in the trade? 

Ans. Known as the Alexis.” We call it simply the Alexis.” 
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(The upper above referred to is here offered in evidence, and is 
marked “ Defendants’ Exhibit Packard.”) 


Cross-examination by C. W. Betts, Esq., of counsel for com- 
plainants: 


Cross-int. 10. Was the shoe which has been offered in evidence 
and marked “ Exhibit Packard Shoe, J. G., Jr., ex’r,” manufactured 
by the defendants? 

Ans. I think it was. 

Cross-int. 11. Can you tell when it was made? 

Ans. I cannot here; I have no record. 

Cross-int. 12. It is in all respects like the shoes that were made 
and put on the market by the defendants, is it not? 

Ans. It is. 

Cross-int. 13. Can you tell at about what time the defendants 
commenced to manufacture and put on the market shoes like the 
Exhibit Packard Shoe? 

Ans. I think about the time, or shortly after, the issue of the 
Packard patent; and I think a few of them during the year the 
patent was issued. : 

Cross-int. 14. And have they continued to manufacture such 
shoes up to the present time? 

Ans. They have, more or less; they have not always used this 
patent in all this class of goods; some had them made without the 
extension front. 

Cross-int. 15. Can you tell about how many shoes have been 
made by the defendants under this Packard patent from the time 
of its issue up to the present? | 


(Objected to as wholly immaterial and irrelevant.) 


Ans. I cannot. 


Direct examination resumed: 


Int. 16. Will — please to look at the Complainants’ Exhibit 
Packard Shoe again, and examine closely the structure of the 
47 shoe where the stay is connected with the quarter and front 
part, and state whether that shoe is a fair sample of goods 
of that description sent out from Burt & Packard’s factory ? 
Ans. This is not perfect. 


Cross-examination resumed: 


Cross-int. 17. How is it not perfect ? 

Ans. In that one of the stays or extension fronts is not properly 
put in. It makes a fold which was not intended. 

Cross-int. 18. You mean, do you not, that the extension or gore 
piece on the left-hand side of the shoe is a little too wide, or that 
the quarter ought to be extended a little farther forward ? 

Ans. I couldn’t vary my answer from the first. It is not prop- 
erly put in. 

Cross-int. 19. It ought to have been put in so as to fold forward 


* 


— — 


JOHN w. BURT ET AL. VS. ALEXANDER F. EVORY ET A. 33 


flat against the vamp, you mean, do you not, instead of with a 
wrinkle? 
Ans. It has that effect when properly put in. 


Direct examination resumed : 


Int. 20. Will you please to state whether, when shoes of the 
Alexis pattern are sent out from Burt & Packard’s factory the 


_stay piece is ever folded or intended to fold? 


Ans. It is not. 


Cross-examination resumed : 


Cross-int. 21. You mean, do you not, that it is not folded or in- 
tended to fold with a wrinkle, as in the left-hand stay piece of the 
complainants’ Exhibit Packard Shoe? 

Ans. It is not intended to fold at all. 

Cross-int. 22. It is intended to be constructed and to operate as 
shown in the right-hand stay piece of that shoe, is it not, and in the 
stay pieces of the Defendants’ Exhibit Packard? 

Ans. It is intended to lie flat, and just fill the space between the 
back and the front of the shoe, the same as if the front were cut 
whole and attached to the front of the back. | 

EDWARD CROCKER. 


Attest: CHARLES H. SWAN, Examiner. 


48 Deposition of Albert H. Spencer. 


Boston, April 7, 1882. 
Direct examination by Grondk D. Noyes, Esq., of counsel for 
defendants : 


Int. 1. State your name, age, residence, and occupation. 

Ans. Albert H. Spencer; forty-four years old; I live in Boston, 
and am a solicitor of patents, and have been accustomed to testify 
as a mechanical expert and examine and compare inventions for 
some seven years. 

Int. 2. Will you please to state whether or not you have exam- 
ined letters patent of the United States granted to Alexander F. 
Evory and Alonzo Heston, dated Nov. 6, 1866, No. 59375, and 
whether you understand the invention therein described; and, if so, 
will you — to state whether in your opinion the Complainants’ 
Exhibit Packard Shoe, J. G., Jr., ex’r, or any shoe made in ac- 
cordance with tle shoe as shown in the drawings of Packard’s pat- 
ent, dated June 18, 1878, is like the shoe descri and claimed in 
said Evory and Heston patent, and herein please to give reasons for 
your opinion? 

Ans. I have examined the patent in suit referred to and under- 
stand the alleged invention therein set forth, and before considering 
the latter part of the question I will state what I understand that 
invention to be. 

The — Heston patent specification states: Our said in- 
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vention consists in a novel mode of constructing shoes and gaiters, 
whereby the ordinary elastic goring at the sides and the tedious 
lacing up at the front are both dispensed with, while at the same time 
the tops will expand to receive the foot and fit neatly and closely 
around the ankle when the shoe is on, being also water-tight to the 
extreme top of the shoe.” 
The novel mode of construction illustrated in the drawing is then 
described in the following words: 
“A represents the front of the shoe, and has attached to its rear 
edge a, as shown, a gore flap (marked ‘D’). B represents the 
49 back of the shoe, and has kittached to its front edge b, as 
shown, a corresponding gore flap (marked ‘C’). 


“The front and back are sewed together at those parts of their con- 


tiguous edges marked a“, and the flap C is arranged upon the 
flap D, bringing their corresponding edges cd upon each other, which 
are then sewed together, the two flaps thus arranged — a 
double extension gore upon each side of the shoe, which readily 
expands to admit the foot, and which may then be folded forward 
over the instep and be secured by a buckle or knot or by suitable 
lacings, as desired.“ 

This is the complete description of the thing shown in the draw- 
ing, and the specification has no suggestion of any modification of 
this construction, but, on the other hand, has a lengthy disclaimer of 
a form of extension gore previously patented for the same purpose 
und applicable to the same class of shoes. The effect of the dis- 
claimer is to explain the peculiar advantages of the specific construc- 
tion made known as the Evory and Heston invention. The dis- 
claimer is followed by an exceedingly specific and limited statement 
of claim, which is as follows: 

“A shoe when constructed with an expansion gore flap, C D, the 
external fold C of which is attached to and in front of the quar- 
ter B, and the internal fold D of which is attached to and in rear 
of the vamp A, the said severul parts and pieces being respectively 
constructed and the whole arranged for use substantially in the 
manner and for the purpose set forth.” . 

From all this I understand the invention set forth in said patent 
to be a shoe having in lieu of the elastic goring found in the ordinary 
congress gaiter a non-elastic double gore piece, composed of two 
pieces of corresponding shape, attached to each other at one edge so 
as to lie flat upon each other, and at the other or opposite edges at- 
tached, one to the quarter or rear part of the shoe and the other to 
the vamp or front part of the shoe, so that such rear and front parts, 
while not connected by an elastic gore, are connected by an expan- 
sion folding gore, affording abundant space for insertion of the foot 
and preventing the entrance of dirt or water between the rear and 
front parts so connected by the folding gore piece. 

The patent terms this expansion device a “gore flap,” a 

50 “double extension gore,” and an “expansion-gore flap,” which 
expressions characterize the device which is substituted for 

the ordinary flat elastic gore, in that said device is an extension out- 
wardly, and is a flap projecting from the point of junction of the rear 
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and front parts of the shoe and requiring to be fastened outside of 
the front part of the shoe by lacing or other means, the fastening 
devices being passed through or attached to the forward part of the 
| two gore flaps, uniting them to each other so as to make three thick- 
nesses of stock—one composing the vamp or front part of the shoe, 
and. WO outside of this, on each side of the shoe, composing the 
double extension-gore flap or the “expansion-gore flap C D” referred 
| to in the claim. | 
| These gore flaps, where united to the front and back parts of the 
4. shoe, rise as high as do those - arts of the shoe, in a manner similar 
to the elastic goring for wh ch they are substituted, and they are 
inserted between or attach zd to the front and back parts at the 
ankle, as are the elastic gorings in congress gaiters. The alleged 
7 advantages of this position over a location at the heel of the shoe | 
are stated in the disclaimer to which I have referred. l 
From this statement of my understanding of the patent in suit, | 
upon its language and drawings, I am clearly of the opinion 
that the shoe, Compli....ants’ Exhibit Packard Shoe, J. G., Jr., ex’r, 
is not like or substantially like the shoe described in the Evory and 
Heston patent. There are several reasons for this opinion. In the 
first place, this shoe is not of a kind adapted for the application of 
the Evory and Heston invention; it is not designed to have and 
does not have the front and back portions of its upper so united by 
~ an elastic or an expansion gore piece as to bring those parts together 
around the ankle by any attaching devices connected with such gore 
pieces, but is, on the contrary, of another type, in which the quar- 
ters extend forward and lap over the upper part of the vamp, the 
attaching devices being in the usual way connected directly with 
the front edge of the quarters, and the little triangular stay piece at 
the lower front edge of the quarter not extending up nearly to the 
top of the shoe or reaching above the very lowermost limit of the 
fastening devices. The Exhibit Packard Shoe has no expansion- 
gore flap or double extension gore, or no gore flap of any kind, | 
51 as the term is used in the patent in suit—that is, it has no | 
extension gore or other gore outside of the shoe proper, and | 
no gore running to the tops of the front and back part of the shoe : 
so as to keep out dirt and water; nor has it any device whatever 
serving to enlarge the opening for the insertion of the foot, but 
instead of this it has a strengthening stay inserted between the gore 
part of the — and of the tongue or vamp, serving to limit the 
opening and prevent the shoe from being expanded to the extent 
which it otherwise might be opened. This limiting stay is designed 
to lie flat between the quarter and tongue or vamp, and would so lie 0 
if properly attached, or if the shoe had not been distorted at some 
time. 
With a shoe of this construction no possible advantage is deri ved 
from the wrinkle or fold which ap years in the stay inserted on the | 
left side of this shoe, but such fo Tis a serious injury to the shoe, 
because it makes a bunch along the side of the shoe which would be | 
painful to the wearer. 
In my opinion, no shoe made in accordance with the patent to 
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Packard of June 18, 1878, can embrace the invention set forth in 
the patent in suit, for the reason that the shoe decribed in the Pack- 
ard patent has no extension-gore flap corresponding at all to the 
“double extension gore” or the “expansion-gore flap C D” of the 
patent in suit. The Packard patent shows a flat piece of leather 
lying, in use, between the quarter and the tongue or vamp consti- 
tuting the front part of the shoe. Two figures of the drawing show 
this piece, which lies between the quarter and tongue when the shoe 
is in use, as made of one continuous piece or integral with the front 
of the shoe; and in Fig. 2 such piece is shown as stitched to and 
permanently connected with the vamp or front, while in the shoe 
shown in Fig. 4 this piece may be of either construction. In either 
case this piece is essentially a part of the tongue or vamp to which 
the invention relates, and is no part of the quarter, but lies, like 
other parts of the vamp, within the quarter at its front edge on each 
side of the shoe. The Packard patent states concerning the inven- 
tion therein disclosed: “ A represents the body portion of the tongue, 
which is of the usual form; and the portion thereof marked B 
represents my improvement, which consists of a wing or flap, 
52 either integral with the main portion of the tongue or formed 
of a separate piece and united thereto. This flap is cut in 
form shown, so that whether the tongue be made of one or two 
pieces the corner slot or opening C is left between it and the other 
rt of the tongue, for the pur to be hereinafter explained.” 
The subsequent explanation of this feature is in the words: When 
the shoe is on the foot, and the parts buckled or laced, the wings or 
flaps are folded externally over the tongue piece from the lower por- 
tion of the slots at each side, thus bringing the laps outside and 
leaving no projecting portions inside to hurt the foot.” 

Both clauses of the claim present as the essential feature of the 
invention a tongue or instep piece having projecting wings with 
“slots or openings C. intermediate of said flaps and the body of the 
tongue.” By reason of this construction these wings projectin 
from the sides of the tongue or vamp may be turned back and lai 
flat upon its outer surface and between such outer surface and the 
inner surface of the quarter. 

The slots or openings C permit the parts B of the vamp to be thus 
turned back and to lie flat between the vamp proper and the quarter, 
as they could not do otherwise. This peculiarity of construction is 
wholly unlike the “double extension gore” or “ expansion-gore flap 
C D” of the patent in suit. The Packard invention is entirely inde- 
pendent of the bellows action of the shoe described in the patent in 
suit—that is, the expansion is not due to a double or folding gore 
piece, but to a flat or single piece projecting from each side of the 
vamp, and so nearly detached from the vamp by reason of the deep 
slots C C as to be capable of turning back on the outside of the vamp 
of which it is a part, while its outer edge is attached to the front edge 
of the quarter below the fastening devices. 

Int. 3. Suppose that the wings of the vamp you have spoken of, 
or the piece which is shown in Complainants’ Exhibit Packard Shoe 
and in Defendants’ Exhibit Packard, were altogether omitted from 
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the cut of the tongue or vamp, what would be the effect on the shoe, 
so far as its capacity to receive the foot is concerned ? 

Ans. The opening at the top of the shoe would, in that event, be 

enlarged, since the wings, when attached to the quarters, limit 
53 the extent to which the upper part of the tongue or vamp 

.,, can separate from the quarters. 

Int. 4. Will you look at the shoe upper now shown you and state 
whether or not it represents the upper of the shoe described and 
claimed in the Evory and Heston patent? 

Ans. I see no respect in which the shoe upper now shown me 
does not correspond with and properly represent the shoe upper 
shown, described, and claimed in the Evory and Heston patent. 


(The upper inquired of is put in evidence and marked “ Exhibit 
Evory and Heston Shoe.” 

Objected to by. complainants’ counsel as an improper representa- 
tion of a shoe constructed according to said patent.) 


Int. 5. In describing any shoe shown in the Evory and Heston 
patent, is it proper to regard the gore flap as forming an extension 
either of the vamp or the quarter of the shoe there described ? 

Ans. I should say not. The Evory and Heston patent distinctly 
specifies that the gore flap is of two distinct pieces sewed together at 
their edges, “ the external fold C of which is attached to and in front 
of the quarter B, and the internal fold D of which is attached to and 
in rear of the vamp A, the said several parts and pieces being re- 
spectively constructed and the whole arranged for use substantially 
in the manner and for the pur set forth.” The construction 
and arrangement described and shown and the several parts and 
pieces referred to forbid the supposition that the parts of the double 
extension gore are really extensions of vamp and quarter respect- 
ively. Furthermore, their function is wholly inconsistent with this 
supposition. 

nt. 6. Now, will you — — to assume that it may not be material 
whether the gore flap of the Evory and Heston patent is made in 
two pieces or not, and that its function as an extension-gore flap, 
whether made in two pieces or not, is the same as that already de- 
scribed, can such a gore flap be regarded either as an extension of 
the vamp or an extension of the quarter of any shoe within the 
purview of the patent in suit? 

Ans. It cannot, without eliminating what little of novelty there 
is in the patent, in view of the state of the art as known to me. 

nt. 7. Are you acquainted with any other patent in which 

54 there is a substitute for the old-style elastic gore piece of the 

congress gaiter above alluded to by you; if so, will you please 

to state whether in such patent the gore flap is so arranged that it 
lies entirely outside of the body of the shoe? 


(Objected to by complainants’ counsel as incompetent, and objec- 
tion is also here taken to any question relating to prior patents, ex- 
cept those set up in the answer. 

Counsel for defendants suggests no patent except those set up in 
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the answer will be here referred to, except so far as they may illus- 
trate the state of the art at the time the patent in suit was granted.) 


Ans. Two copies of United States patents involving the con- 
struction referred to in the question, are now before me: that of 
Samuel Babbitt dated March 7, 1865, and that of Brown & Wooton, 
dated Aug. 1, 1865. Both of these patents show an extension-gore 
flap nay outside of the shoe proper—that is, folding with a double 
layer of leather outside of the shoe proper when applied to the foot. 
In both cases these expansion-gore flaps are employed for the pur- 
pose of enlarging the opening fur the insertion of the foot, and by 
folding together and fastening down outside of the shoe proper to 


prevent the entrance of dirt or water. In both cases the functions: 


of the folded gore flaps are the same as are those ascribed in the 
atent in suit to the construction and arrangement set forth in the 
vory and Heston Patent—that is, they serve as a substitute for the 
elastic gore previously used to admit the foot and exclude dirt and 
water. 


(Counsel for defendants offers in evidence a certified copy of the 
patents referred to in the foregoing answer, and they are marked 
Exhibit Babbit.” and Exhibit Brown and Wooton.” 

Objected to by complainants’ counsel, as said patents are not set 
forth in the answer.) 


Int. 8. Will you please to look at the shoe upper now shown you 
and state whether or not it represents an upper constructed substan- 
tially in accordance with the Babbit patent 


(Same objection.) 


Ans. So far as relates to the enlargement of the opening to admit 

the foot and the employment of a double gore flap folding entirely 

outside of the shoe upper, it represents the construction set 

55 forth in the Babbit patent. The fastening device is somewhat 
different from that illustrated in said patent. 


1 (The upper referred to is put in evidence and is marked “ Babbit 
$ 10e.”” l 
Same objection.) 


Int. 9. Will you please to examine the pattern of shoe shown in 
the drawing of the Brown and Wooton patent, and state in what 
respect, if any, the shoe upper of that pattern differs from the pat- 
tern shown in the patent of Babbit? 

Ans. The shoe shown in the Brown and Wooton patent is an im- 
provement over Babbit’s shoe, in that the expansion-gore flaps 
extend each way from the vertical opening at the rear, and fasten 
in front of the shoe around the ankle of the wearer, and bringing 
the rear edges of the shoe proper at the vertical opening referred to 
into contact with each without the formation of a ridge due to the 
folding of the gore piece at the heel in the Babbit shoe. Further- 
more, the fastening device is such as to make no opening into the 
interior of the shoe, which in the Babbit shoe might admit water, 
in the event of the eyelets being inserted in the side of the shoe 
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proper. The importance of a smooth finish at the heel, where the 
expansion gore is attached to the shoe, is as great in the Brown and 
Wooton shoe as it is in the patent in suit, which requires that a 
smooth finish be given at each side where the expansion-gore pieces 
are attached. 

Int. 10. Do you understand that a smooth finish, meaning thereby 
the absence of a fold of the extension-gore flap of the patent in 
suit, is any part of the invention therein described ? 

Aus. I do not consider that Evory and Heston were the first to 
make a shoe having an extension-gore flap which did not fold in- 
wardly against the foot so as to leave a ridge where the gore fla 
was doubled, since the Brown and Wooton patent, as already stated, 
shows such construction adapted to give a smooth finish internally. | 

Int. 11. Will you look at the copy of British patent No. 185 of | 
1856, and at the copy of the British patent No. 1954 of 1860, and 
state whether or not you have examined said patents; and, if so, 
will you state whether or not the alleged invention of Evory and ] 
Heston is there substantially shown and described? I also show 4 

you a pattern of a shoe upper and inquire whether such | | 
pattern is shown in either of the drawings of said British | 
patent; if so, in what figures? 

Ans. If the invention of Evory and Heston is a shoe having a 
folding or double expansion gore broadly, the shoe upper now shown 

. me, illustrating generally Fig. 12 of the first British patent referred 

to and Fig. 17 of the second of said patents, will anticipate said in- i 

* vention, since said figures show gores inserted between the vamps | 

and quarters in such position as to fold centrally when the shoe is | 

fastened about the foot and to unfold to admit the foot. I have, 

however, considered that the Evory and Heston invention was 

limited to the thing specifically described in the patent in suit, for 

which a limited claim was granted, and that if limited as its terms 

imply it would not embrace the exact construction of shoes shown 
in the two British patents and in the shoe upper now shown me. 


(Copies of the British patents referred to are here put in evidence 
and marked “Stephen Norris Patent” and “Norris and Rogers | 
Patent, respectively, and the shoe upper referred to is also put in | 
evidence and marked “ Exhibit Norris.”) 4 


Int. 12. Will you please to state whether, in view of the inven- 
tion described in the said British patents, there would be any novelty | 
} in attaching the gore to the front line of the quarter and to the rear : 

} line of the vamp 
Ans. There would be no novelty in such construction. 
Int. 13. Whether or not the fact that in the illustrations given of 
the invention described in the British patent above referred to the 
ore flap is folded so that it rests partly against the foot instead of 
ing wholly on the outside of the shoe proper is any substantial 
| —— to such construction, or a different method of folding any 
| substantial improvement? 
| Ans. I think not; since with such a construction as is shown in 
the upper Exhibit Norris the gore piece, being of thin, soft leather 
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does not by its folding at each side of the foot cause any serious dis- 
comfort tothe wearer. There is no necessity for thick, heavy leather 
in such internal gore pieces, since they are not ex to any 
external wear or to any strain when in use, as they are in the con- 
struction shown in the patent in suit. The British patents and 

Exhibit Norris, as well as the Packard patent and Complain- 
57 ants’ Exhibit Packard Shce, show the fastening devices as 

connected directly with the quarters at their front edges, and 
not connected to the front edges of the double extension-gore flaps 
outside of the shoe proper, as in the shoe described in the Evory 
and Heston patent. 


Int. 14. Will you state whether, under the British patents, the, 


pattern of a shoe'upper might be cut so as to require the attach- 
ment of a gore piece between the front of the quarter and the rear 
of the vamp, so that when folded such gore flap would lie wholly 
outside of the vamp of the shoe? 

Ans. The illustrations in the British patents referred to are 
mainly of shoes having the gore pieces folding inwardly; but in 
the patent No. 185 of 1856 the specification states that “ the prin- 
steak paints tu be attended to in these improvements are to have 
the gussets the proper size, and to connect them to the front and 
back part of the boot or to the back part only thereof by sewing 
and stabbing or other known means, so that they may when 
necessary be rendered water-proof; and this applies more particu- 
larly to men’s boots; and, as regards the fastenings for securing the 
boots on the feet, I employ any of the known means for that pur- 


pose.” 
(Adjourned.) 
Apri 8, 1882. 


Int. 15. Mr. Brevoort, in his deposition in behalf of the complain- 
ants in this case, says that in the Packard shoe there are two flaps 
which are necessary to the formation of the expansible-gore flap; 
will you please to point out the error, if any there be, in said opin- 
ion on that point? 

Ans. The primary error in that statement is in the assumption 
that the Packard shoe has any expansible-gore flap in the sense in 
which that term is used in the patent in suit, since it is obvious on 
inspection that said shoe has at each side a single stay piece which 
is a limitation to such expansion as the shoe would otherwise have, 
and that such stay piece is radically unlike the double expansion- 
gore flap of the Evory and Heston patent. It is true that “two 
pieces are necessary to the formation of the expansible-gore — * 
described and claimed in the patent in suit; but that statement has 
no application to the Packard shoe, which has no such external and 

double expansion-gore flap. 
58 The Packard shoe, aside from the little triangular piece in- 
serted at each side of the base of the tongue, is of a very old 
style—a tie or buckle shoe having a broad front piece or tongue, 
such as 1 have known from my boyhood. In my opinion, the use 
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of such flat stay piece does not incorporate into such a shoe the 
double expansion-gore flap, formed wholly external to and folding 
upon the outside of the shoe proper, as set forth in the patent in suit. 
In my opinion, this latter and characteristic and essential feature of 
said patent cannot be employed in a shoe like the Packard shoe, be- 
cause there is no occasion whatever for such external gore flap to 
which the attaching devices are made fast. The Packard shoe, 
without such or any gore flap, is complete, and provided with fast- 
ening devices in the usual form, while in the shoe described in the 
patent in suit no fastening device whatever is shown or suggested 
which is not directly secured to both parts of the two expansion-gore 
flaps. The shoe described in said patent, like the elastic gored shoe 
for which it is substituted, depends on the gore piece for fastening 
about the ankle of the wearer. It is not so of the Packard shoe or 
of the shoe described in the Packard patent, nor of the shoe described 
in the British patents shown in the drawings to which I have above 
referred. In each of these shoes the quarters themselves, and inde- 
pendently of the gore pieces, receive the fastening devices, and, with- 
out regard to the gore pieces, are fastened about the ankle in the 
time-honored way. 


Cross-examination by C. W. Betts, Esq., of counsel for com- 
plainants: 


Cross- int. 16. You were asked in Int. 6 to assume that it may not 
be material whether the gore flap of the Evory and Heston patent 
is made in two pieces or not. Now, will you please state whether in 
your opinion a shoe constructed according to the Evory and Heston 
patent in every respect, except that the gore flaps are each made of 
one piece, would include the invention shown in that patent? 

Ans. As I understand the question, the shoe supposed would in- 
clude double expansion-gore flaps made each of a single piece, 
doubled or folded back so as to bring the internal surfaces of those 

pieces into contact when the shoe is in use, both lying outside 
59 of the shoe proper and having the attaching devices at the 

forward extremity of said gore flaps, where they are folded as 
they are in the patent in suit. Such construction would, in my 
opinion, be within the invention set forth in the patent in suit. 

Cross-int. 17. The advantage of having them in two pieces is one 
of economy, so that smaller scraps can be used, is it not? 

Ans. That might be an advantage in an economical sense, although 
the patent does not suggest it. 

Cross-int. 18. Look, if you — at Deſendants Exhibit Evory 
and Heston shoe and state i — see any difference between the 
construction of that shoe and the figures of the Evory and Heston 

atent. 

K Ans. The exhibit has three eyelet holes for lacing, while the 
drawings have two in each of the double gore flaps. Two of the 
drawings indicate a finished shoe, which the exhibit does not show. 
Fig. 2 of the drawings has two irregular lines running back the whole 
length of the vamp, which I do not understand, which are not shown 
in the rer e shoes shown in the drawings have lacings in 
6—4 
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the eyelets, which the exhibit has not. I notice no other differences. 

Cross-iut 19. Is the construction of that Exhibit Evory and Hes- 
ton shoe, with the gore flaps, composed of a different material from 
the body of the shoe in accordance with any instructions found in 
the Evory and Heston patent? : 

Ans. I do not think the Evory and Heston patent has a word 
about the kind of material to be used, whether leather or some other 
material. The exhibit is of leather throughout, which is the most 
common material for making shoes. 

Cross-int 20. Under whose direction was this exhibit made? 

Ans. I don’t know anything about it. The defendants’, I pre- 
sume. a 

Cross- int 21. Now look, if you please, at the seam which united 
the external fold, marked “C” in the patent, to the front of the quar- 
ter and state whether in the exhibit that seam corresponds with the 
drawings, Figs. 1 and 4, of the patent. 

Ans. It would seem from the patent drawings that the rearward 
edge of the outer fold C of the gore flap lies within or behind the 

forward edge of the quarter B, which form of seam is a com- 
60 mon one in shoemaking, and especially in attaching elastic 
gore pieces to the quarters and vamps of shoes. The seams 
on this Exhibit Evory and Heston Shve are mostly of another well- 
known form, where the edges to be united are placed - each other 
and stitched through and through so as to bring both edges of the 


leather on the inside, as they are in the — inquired about in the 
n 


question. This gives a neater external finish, and is therefor pref- 
erable except for stiff leather. 

Cross-int. 22. With that seam as made on the Defendants’ Exhibit 
Evory and Heston Shoe what would be the result if the same sort 
of leather used in the body of the shoe had been used in forming 
the exterior fold C? 

Ans. A seam would have resulted precisely like what is shown in 
said exhibit, where the stock is united by the front and rear seams, 
which are such as are generally used with such stock. 

Cross-int. 23. The outer fold of the flap, when the seam is made 
as in the exhibit, tends to lie back towards the heel, does it not, just 
as the internal fold tends to lie forward, and this tendency to lie 
back would increase if the leather of the fold were thicker ? 

Ans. There is no such tendency when the shoe is complete, since 
the seams are hammered or rubbed down in shoemaking. 

Cross-int. 24. If this seam were made in a shoe where the external 
fold was of the same material as the body of the Exhibit Evory and 
Heston Shoe would not the fastening of the flap forward around the 
ankle make a ridge within the shoe that would be uncomfortable? 

Ans. No; the rear edge of the vamp and the rear edge of the in- 
ternal fold of the gore flap being united by such a seam through 
and through as the exhibit shows would give two thicknesses of 
the stock at that point, lying flat upon each other and extending 
forward smoothly around the ankle. The external fold of the gore 
flap secured by such a seam to the front edge of the quarter would, 
by the fastening devices, be drawn forward outside of the two thick- 
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nesses of leather just referred to, bringing the front edge of the 
uarter, or the seam which unites it to the external fold of the gore 

p, in contact with the rear edges of said two thicknesses of stock. 

This would be the smoothest construction, internally and ex- 
61 ternally, which could be adopted for uniting the two gore flaps 
to the shoe proper. It is obvious that the kind of seam which 
has · been referred to, as indicated by the drawings of the patent, 
could not be used in joining the internal fold of the gore flap to the 
rear edge of the vamp without immediately turning back the said 
fold upon itself and making three thicknesses in addition to the ex- 
ternal fold. 

Cross-int. 25. Then, in your opinion, the Defendants’ Exhibit 
Evory and Heston Shoe shows an improvement in the method of 
constructing the shoe over that shown in the patent? 

Ans. No; the two forms of seam are equally well known, and the 
specification is silent as to the kind of seam. 

Cross-int. 26. Do you think that a practical workman in following 
the Evory and Heston patent would make the sort of seam shown 
in the Exhibit Evory and Heston Shoe uniting the parts B and C, 
and would use the soft material for the external fold, instead of mak- 
ing the seam in the manner shown in the drawing, Fig. 1 of the 
patent, or shown uniting the vamp and quarter of the Defendants’ 

xhibit Norris, with the same kind of material for the quarter and 
the external fold? 

Ans. I think if a practical workman should ever undertake to 
make a shoe according to the Evory and Heston patent he would 
be likely to use the most convenient form of seam in attaching the 
two pieces of the double gore flap to the parts to which they are 
united, using the same seam in both cases. I think he would use 
stock for the gores sufficiently thick and strong, so that it would 
bear the strain of fastening the shoe, and no thicker, because there 
are in any event three thicknesses of leather over that part of the 
foot where the gore comes. 

Cross-int. 27. Which do you regard as the neatest seam—that 
which unites the external fold to the quarter in the Defendants’ Ex- 
hibit Evory and Heston Shoe or that which unites the vamp to the 
quarter in the same exhibit? 

Ans. The seam which unites the external fold of the gore to the 
quarter, since it makes a finish which the other seam does not pos- 
sess, and conceals the raw edge of the leather. 

Cross-int. 28. In the patent of Fred. Packard, No. 205,129, do you 

think there is any difference in principle whether the wing or 
62 flap marked B“ is “integral with the main portion of the 
tongue or formed of a separate piece and united thereto?” 

Ans. No. 

Cross-int. 29. In the patent of Evory and Heston, do you think 
the principle would be embodied in a shoe constructed exactly as 
therein shown, except that the vamp and quarter were extended 
upward, say from an inch to three inches, to form a higher shoe? 
Ans. The question is ambiguous, in that it does not specify 
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whether the principle of the Packard patent last inquired about or 
the principle of the Evory and Heston patent is referred to. 

Cross-int. 30. The question relates solely to the Evory and Hes- 
ton patent. With that understanding, I request the examiner to 
repeat it. | 

Ans. If the shoe was otherwise constructed, as shown and de- 
scribed, an upward extension of the vamp and quarter would not, 
in my opinion, depart from the principle set forth in said patent. 

Cross-int. 31. If a shoe were constructed exactly in accordance 
with the Evory and Heston patent, and the external and internal 
folds C and D were then cut down, say an inch or more, so that their 
upper lines did not run upward from the point of fastening, as 
shown in the drawing, would such a shoe still embody the principle 
set forth in that patent? 

Ans. I think so. 

Cross-int. 32. The size of the gore flap, then, is not made in this 
Evory and Heston patent an essential part of the principle involved ? 

Ans. A gore flap essential to the principle of the Evory and 
Heston invention is an extensible one, composed of two pieces 
folding flat upon each other and connecting extensively the vamp 
and quarter as do the elastic gores of congress shoes. The size of 
such gore flaps must be proportionate to the dimensions of the 
pieces united as elastic gores are, though I do not consider that a 
slight variation in height would avoid the patent. If the drawings 
are a guide for all points not specified in the description, the gore 
pieces should extend to the same height as do the vamp and quarter 
where united to them. 

Cross-int. 33. Now, please look at Complainants’ Exhibit 

63 Packard Shoe and state whether or not that would be a prac- 

tically working shoe if the vamp and quarter were stitched 

together on the lines where the rear of the vamp comes against or 
near the quarter when the shoe is buckled. 

Ans. They are so stitched together at the lower parts of the vam 
and quarter in the usual way, and are entirely practical with such 
construction, with or without the interposed stay piece. The shoe 
would not be practical if the parts were stitched together at all parts 
where they come in contact clear to the top of both parts, whether 
with or without the interposed stay pieces. 

Cross-int. 34. Do you regard the tongue A, shown in the Packard 
patent, as a part of the vamp proper ? 

Ans. Yes; it is an essential part of the vamp shown, described, 
and claimed in the Packard patent, and is described as separated 
from the rings B B by deep slots lettered C. Such slots could not 
exist without a portion of the stock bounding them on the side op- 
posite to each wing B, and this portion of stock is the part lettered 
A, which is the tongue of Exhibit Packard Shoe. 

Cross-int. 35. Now, suppose the vamp of the Defendants’ Ex- 
hibit Packard was extended upward from the lines where the wings 
are attached in the direction of those lines, so that the top of the 
vamp should be square and the sides straight and slightly converg- 
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ing toward the top, would that make any practical difference in the 
operation of this shoe? 

Ans. I understand the question to ask if the straightening of the 
curves in the marginal lines of the vamp in Exhibit Packard im- 
mediately above the triangular stay pieces would make any practi- 
cal difference in the operation of the shoe. I answer, No, if the 
construction was otherwise as shown in said exhibit. 


(Counsel for the respondents here states that the admission of the 
answer in relation to the manufacture and sale of shoes and gaiters 
constructed according to the invention shown and described in the 
patent granted to Packard June 18, 1878, was not intended to be 
construed, and, as is believed, does not admit of the construction 
that the defendants have ever made or sold any shoes which were 
in any sense expansible forward in any manner whatever otherwise 

than is necessary in any shoe with or without the stay piece 
64 shown in said patent; and counsel further says that, unless 
the construction here given to the answer is acceded to by 
complainants, the defendants will ask the court for leave to amend.) 


Cross-int. 36. Now, please look at the Exhibit Packard, and sup- 
pose that the tongue were constructed with straight sides, as in your 
last answer, and suppose that the wings were extended upwards so 
as to fill the entire space between the vamp and quarter when the 
top of the shoe is extended—these extensions of the wings bein 
stitched to the rear of the vamp and front of the quarter on ae 
side, would such an extension of the wings make any difference in 
the ease with which the shoe was put on? 


(Objected to because not relating to any point of the direct exam- 
ination, and also because there is nothing in the Packard patent or 
in the Exhibit Packard which would justify any extension of the 
wings.) 

Ans. Yes; Exhibit Packard and Exhibit Packard Shoe both 
show a peculiarity of defendants’ shoes which would prevent the 
construction suggested in the question. The forward edges of the 

uarters turn sharply back from a vertical line at the upper edges of 
the stay pieces, and the eyelets for fastening are inserted in such rear- 
wardly cut parts that it would not be practical to continue the stay 

ieces above the angle referred to, first, because it would interfere 
with the lacing, and, second, because it would restrict the opening. 
Exhibit Packard and Exhibit Packard Shoe show the stay pieces to 
be entirely free from the devices employed to fasten the shoe around 
the ankle, which would not be the case if said pieces were extended 
upward and connected with the front edges of the quarters to the 
tops thereof. The construction suggested in the question would 
involve a material departure from Defendants’ Exhibit Packard or 
Complainants’ Exhibit Packard Shoe, and would not be a difference 
of degree merely. 

Cross-int. 37. In a shoe in which the buckle and thong were the 
only means of fastening, such a construction would not interfere 
with the fastening, would it? 
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Ans. Neither the buckle nor thong would necessarily be secured 
to the stay pieces. 
Cross-int. 38. You omitted to notice in my former question, cross- 
int. 35, that it was assumed that the wings when extended up- 
65 wards should be sufficiently large to fill the entire space be- 
tween the vamp and quarter when the top of the shoe is ex- 
tended.” Do you mean to be understood as saying that such a con- 
struction would “ restrict the opening?” 
(Objected to because of the reason already stated, that the Pack- 


ard patent admits of no construction by which wings are to be em- 
ployed for the purpose of enabliug the vamp to be extended forward ; 
an 


also because if that construction of the patent be admissible it 


was not so understood by the defendants when they admitted that 
they had made and sold shoes constructed under the Packard 


patent.) 

Ans. Yes; I do mean justthat; and I mean that any construction 
of ashoe which connected the wings B to the upper part of the 
tongue A along the edges of those parts, as the last three questions 
imply, would omit from shoes so constructed the slots C, which are 
essential to the Packard invention and to both claims of the Pack- 
ard patent. 

Cross-int. 39. Now, suppose that the quarter of the Exhibit Pack- 
ard Shoe and of Exhibit Packard, instead of being constructed of 
two pieces united together at the back, were, for the sake of econ- 
omy, constructed of three or four pieces stitched together at any 
convenient places, would such a shoe still contain the essential 
features of the shoe described and claimed in the Packard patent. 

Ans. The Packard patent does not specify, so far as I know, the 
number of pieces of which the quarters are composed, the invention 
relating to the vamp or tongue with a wing on each sidethereof. To 
avoid misconstruction I will say that, whether of one piece or of two 
or more pieces, the quarters are those parts of the shoe which 
extend forward and lap over the tongue or vamp and have at their 
extreme forward edges, in these shoes inquired about, devices for 
fastening the shoe for use on the foot. 

Cross-int. 40. This would be the case, would it, wherever the seams 
uniting these three or four parts together might be? 

Ans. In the class of shoes illustrated by Exhibit Packard and 
Exhibit Packard Shoe the quarters always extend forward and 
cover the tongue to a greater or less extent, regardless of the gore 
pieces or of the number of pieces composing the quarters. 

Cross-int. 41. And it would be quite immaterial, would it, if one 

of those lines of stitches uniting the parts together should be 
66 upon the quarter of Complainants’ Exhibit Packard Shoe in 

a line directly over the line of the rear of the vamp as it lies 
when the shoe is buckled ? 

(Objected to as before, and counsel for defendants requests counsel 
for complainants to state on the record the object of the question, 
which appears to be wholly outside the range of the direct examina- 
tion. | 


_ 


2 Bagh ory — 
8 a 


JOHN w. BURT ET AL. VS. ALEXANDER F. EVORY ET AL. 47 


Counsel for complainants states that the object of the question is 
to learn the views of this expert on the subject.) 


Ans. The construction suggested would be ridiculous and wholly 
unlike anything suggested in the Packard patent, or indicated in 
Exhibit Packard Shoe. When I say that the quarters may be of 
ons. piece or of two or more pieces I mean to imply a reasonable 
construction of the shoe, which would represent what is known to 
any person accustomed to make or to wear shoes as a proper quarter 
for a shoe and not an exer, ‘cence or a projecting flap, such as has 
been suggested in this case a. a mere extension of the quarter. The 
quarter of a shoe is as well known as the sole or the heel, and if made 
in three or four pieces would not be the gore flap of the patent in 
suit, having its external fold attached to and in front of the quarter. 
The quarter and the gore flap are two wholly different things. 

Cross-int. 42. That does not answer my question, and I therefore 
put it in a different form. Suppose that I should cut the quarter 
of the Complainants’ Exhibit Packard Shoe on the line under which 
the rear edge of the vamp lies when the shoe is on the foot (and 
which line I now scratch on the surface of that shoe, extending it 
up to the top of the quarter), and, having entirely severed that front 
part of the quarter from the rear part, suppose I should then stitch 
it on 7 or should stitch on another piece a little larger, so as to 
cover the row of stiches, but otherwise the same, would this make 
any difference in the practical working of the shoe or in the prin- 
ciple upon which it works? 


(Same objection as before, and counsel for defendants states that 
the construction placed by complainants’ counsel on the defendants’ 
answer implies and ascribes to them a false statement, unless the 

answer is further explained by inserting after the figures 
67 205,129 the following words: “ Meaning thereby shoes having 

an upper of the identical pattern shown in the drawing of said 
Packard patent.) 


Aus. If a seam was formed, as now proposed, along the line drawn 
by counsel, without otherwise altering the quarter or adjacent parts, 
no change in the principle would follow. 


Direct examination resumed : 


Int. 43. Do you mean that if the part were cut off along the mark 
made by counsel and if a longer piece or a wider piece were sewn 
on in its place the other parts of the shoe, not being altered, would 
be represented either by the patent in suit or by the Packard patent? 

Ans. No. The change suggested by cross-int. 42 is not suggested 
in either of the patents, and my answer to that interrogatory is on 
the assumption that no change in the dimensions, arrangement, or 
mode of connecting the parts is made other than sewing together 
two parts of a quarter which were before integral or substituting a 
piece in place of one cut off sufficiently larger only to provide for 
the seam, but otherwise the same as before the cutting. 


(Counsel for defendants here gives notice to counsel for complain- 
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ants that by taking evidence on the part of the defendants he does 
| not intend to waive a right to object to the evidence heretofore 
5 offered by the complainants as argumentative and fallaciously so, or 
as insufficient to establish a prima facie case. ) 
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Cross-examination resumed : 


Cross-int. 44. Do you regard the wing B, as shown in the Packard 
patent, as a part of the vamp, whether it be integral with the main 
: portion at the toe or formed of a separate piece and united thereto? 
a Ans. Yes; and the Packard patent so states it. 

: ALBERT H. SPENCER. 


Attest: CHAS. H. SWAN, Examiner. 


68 Evidence for Complainants in Reply, Taken Pursuant to the 
Sixty-seventh Rule of the Supreme Court of the United States, in 
Equity, as Amended, before me, Joseph Gutman, Jr., Examiner. 


Present: Frederic H. Betts, of counsel for complainants; George 
D. Noyes, of counsel for defendants. 


N | Deposition of Henry L. Brevoort. 
| New York, May 26, 1882. 


Direct examination by Freperic H. Berts, Esq., of counsel 
for complainants. 


Int. 1. Have you been already examined in this case? 

Ans. I have. 

Int. 2. Have you examined the specimen of shoe marked “ De- 
fendants’ Exhibit Babbit Shoe, C. H. S., ex’r,” and do you ‘under- 
stand the United States letters patent granted to Samuel Babbit 
March, 7, 1865, and Brown and Wooton, dated Aug. 1, 1865? 

Ans. I have examined the exhibits referred to and understand 
what they show. 

Int. 3. Please compare the shoes referred to in the Babbit and 
Brown and Wooton patents with the construction of shoe described 
and claimed in the Evory and Heston patent, and state whether they 
are substantially similar or dissimilar, and state what, if any, advan- 
tages or improvements are found in the Evory and Heston shoe as 
compared with those of Babbit and Brown and Wooton. 

Ans. The Babbit patent shows a shoe substantially such as is 
illustrated in the Defendants’ Exhibit Babbit Shoe. The Brown and } 
Wooton patent describes a shoe having projecting from the rear of 
the quarter two flaps which are united to a third piece, which, when 
the shoe is upon the foot of the wearer, laps arcund both ways and : 

is fastened forward. In both of these patents there is an 
69 opening or vertical slit formed at the extreme back or heel of 
the shoe, which is closed by the folding of the flaps of the 
shoe forward. In neither of these shoes is the opening arranged at 
the front or at the side of the shoe, in either of which places the 
extent of inovement of the foot in the shoe is less than at the heel; 
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but, on the contrary, it is so located in the shoe as to be directly 
against the heel; and it is well known that the action of walking 
always tends to lift the heel in the shoe at each step, and that the 
tendency to abrasion is greater at the heel than at any other part of 
the shoe, owing to the greater tendency to movement of the foot in 
the shoe and to the greater length of movement of the ſoot in the 
shoe -At that point. Any opening in a shoe of course interferes with 
the fit of the shoe at the point of opening, and the edges at an open- 
ing tend to abrasion of the foot; it is therefore true that in the Bab- 
bit and Brown and Wooton shoes the opening is at the most dis- 
advantageous point in the shoe, as respects the tendency of a shoe to 
abrase the foot. In the Babbit shoe the fastening has to be accom- 
plished, as is shown in the model, by a prolonged strap, which passes 
entirely around the foot and back again to the rear of the shoe; and 
in the Babbit patent a shoe is shown which is an uneven or ill-bal- 
anced and awkward-looking shoe, having the flaps extending only 
on one side of the shoe. This latter defect, it is true, does not exist 
in the Brown and Wooton shoe, which has a flap on both sides, and 
which, in this way, is given a more even and balanced appearance; 
but the use of flaps extending from the heel all the way to the front 
is, in any mode of constructing them, a clumsy form of shoe, requir- 
ing a large amount of stock, and which would be unnecessarily stiff 
and warin to the foot, owing to the fact that there is double material 
over both sides of the foot from heel to front. The Evory and Hes- 
ton patent, on the contrary, has no opening at the heel, but has 
openings on each side, where the necessity of a close fit is not so 
great as at the heel, and at each opening there is a double extension- 
gore flap, which fastens together at a single point. The openings 
in the shve are at the point where the wear on the foot in a properly 
constructed shoe is least. Less material is required than is needed 
for a shoe whose opening is in the rear, with flaps on each side, and 

the shoe is lighter and cooler to the foot than that of Brown 
70 and Wooten, and not uneven and ill-balanced like that of 

Babbit. I did not think that either the Bubbit shoe or the 
Brown and Wooton shoe, as described in the respective patents, does 
contain the invention set forth in the claim of the Evory and Heston 
patent. 

Int. 4. Have you examined and do you understand the British 
letters patent of Norris, put in evidence by the defendants, and the 
construction of shoes therein shown, particularly that of the shoe 
shown in Fig. 12 of the first of said patents and Fig. 17 of the 
second of said patents; and have you also examined and do you 
understand the construction of the model introduced by the defend- 
ants, marked Defendants’ Exhibit Norris, C. H. S., ex r?“ 

Ans. I have examined the patents reſerred to in the question, 
and I think I understand what they show and describe; and I have 
also examined the exhibit marked “ Defendants’ Exhibit Norris,” 
and I understand its construction. 

Int. 5. Do you agree with the expert for the defendants, Mr. 
Spencer, when he says that in his opinion the Evory and Heston 
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invention would not embrace the construction of shoes shown in 
said two British patents of Norris? 

Ans. I do. | 

Int. 6. Please compare the invention of Evory and Heston with 
the said Norris shoe, and state whether they are substantially similar 
or dissimilar, and state any advantages or improvements found in 
the Evory and Heston shoe. 

Ans. I have made the comparison called for in the question, and 
I do not think that the shoes shown in the Norris patent contain the 
invention of the Evory and Heston patent. As I understand it, the 
Norris patents show shoes substantially like Defendants’ Exhibit 
Norris. By examining this exhibit it will be seen that the quarter, 
is carried forward so as to overlap the vamp, the vamp extends but a 
short distance back, and an internal gusset or gore is sewed to the 
shortened vamp, then runs back within the shoe for a certain dis- 
tance, is folded upon itself and again carried forward and sewed to 
the quarter of the shoe. Thus, when the shoe is upon the foot of 
the wearer and the flaps are folded forward upon the foot, the gore 
or gusset is left folded inside of the shoe proper, and is in direct 

contact with the foot of the wearer. The Norris patents do 
71 not state of what material the gusset or gore is composed, and 
it is evident upon consideration that the Norris construction 
possesses several disadvantages as compared with the form of shoe 
as described by Evory and Heston. If the Norris gore or gusset is 
made of thin leather it is liable to roll up within the shoe, either in 
the act of putting the shoe on or by the motion of the foot of the 
wearer, and cause great discomfort; and if it is made of heavy 
leather, so that the danger of rolling up will be lessened, there will 
be a heavy projection at the point where the gusset is folded; and 
as a seam is also formed at the point where the gusset is attached to 
the vamp, the foot will be subjected to liability to abrasion from 
two prominent ridges at some distance apart on each side of the 
foot. It will be seen that the maker of Defendants’ Exhibit Norris 
Shoe appreciated this and sought to avoid it, for the leather at the 
junction of vamp and gusset has been skived down so as to make 
the seam as little objectionable as possible; yet it is clear that the 
two separate ridges on each side of the foot must always exist. 

In the Evory and Heston shoe, on the contrary, the expansive gore 
flaps are attached to the outside of the shoe proper at the point 
where the edges of the vamp and quarter meet. The edges of the 
vamp and quarter make practically only a single ridge, as they abut 
against each other; and, whether the gore flaps be of thick or thin 
material, they lie on the outside of the shoe and do not interfere in 
any way with the fit of the shoe or incommode the foot of the 
wearer. 

In my opinion, there is a very clear and important advantage, due 
to difference of construction, in favor of the Evory and Heston shoe. 

Int. 7. Have you examined the defendants’ shoes marked Ex- 
hibit Packard Shoe,” and do you understand the construction and 
mode of operation of the same? And, if so, state whether in your 
Opinion said shoe embraces the invention described and claimed in 
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the Evory and Heston drawing, in view of the state of the art, and 
give your reasons for — — you may express. 


Ans. The Evory and Heston shoe described and claimed in their 
patent consists of a shoe having double expansible gore flaps on each 
side of the shoe. These double expansible gore flaps on each side of 

_ the shoe are arranged to fold together on the outside of the shoe 
72 proper and are fastened at a single point, the fastening operat- 
ing to hold the gore flaps flat on the outside of the shoe and to 

secure a close and even fit to the whole structureupon the foot. Refer- 
ring to the prior state of the art, I have to observe that the Evory and 
Heston shoe differs from the shoes of Babbit and Brown and Wooton 
in the fact that the Babbit and Brown and Wooten shoes have no ex- 
pansible gore flaps on each side of the shoe. The extension of pieces 
in the Babbit and Brown and Wooton shoes are attached at the rear, 
and they are required to be very long, and, consequently, awkward in 
shape if made to fold forward and be fastened at the front of the shoe. 


Besides this, a slit or opening at the heel of the shoe is in a very bad 


position for the comfort of the wearer. The heel of the foot always 
projects more or less from the rear line of the upper part of the foot, 
and it is a necessity for the comfortable fitting of the shoe that the 
heel should be smooth and not present any obstructions which would 
wear the foot. All shoes with any opening in the rear necessitating 
seams are uncomfortable and objectionable. The Evory and Heston 
shoe has its seams on each side of the shoe at a point where a shoe 
with the best fit is necessarily somewhat loose, and it provides fora 
minimum number of projecting edges by having the extension-gore 
flap pieces outside of the shoe proper, thereby distinguishing the 
shoes from those described in the British patents of 1856 and 1860, 
where the gore pieces fold in the interior of the shoe proper. The 
defendants’ shoe is like nothing shown in the state of the art prior to 
Evory and Heston; it is constructed upon the same leading idea as 
that of Evory and Heston. In the defendants’ shoe there is only a 
single seam at each side of the foot at the point where the vamp 
meets the portion of the quarter which overlaps it. The gore piece 
is attached to the front edge of this vamp, and it, together with the 
extended portion of the quarter which forms the other flap of the 
double 1 — gore flaps, lies wholly on the outside of the slioe 
proper. The portions of a shoe which constitute the shoe proper 
are those pieees of leather which are cut and fitted on the last so as 
to conform to and fit the foot, and an examination of the Packard 
shoe immediately shows that the vamp and those portions of the 
quarter in the rear of the vamp constitute the shoe proper, and 

that the front end of the quarter and the thin piece attached 
78 to the vamp together constitute a double expansion- gore 

flap on each side of the shoe, and that such gore flaps are 
situated externally to the shoe, as distinguished from an internal 
position. This is indeed expressly admitted in the defendants’ patent 
for these shoes, as already alluded to by me in my previous exami- 
nation. The Exhibit Packard Shoe is not in quite as good form as 
the Evory and Heston shoe, because in the Evory and Heston shoe 
the edges of the vamp and quarter meet at the line of opening on 
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each side, serving to protect the foot of the wearer from the wear of 
each edge. In the Packard shoe, owing to the fact that the double 
expansible gore flap is formed in part of an extension of the quarter, 
there is not this meeting of two on, but there is only a single edge 
or seam on each side of the foot. 

Int. 8. Referring to the deposition of the defendants’ expert, 
Spencer, said Spencer states, in answer to the eleventh interrogatory, 
that in his opinion there would not be any novelty, in view of the 
British patents of Norris, in attaching a gore tothe front line of the 
quarter and to the rear line of the vamp: State whether in your 
0 — that is all Evory and Heston did, or whether they did more 
than that. a 

Ans. Evory and Heston did much more than what is suggested. 
They placed their gore flaps on the exterior of the shoe proper, as 
distinguished from the form of construction shown in the British 
patents, thereby securing a better fit for the whole shoe, and by 
attaching their fastening for the shoe to the projecting ends of the 
expansible flaps$they accomplish the result of having said flaps lie, 
necessarily, flat against the foot. 

Int. 9. Referring again to said deposition of said Spencer, I find 
that he states, in answer to the thirteenth interrogatory, that in the 
Exhibit Norris the gore piece is formed of thin soft leather, which 
does not by its folding on each side of the foot cause any serious 
discomfort to the wearer. Please state whether in your opinion the 
gore or gusset piece shown in the Norris patents are of thin soft 
leather, and whether they would or would not cause any serious dis- 
comfort to the wearer. 

Ans. The British patents of Norris do not state of what material 

the gusset or gore pieces aremade. Asalready stated by me, 
74 thin or soft leather for such internal gussets would be quite 

as objectionable as thick leather, for such thin or soft leather 
would tend to roll or wrinkle at the side of the foot and cause very 
serious discomfort. 

Int. 10. Referring again to the deposition of said Spencer, I find 
that in answer to the fourth interrogatory he states that under the 
British patents of Norris a pattern of a shoe “ might be cut” so as to 
have the gore flaps wholly outside of the vamp. State whether, as 
matter of fact, any such construction is shown or suggested in said 
British patents. 

Ans. No such construction is either shown or suggested. On the 
contrary, the express description in said British patents is of an in- 
terior gusset or gore flap. Evory and Heston, so far as I know, 
first described and suggested the desirability of the external gore 
flap in the form of shoe described by them. Their shoe presents 
very material points of advantage over that of Norris. 

Int. 11. Referring again to the deposition of said Spencer, I find 
that in his answer to the second interrogatory he refers to the fact 
that in the Evory and Heston patent the gore flaps which are united 
to the front and back parts of the shoe proper “ rise as high as do 
these parts of the shoe,” while in the Exhibit Packard Shoe the 
“ triangular stay pieces,” as he calls them, do not extend up nearly 
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to the top of the shoe. Do you regard the above differences as 
material or substantial ? 

Ans. I do not. It is very clear the Evory and Heston invention 
is not departed from by making the gore flaps somewhat lower than 
the sides of the shoe proper. Indeed, I understand Mr. Spencer 
does not disagree with me in this, as will be seen by reference to his 
answer to cross-int. 31. ä 

Int. 12. Do you regard it as a material variation from the Evory 
and Heston shoe that in the Packard shoe the external fold of the 
expansible gore flaps is constructed of the same piece of material as 
the quarter and is an extension of the quarter? 

Ans. I do not. It is very evident that this variation and form do 
not alter the substantial construction of the shoe. In a former case, 
prosecuted under the Evory and Heston patent against I. Candee 
& Co., the same difference existed between the defendants’ shoe and 

that of Evory and Heston as exists in the present case. In 
75 the L. Candee & Co. shoe the outer fold of the flap on each 

side was formed by an extension of the quarter beyond the 
line of junction of the vamp and quarter. 

Int. 13. In the said deposition of defendants’ expert, Spencer, he 
refers to the fact that what he calls “little triangular stay pieces” in 
the Exhibit Packard Shoe limit the opening and prevent the shoe 
from being extended at the top to the extent which it might other- 
wise be opened. Does this fact at all prevent, in your opinion, the 
said stay pieces and the extension and quarter from being regarded 
as an expansive gore flap on each side of the shoe? 

Ans. It does not. It is clear that what is meant by the words 
“expansive gore flap” in the Evory and Heston patent is that such 
flaps are to — the shoe to be extended at the top so as to admit 
the foot of the wearer. The top of the shoe is extended more than 
it could be extended if there were no opening in the shoe at each 
side. Of course, the insertion of the expansive gore flaps limits the 
expansion of the shoe by the limits of the flaps themselves. But, 
whatever the limits of such flaps may be, the shoe is, by the opening 
in which they are inserted, permitted to be expanded more than if 
not opened at that point. 


(Adjourned.) 
0 JuNE 27, 1882. 
Cross-examination by GRORGR D. Noyes, Esq., of counsel for 
defendants: 


‘ross-int. 14. Do you not assume that the invention of the pat- 
entees, Evory and Heston, consists solely in the comparative ease 
or comfort with which different patterns or [of] shoes, in which water 
or dirt is prevented from getting in between the vamp and quarter, 
are or may be worn? 

Ans. I assume that the invention of Evory and Heston consists in 
the particular structure of the shoe shown and described in their 
tent, which structure results in a shoe possessing, among other 
— that of comfort to the wearer and the ability to keep out 
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— and dirt below the lowest portion of the upper part of the 
shoe. 

Cross- int 15. Will you please to state whether you have had 

76 an experience in wearing the Norris shoe, or in — the 

very well-known Congress shoe like the exhibit, with an elastic 

gore between, which comes in contact with the foot when the shoe 

is worn; or in wearing the Babbit or the Brown and Wooton shoe. 

Ans. I have worn very often the well-known Congress shoe, like 
the exhibit shown me herein, which shoe has an elastic gore on each 
side, which comes in contact with the foot when the shoe is worn. 
I have not worn any of the other styles of shoe referred to in the 
question. | 

Cross-int. 16. So far as your experience relates to an investigation 
of the similarity or difference of articles of manufacture in dress for 
the feet, will you please to state whether the choice of individuals as 
to what is easy or comfortable is determined by the opinion of an 
expert or by other considerations? 

Ans. I think it is principally determined by the experience of 
those who have worn the particular kind of shoes in question. 
However, all persons have gathered a certain amount of experience 
which goes to teach them what would and what would not be com- 
fortable in a shoe. For example, every one knows that a rough spot 
in the heel of a shoe produces extreme discomfort, and that a fold 
in the lining of a shoe will very soon produce a sore spot upon the 
foot; and this experience has been that upon which leu based 
my opinions in the present case. 

Cross-int. 17. In speaking of the Brown and Wooton, the Babbit, 
and the Evory and Heston shoe you refer to the “extent of the 
movement of the foot,” the “tendency of a shoe to abrade the foot,” 
“an awkward-looking shoe,” “a clumsy form of shoe,” and you con- 
trast them to the advantage of the Evory and Heston shoe because 
that shoe has no opening at the heel, but has openings on each side, 
where the necessity of a close fit is not so great as at the heel. Do 
you mean by “openings” that, the quarter being short between it 
and the vamp, a double extension-gore flap instead of an elastic 
gore is used, and that, being so used, drawing tlie folds of the flap 
together causes an “opening” in the sides of the shoe, as shown in 
Defendants’ Exhibit Evory and Heston Upper? 

Ans. I mean that every shoe to be put upon the foot must possess 

some means of expanding to allow it to go on the foot, and 
77 that, when on, some method must exist of closing the shoe 

around the foot so as to enable it to remain satisfactorily in 
position. Now, there are very many ways known for enabling a 
shoe thus to expand and then to be contracted, and in referring 
to the Evory and Heston shoe and the openings therein I refer to 
those parts of the shoe proper on each side which separate when the 
shoe is expanded to admit the foot, and which openings are on both 
sides prevented from admitting dirt to the interior of the shoe by a 
double extension-gore flap located outside of the shoe proper, this 
method being used in place of an elastic gore. By the use of the 
double extensivn-gore flaps that opening, which necessarily exists 
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on both sides with the Evory and Heston method of construction, is 
prevented from acting as an opening for any other purpose than the 
admission of the foot into the shoe, preventing foreign substances 
from getting in, and serving as a guard to the opening for every- 
thing except the foot; and the Evory and Heston invention goes to 
the particular arrangement and location of these gore flaps in rela- 
tion to the rest of the shoe. The question says, Drawing the folds 
of the flap together causes an opening in the sides of the shoe.” 
Now, I do not understand that this is the case, for the drawing of 
the folds of the flaps —— causes a closing of the opening in the 
sides of the shoe, as is clearly shown by experimenting with Defend- 
ants’ Exhibit Evory and Heston Upper. 

Cross-int. 18. In the third answer you use the words “ invention 
set forth in the claim of the Evory and Heston patent.” Will you 
please to quote the words of the description or specification which 
describe the invention as you understand it, and which distinguish 
it from that of Norris, Babbit, and Brown and Wooton ? 

Ans. I quote as follows: “Our said invention consists in the 
novel mode of constructing shoes and gaiters, whereby the ordi- 
nary elastic goring at the sides and the tedious — up at the 
front are both dispensed with, while at the same time the tops will 
expand to receive the foot, and fit neatly and closely around the 
ankle when the shoe is on.” * * Then follows the descrip- 
tion of the drawing, which describes a construction in which the 
gore flaps are upon the outside of the shoe proper; and then follows 

a disclaimer, disclaiming an expansive gore-flap inserting in 
78 the ankles of gaiters; and then follows the claim, which 

claim distinguishes between a shoe having an opening at 
the back or between a shoe having a gore flap within the shoe 
proper. Thus the invention of Evory and Heston is distinguished 
from that of Norris, Babbit, and Brown and Wooton; for none of 
these patents describe a shoe having expansible gore flaps on each 
side, and which are located wholly outside of the shoe proper. 

Cross-int. 19. Do you think that Mr. Spencer is mistaken in his 
opinion that the invention described in the patent in suit belongs 
to a class of shoes patented by reason of substituting a fold of 
leather for an elastic gore, so as to enable a shoe to be placed on 
the foot and to keep dirt and water out when the shoe is worn? 

Ans. I think that the invention described in the Evory and Hes- 
ton patent belongs to a class of shoes in which an expansible gore 
flap of leather or other appropriate material is substituted for an 
elastic gore, and that the invention is patentable by reason of the 
novel arrangement and location of the gore flaps in relation to the 
shoe proper. I think that Mr. Spencer, in his statement, is rather 
—— and not sufficiently specific, and to this extent he is mis- 
taken. 

Cross-int. 20. The fifth question of your deposition assumes, as I 
think, more than Mr. Spencer testified to, and wholly misrepresents 
the substance of his opinion. What he said was that the quarter 
of the Norris shoe it is not like the quarter of the Evory and Heston 
shoe; that it is not capable of containing the expansible gore flap of 


—— . —j—P . — — ⏑[⏑ ＋2Hñ2— — aes 2 < ae ed 


56 JOHN Ww. BURT ET AL. vs. ALEXANDER F. EVORY ET AL. 


the Evory and Heston shoe, and that any shoe having a quarter 
like that of Norris, or like that of the Packard shoe, would be 
impractical with a gore flap, C D, of the patent. Are you not of the 
same opinion ? 

Ans. If the flaps C D are to be added to the Norris or Packard 
structures, as they now exist, the result would be a useless structure ; 
but it must be remembered that, in the Packard shoe referred to in 
the question, the quarter is so constructed as to act not only asa 
— proper of the shoe, but to act also as the portion C of the 

vory and Heston gore flap, the only difference being that Packard 
makes one piece of leather serve the purpose of two pieces in the 
Evory and Heston patent. 


As to the Norris shoe, as I understand it, Mr. Spencer is right, 


and the quarter of the Norris shoe is not like the quarter of 
79 the Evory and Heston shoe, and that the said shoe is not 

capable of containing the expansible gore flaps of Evory 
and Heston without an entire reconstruction of the shoe. It must 
be borne in mind that the Norris shoe is in substance different 
from the Packard shoe. 

Cross-int. 21 (de bene). Do you think that you or any one else 
would be comfortable in shoes with a good fit around the ankle 
and having a quarter like that shown in the Norris and in the 
Packard shoe, and in addition to that, the gore flap C D of the 
patent in suit? If so, do yon think that the comfort of such a shoe 
would exceed that of a shoe made in the same way with that of 
Norris or Packard, — that the gore flap C D is omitted ? 

Ans. The Packard shoe has in substance the gore flap C D of 
the Evory and Heston patent, and I think, although I have never 
tried it, that I can wear the Packard shoe with comfort. Ifthe Norris 
shoe was provided with a flap, C D, in addition to the inside gore 
flaps that it has, I think it would be very uncomfortable, as also 
would be the case with the Packard shoe if a second set of flaps, 
OD, were added to it. In the Packard shoe the gore flaps cannot 
be omitted and leave a practical structure; in the Norris shoe, as 
there are no gore flaps which are the equivalents of the gore flaps of 
the Evory and Heston patent, and marked therein “C” and D,“ 


it would be impossible to omit that which the shoe never possessed. 
HENRY L. BREVOORT. 


Attest: JOSEPH GUTMAN, Jr., Examiner. 


80 Further Evidence for Defendants, Taken by Consent as if Pur- 
suant to the Sixty-seventh Rule of the Supreme Court of the 
United States, in Equity, as Amended, before me; Charles H. 
Swan, Examiner. 
Deposition of Fred. Packard. 
Boston, July 22, 1882. 
Direct examination by GROROR D. Noyes, Esq., of counsel 
for defendants : 


Int. 1. Will you state your name, age, occupation, and whether 
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you are grantee of letters patent of the United States No. 205,129, 
dated June 18, 1878? 

Ans. My name is Fred. Packard; I am forty-five years of age; I 
reside in Brockton, and am a manufacturer of boots and shoes. 

Int. 2. What pattern of shoe have you or your associate in busi- 
ness, Mr. John W. Burt, used or sold under said patent? 

Aus. The only pattern we have made is called the “Alexis.” A 
few samples were made in which the tongue of our old pattern was 
made with a wing, which was bent and attached to the front of the 
quarter, the — object being to keep dirt and water — 
ting into the shoe between the vamp and quarter. It occu to 
me that every practical purpose would be accomplished by cuttin 
the vamp and quarter precisely as they were in the old pattern, an 
sewing in a stay picce, as shown in the shoe I have here. The shoe, 
when the vamp was made with the wings, required a binding where 
the vamp and lower edge of the quarter came in contact. I found 
that the leather would not cut to advantage by making wings on 
the vamps, and therefore cut them entirely according to the original 
design, and sewed a stay piece to the vamp and quarter. All, ex- 
cept experimental patterns, have been made in this way. 

Int. 3. Did you at any time make shoes in which the gore 
81 or wing made the shoe expansible? State all the facts bear- 
ing on the question. 

Ans. No. In the shoes we made under the patent the only 
effect the gore piece had was tu — the shoe from being expanded 
in front or at tlie sides as much as it was in our original pattern of 
the Alexis shoe. I notice that in the specification annexed to my 
patent it is said that the “ chief point of superiority, however, is the 
facility with which the shoe having this construction may he put on 
the foot, us it opens much wider in front than the ordinary pattern, 
which is always difficult to put on.” If the words ordinary pattern 
refer to “ ordinary Alexis gaiter,” in the first clause of the paragraph 
from which I have — the statement quoted is wholly incor- 
rect I have made no invention which is applicable to any other 
form of shoe than the so-called Alexis; and in this, as I have 
already stated, the wings of the vamp, or the stay piece, tend rather 
to restrain the facility with which the shoe may be put on the foot. 
If the language of my specification can be construed as meaning 
that in some other pattern of shoe the gore piece facilitates the put- 
ting it on, all I have to say is that I have never made any such 
shoes, and have never seen any such shoes unless having a cut en- 
tirely different from mine. The answer of Mr. Burt and myself 
relates, of course, to such shoes as we have actually made under my 
— What we say is, in substance, that we regard the shoes 
ike the one I have here as made under my patent, but not under 
that of Evory and Heston, and that we have never made or pro- 
fessed to make any other form or pattern, or claimed that any 
other form or pattern is within the scope of my patent. 

I offer in evidence the shoe above referred to. I have ripped out 
the stitching of the gore or stay piece on one side, from which it 
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will be seen that the front does not open so much on the side having 
the gore piece as it would if detached. 
FRED. PACKARD. 


Attest: CHAS. H. SWAN, Examiner. 


82 | ExRTArrs. 
Complainants’ Exhibit Assignment. 
Assignment and power of attorney. 


Whereas letters patent of the United States were granted to Alex- 
ander F. Evory and Alonzo Heston, bearing date of Nov. 6, 1866, 
and numbered 59375, for an improvement in boots and shoes; and 
whereas J. B. Belcher, of Charlotte, Mich., is desirous of acquiring 
an interest in the said patent: 

Now, this indenture witnesseth : That in consideration of the sum of 
one dollar and other good and valuable consideration, the receipt of 
which is hereby acknowledged, we, the said Alexander F. Evor 
aud Alonzo Heston, each for himself and collectively, do hereby sell, 
assign, give, and coufvey to the said J. B. Belcher an undivided one- 
half (3) of all the right, title, and interest that we or either of us. 

in and to the said patent, the same to be held and enjoyed by 
the said J. B. Belcher, his heirs, adininistrators, and assigns, as fully 
as we or either of us could have done had this assignment never 
been made. We alsohereby empower the said J. B. Belcher to act as 
our attorney, and to sign our names, bring suit, collect royalty, 
license others to make and sell under said patent, and to do all other 
lawful things for us in connection with this patent the same as we 
550 do if personally present and acting; this power of attorne 
be good until revoked by a written notice to that effect from bot 
parties. 

Witness our hands and seals this 26th day of January, 1877. 

ALEXANDER F. EVORY. IL. s. 
ALONZO HESTON. L. 8. 


Signed, sealed, and delivered in the presence of— 
F. S. BELCHER. 
GEORGE W. SQUIRES. 


SrarE OF MICHIGAN, \ : 
Eaton County, ; 


ee 
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Letters patent of the United States No. 46622, granted Samuel Bab- 
bit March 7, 1865. 


Improvement in Gaiter Boots. 
Specification. 
Be it known that J, Samuel Babbit, of Kokomo, in the county of 
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Howard and State of Indiana, have invented a new and useful im- 
rovement in gaiter boots, and I do hereby declare the following to 
a full and exact description of the same, reference being had to 
= — drawings (making part of this specification) in 
which— 


(Here follows diagram marked page 83a.) 


-§ N 

Figure 1 is a side elevation of a gaiter embodying my invention, 
the shoe being represented in condition to be applied to the foot. 

Fig. 2 is a plan of the same as secured upon the ſoot. 

Similar letters of reference denote corresponding parts in the 
several figures. 

The object of this invention is to dispense with the use of the 
ordinary gore or elastie webbing in the manufacture of gaiter boots, 
and at the same time so construct the shoe as that the purposes of 
such webbing shall be subserved. 

To this end the invention consists in ſorming that part of the shoe 
which covers the ankle with an extension which enlarges the open- 
ing to such a degree as to permit the foot to be readily inserted, 
and which, after the shoe is on the foot, is folded and buckled or 
fastened against the ankle after the manner of a flap, and this shoe 
is — without the formation of a joint and is perfectly water- 
tight. 

The following description will enable others skilled in the art to 
which my invention appertains to fully understand and use the 

same: 
8⁴ In the drawings, A represents a gaiter boot. which, with the 
exception of the part B that surrounds the ankle, may be 
made aſter any of the approved or known plans. 

In ordinary shoes of this kind the leather terminates at a, but I 
extend the leather! back at each side of the shoe as far as al, and the 
extended part may continue from the top downward as far as muy 
be required to insure the ready entrance of the ſoot. 

The main thing to be clearly understood is that the opening in 
the top of the “ankle” of the shoe through which the foot is inserted 
is enlarged by as much as or commensurately with the difference in 
distance from aꝰ to a, and from a“ to al, supposing the extension C 
to be thrown back as shown in Fig. 1. 

The rear and bottom edges of the two pieces which form the ex- 
tension C are stitched toget jer, and it is worked with button-holes 
so as to be turned or folded against the side of the shoe, and but- 
toned as indicated in red lines after the shoe is on the foot. 

Comparatively speaking, no exertion is required to put on a shoe 
of this kind, and while costing less, it is superior as regards dura- 
bility, for the reason that the elastic webbing of other gaiter boots, 
being of more delicate character, is liable to wear out, and perha 
thus renders the shoe worthless while the leather is still in a condi- 
tion to be serviceable. 

The method of fastening the extension C to the side after the shoe 
is on is an optional matter—that is to say, it may be done in any 
different way from that represented. 
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Having thus described my invention, what I claim as new herein 
and desire to secure by letters patent is— 

A gaiter boot constructed with a folding extension, C, substantially 
as and for the purposes set forth. 

To the above specification of my improvement in gaiter boots I 


have set my hand this eighteenth day of January, 1865. 
SAMUEL BABBIT. 


Witnesses : 
EDWARD H. KNIGHT. , 
CHARLES D. SMITH. ne 


Ex’d: M. McK., E. A. M. 


85 Unttep States PATENT OFFICE. 
ALEXANDER F. Evory and Atonzo Hestovy, of La Porte, Indiana. 
Improvement in Boots and Shoes. 


Specification forming part of Letters Patent No. 59375, dated No- 
vember 6, 1866. 


To all whom it may concern: 


Be it known that we, Alexander F. Evory and Alonzo Heston, of 
La Porte, in the county of La Porte and State of Indiana, have — 
invented a new and useful improvement in shoes; and we do here- 
by make known and declare that the following is a full, clear, and 
exact description of the same, reference being had to the accompany- 
ing drawings, and the letters and figures marked thereon, which 
form part of this specification. | 


(Here follows diagram marked p. 85a.) 


Our said invention consists in a novel mode of constructing shoes 
and gaiters, whereby the ordinary elastic goring at the sides and the 
tedious lacing up at the front are both dispensed with, while at the 
same time the tops will expand to receive the foot, and fit neatly and 
closely around the ankle when the shoe is on, being also water-tight 
to the extreme top of the shoe. 
To enable those skilled in the art to understand how to construct 
and use our invention, we will proeeed to describe the same with — 
rticularitv, making reference in so doing to the aforesaid draw- 
ings, in which— 
Figure 1 represents a side elevation of our invention; Fig. 2, a 
plan or top view of the same; and Figs. 3 and 4 represent detached 
views or patterns of the several parts. 
Similar letters of reference in the several figures indicate like parts 
of our invention. 
A represents the front of the shoe, and has attached to its rear 
edge, a, as shown, a gore flap (marked D). B represents the back 
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Having thus described my invention, what I claim as new herein 
and desire to secure by letters patent is— 

A gaiter boot constructed with a folding extension, C, substantially 
as and for the purposes set forth. 

To the above specification of my improvement in gaiter boots I 


have set my hand this eighteenth day of January, 1865. 
SAMUEL BABBIT. 
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Witnesses : 
EDWARD H. KNIGHT. , 
CHARLES D. SMITH. * 


Ex’d: M. McK., E. A. M. 


85 Unitep States PATENT OFFICE. 
ALEXANDER F. Evory and Atonzo Hestow, of La Porte, Indiana. 
Improvement in Boots and Shoes. 


Specification forming part of Letters Patent No. 59375, dated No- 
vember 6, 1866. 


To all whom it may concern : 


Be it known that we, Alexander F. Evory and Alonzo Heston, of 
La Porte, in the county of La Porte and State of Indiana, have — 
invented a new and useful improvement in shoes; and we do here- 
by make known and declare that the following is a full, clear, and 
exact description of the same, reference being had to the accompany- 
ing drawings, and the letters and figures marked thereon, which 
form part of this specification. 


(Here follows diagram marked p. 85a.) 


Our said invention consists in a novel mode of constructing shoes 
and gaiters, whereby the ordinary elastic goring at the sides and the 
tedious lacing up at the front are both dispensed with, while at the 
same time the tops will expand to receive the foot, and fit neatly and 
closely around the ankle when the shoe is on, being also water-tight 
to the extreme top of the shoe. 
To enable those skilled in the art to understand how to construct 
and use our invention, we will proeeed to describe the same with — 
rticularity, making reference in so doing to the aforesaid draw- 
ings, in which— 5 
Figure 1 represents a side elevation of our invention; Fig. 2, a f 
plan or top view of the same; and Figs. 3 and 4 represent detached : 
views or patterns of the several parts. 
Similar letters of reference in the several figures indicate like parts 
of our invention. | 
A represents the front of the shoe, and has attached to its rear 
edge, a, as shown, a gore flap (marked D). B represents the back 
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of the shoe, and has attached to its front edge, b, as shown, a corre- 
sponding gore-flap (marked C). The front and back are sewed to- 
gether at those parts of their contiguous edges marked a’ and &, and 
the flap C is arranged upon the flap D, bringing their corresponding 
edges c and d upon each other, which are then sewed together, the 
two flaps thus arranged forming a double extension-gore upon each 
side of the shoe, which readily expands to admit the foot, and which 
may then be folded forward over the instep, and be secured by a 
buckle or knot, or by a suitable lacing, as desired. 


It may be observed, furthermore, that shoes can be constructed 
after the above-described plan much cheaper than in the ordinary 
mode, and the material in their manufacture can be much more 
advantageously and economically used. 


We do not claim, broadly, for an extension-gore flap inserted in 
the ankle of gaiter-shoes, for this is fully — the broad elaim 
of Samuel Babbett’s patent, issued March 7, 1865, to which our pat- 
ent will be subject; but our mode of construction is an improvement 
upon that, and all the other modes since patented, in the followin 

rticulars, viz: First, it requires less stock 1n its construction, an 
is therefore cheaper than those in which the gore is inserted in the 
heel ; second, it is neater in em and, being adjustable to the 
ankle, it may be fitted even where there is a variation in the size of 
the shoe, thus rendering it more available in the construction of shoes 
for sale at wholesale; third, it avoids the wrinkle in the heel in 
Babbett’s construction of shoes, which, being ex to the friction 
of the leg of the pantaloon, soon wears into a hole ; fourth, by giving 
expansion forward to the vamp in front of the ankle it admits of the 
more easy introduction of the foot, and allows a neater fit than is 
attainable when the gore is in the heel. 


What we do claim as our invention, and desire to secure by let- 
ters patent, is— 


A shoe when constructed with an expansion-gore flap, C D, the 
external fold, C, of which is attached to and in front of the quarter 
B, and the internal fold, D, of which is attached to and in rear of the 
vamp A, the said several parts and pieces being respectively con- 
structed and the whole arranged for use substantially in the manner 
and for the purpose set forth. 


ALEXANDER F. EVORY. 
ALONZO HESTON. 


Witnesses : 
W. E. MAUS. 
J. W. HERCHEL. 
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86 Unrtep States Patent OFFICE. | 
Davip Brown and WX. S. Wooton, of Kokomo, Indiana. 
Improvement in Shoes. 


Specification forming part of Letters Patent No. 49076, dated Au- 
: gust 1, 1865. 


To all whom it may concern : 


Be it known that we, David Brown and W. S. Wooton, of Kokomo, 
in the county of Howard, State of Indiana, have invented a new and 
useful improvement in boots or shoes; and we do hereby declare 
that the following is a full, clear, and exact description thereof, 
which will enable those skilled in the art to make and use the same, 
reference being had to the accompanying drawings, forming part of 
this specification. 


(Here follows diagram marked p. 86a.) 


The present invention consists in attaching to the back portion of 
the boot or shoe in which a vertical slit or opening has been made a 
folding flap or piece of sufficient size and shape that, when the boot 
or shoe is put on the foot, it can be folded or passed entirely around 
the instep, and there fastened by buckling, buttoning, or in any other 
proper manner, said flap being — therewitli by meaus of two 
wings or sectional pieces, each fastened by sewing, or in any other 
suitable way, at one edge to one side of opening or slit in the boot 
or shoe and at the other to the inner surface of the folding flap, and 
which wings, when the folding flap has been buttoned, as described, 
lie and are held between it and the exterior surface of the boot or 
shoe upper. 

By forming the back portion of the boot or shoe with a folding flap 
or piece arranged and attached thereto, as described, the following 
among many advantages are secured, viz: First, it can be more easily 
and readily put on and taken off of the foot, as the flap, when un- 
bottoned, necessarily enlarges the usual opening for inserting the 
foot. There are no eyelet-holes or any kind of apertures communi- 
cating with the interior of the shoe, as has heretofore been the case, 
thus making a perfect water-proof boot or shoe, so far as the leather 
or other material of which the shoe is made is capable of resisting the 
penetration of moisture; and also the peculiar construction and ar- 
rangement of the flap acts as a support to and prevent the breaking 
down of the counter of the boot or shoe. 
ce the accompanying plate of drawings our improvement is illus- 

rated. 

Figure 1 is a side view of a boot with our improvement applied, 
and represented as fastened about the foot; Fig. 2, a perspective 
— —— folding flap unfastened and mode of securing it to the 

t or shoe. . 
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a a represent the sole of a boot; bc, the upper-leather, attached 
to sole a by sewing or in any other proper manner; d, an opening 
at top of boot for inserting the foot; 7, a vertical slit or opening 
made in back portion of upper-leather c, and extending from top 
edge, g, of same nearly to the top of counterh; Il, two wings or 
pieces, made of leather or other suitable material, and having a tri- 
angutar shape, each attached, by sewing or other proper means, by 
one of their edges to each edge m of the slit fin boot, and by another 
edge, also by sewing, to the inner surface, n, of a folding flap, o, hav- 
ing the shape represented in the drawings, and of sufficient length 
to extend around the instep of the foot and have its two ends, p and 
r. meet and button, as represented in Fig. 1, the lower end, s, of which 
flap is fastened by sewing or in any other proper manner to the up- 
per-leather c, at or near the top of counter h. 

The boot, with its back folding flap attached to the same, as above 
described, when placed upon the foot, is fastened thereto and securely 
held thereon by simply folding or passing the flap around the instep 
or leg over the upper, bringing its two ends together in front of the 
foot, which are then buttoned, buckled, or braced together in any of 
the ordinary modes, the wings or connecting-pieces I then lying on 
and held between the exterior surface of upper e and inner surface 
of flap, as is evident without further description. 

From the above description it is evident that not only is a secure, 
tight, and reliable fastening provided for the securing of the boot or 
shoe to the foot without necessity of an eyelet-hole or any manner of 
an aperture in its upper-leather, but that the boot or shoe can be 
readily put on and taken off of the foot at pleasure. 

We do not claim a folded gore applied to the lappet of a shoe, be- 
ing aware that Samuel Babbit obtained a patent on the 18th of Feb- 
ruary, 1865, for a shoe in which the said device is employed. Our 
invention is superior to Babbit’s in several respects: First, the in- 
creased thickness of leather is applied at the back of the shoe, where 
it is useful in preventing any running down of the heel, whereas if 

laced at the side it causes an unequal strength and stiffness, which 

is exceedingly liable to result in the running over of the shoe. Sec- 

ond, the fastening of our shoe, being in front, is not liable to 

87 become soiled in muddy weather, as is common with side 

fastenings, and cannot, by being drawn tightly, produce any 

contraction or distortion on one side of the shoe. Third, our shoe 
is adapted to be much more easily put on and off. 

What we claim as an improvement, and desire to secure by let- 
ters patent, is— 

The combination of the slit f at the back of the boot, the double 
wings or gores II, attached at the respective sides of the said slit, 
and the flap o, attached at the top of the counter and the outer ed 
of the gores I l, passing completely around the boot-top and fastening 
above the instep in front, all as herein represented and described. 

DAVID BROWN. 

Witnesses: WILLIAM S. WOOTON. 

J. E. HOUSE. 
WM. RUSSELL. 
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Unitep States PATENT OFFICE. 
Frep. Pack An, of Brockton, Massachusetts. 
Improvement in Shoes or Gaiters. 


Specification forming part of Letters Patent No. 205,129, dated June 
18, 1878 ; application filed May 16, 1878. 


To all whom it may concern : 
Be it known that I, Fred. Packard, of Brockton, in the county of 


— and State of Massachusetts, have invented a new and use- 
fu 


improvement in shoes or gaiters, of which the following is a 
specification: 

My invention relates to an improvement in that class of shoes and 
gaiters known to the trade as the Alexis gaiter: and consists in 
a tongue or instep- piece of a peculiar construction, as will be here- 
inafter set forth. 

Referring to the accompanying drawings, making a part of this 
specification, figure 1 is a plan view of one-half of the instep-piece 
or tongue embodying my construction. Fig. 2 is a like view, showing 
the part formed of two pieces. Fig. 3 shows the entire tongue 
formed from a single piece of material, and Fig. 4 shows a complete 
shoe embracing my invention. 


(Here follows diagram marked p. 88a.) 


Like letters indicate corresponding parts in all the figures. 

A represents the body portion of the tongue, which is of the usual 
form, and the portion thereof marked B represents my improvement, 
which consists of a wing or flap, either integral with the main por- 
tion of the tongue or formed of a separate piece and united thereto. 
This — is cut in the form shown, so that whether the tongue be 
made of one or two pieces, the corner slot or opening C is left be- 
tween it and the other part of the tongue, for the purpose to be here- 
inafter explained. 

When the pattern shown in Fig. 1 is seen, it will be obvious that 
two such pieces will be required to form a complete tongue. The 
two parts are to be united by a line of stitching down the center in a 
manner well known. 

When the flaps or wings B are made separate they are first united 
to each of the pieces which compose the tongue, and the two parts 
are afterward stitched together in the usual manner. 

It is evident the entire tongue may be made of a single piece of 
material, as shown in Fig. 3, or it may be formed integral with the 
vamp without departing from the spirit of my invention, which 
consists of a tongue or instep-piece provided with wings or flaps, as 
hereinbefore described. 

When the tongue is constructed after the manner shown and de- 
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scribed, the outer edges of the flaps or wings are stitched to the front 
edge of the quarters of the shoe, and by the operation of buckling 
or lacing form gores between the quarter and tongue-piece. 

When the shoe is on the foot and the parts buckled or laced the 
wings or flaps are folded externally over the tongue-piece from the 
lower portion of the slots at each side, thus bringing the laps out- 
side and leaving no projecting portions inside to hurt the foot. 

The following are the advantages I claim for my improvement 
over the ordinary Alexis gaiter, viz: It will not gap open after 
a little wear. It will prevent sand and dirt from working its way 
into the shoe, and effectually excludes snow and water, and will not 
tear down at the side like a shoe of ordinary construction, as the 
strain is much less. Its chief point of superiority, however, is the 
facility with which the shoe having this construction may be put on 
the foot, as it opens much wider in front than the ordinary pattern, 
which is always difficult to put on. 

Having thus fully — my improvement, what I claim as 
new, and desire to secure by letters patent, is— 

1. A tongue or instep-piece for a shoe or gaiter provided with the 
side wings or flaps B and slots or openings C intermediate of said 
flaps and the body of the tongue, substantially as specified. 

2. A shoe or gaiter having a tongue or instep-piece provided with 
the side wings or flaps B and slots or openings C intermediate of 
said flaps and the body of the tongue, substantially as set forth. 

FRED. PACKARD. 

Witnesses : 

FRANK E. SHAW. 
H. M. KINGMAN. 


89 The following is the opinion of the court in accordance 
with which the decree was entered for an injunction and an 
account : 


Circuit Court of the United States, District of Massachusetts. 

ALEXANDER F. Evory ei al. 
Jonx W. ‘Burr et al. 

Opinion of the Court. 

(February 3, 1883.) 


by o. 1478, Equity Docket. 


LowELtL, J. 


The plaintiffs are the owners of patent No. 59375, issued to two of 
them in 1866. The specification describes the invention as consist- 
ing of “a novel mode of constructing shoes and gaiters, whereby the 
ordinary elastic goring at the sides and the tedious lacing up in 
front are both dispensed with, while at the same time the tops will 
expand to receive the foot and fit neatly and closely around the 
—— when the shoe is on, being also water-tight to the extreme top 
of the shoe.” 
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The mode of obtaining these advantages is by inserting at the 
rear of the front or vamp of the shoe a triangular flap or gore and a 
similar gore at the front of the back part or quarter. These flaps or 
gores are sewed together at their edges, and when the shoe is to be 
put on they open and admit the foot, and then are closed again and 
folded outside the shoe and tied or buckled “forward over the in- 
step.” The patentees say: “We do not claim, broadly, for an ex- 
tension-gore flap inserted in the ankle of gaiter shoes, for this is 
fully covered by the broad claim of Samuel Babbett’s patent, issued 

March 7, 1865, * * and set out the advantages of 

90 their mode of construction. Babbett’s patent was for a flap 

inserted in the heel and carried round the foot and fastened 

at the heel again. Another patent, issued to Brown & Wooten, was 

for flaps inserted in the heel and brought round on each side of the 

foot. The English patent of Norris, of 1856, shows a gore flap like the 

laintiffs’, except that it folds inside the shoe; but such a flap would 

uncomfortable, and the shoe containing it would not be likely to 
obtain a market. 

The claim of the plaintiffs’ patent is, A shoe when constructed 
with an expansion-gore flap, C D, the external fold C of which is 
attached to and in front of the quarter B, and the internal fold D of 
which is attached to and in rear of the vamp A, the said several 
parts and pieces being respectively constructed and the whole ar- 
— cg for use substantially in the manner and for the purpose set 
orth.” 

The defendants make shoes under the patent granted to F. Pack- 
ard, one of the defendants, No. 205,129, dated June 18, 1878, for an 
improvement in that class of shoes and gaiters known as the Alexis 
gaiter, and represented in this case by the Exhibit Packard. It is 
a shoe with a tongue or instep piece provided with side wings or 
flaps between the tongue and the quarter, which fold over when the 
shoe is fastened. The patentee says: “The following are the ad- 
vantages I claim for my improvement over the ordinary Alexis gaiter, 
viz: It will not gape open after a little wear. It will prevent sand 
and dirt from working its way into the shoe, and effectually ex- 
cludes snow and water, and will not tear down at the side like a 
shoe of ordinary construction, as the strain is much less. Its chief 
— of superiority, however, is the facility with which the shoe 

aving this construction may be put on the foot, as it opens much 
—— in front than the ordinary pattern, which is always difficult to 
put on.“ 
This shoe of the defendants has the advantages of the plain- 
91 tiffs’ shoe to a greater or less extent, and they are obtained by 
means of a gore or flap. As a witness, Packard denies that 
this shoe has the advantage which his specification says is its chief 
merit—that of opening more widely than the ordinary pattern. He 
and his expert say that his gore or flap is a stay piece which limits 
the ovening of the shoe, and that its — ad vantage is that it makes 
the shoe more water-proof. The propositions that it is more water- 
proof and opens more widely are identical. It is more fully water- 
proof simply because it opens and closes again by virtue of the gore 
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or flap. It is more fully water-proof than a shoe with an equal 
opening without a gure, and it opens wider than an equally water- 
proof shoe without a gore. 

The Evory & Heston patent was held valid in Evory v. Candee, 
2 Fed. Rep., 542, and its validity is not now assailed, unless a wide 
construction is given to the claim; and this, as is most usual, is the 
difficult point. The defendante’ shoe has a single and not a double 
flap or gore. The quarter or an extension of it comes forward and 
contains the eyelets or buckle and strap necessary for fastening the 
shoe over the instep, and so takes the place of one-half of the double 
gore. This is an old form of fastening; but a gore between the 
vamp and the quarter, in a shoe which can be comfortably worn, 
appears to be new; and, though the Packard shoe presents a very 
great simplicity and cheapness as compared with the Evory & Heston, 
yet it effects the same results in substantially the same way. 

Decree for the complainants. 


92 The following is the rescript filed November 10, 1885, in 
accordance with which the order overruling defendants’ ex- 
ceptions to master’s report was entered : 
Rescript. 
(Filed Nov. 10, 1885.) 
Cott, J.: 

The court is of opinion that the defendants’ exceptions to the 
master’s report should be overruled. We think the finding of the 
master, that the defendant should pav a certain royalty based upon 
an established license fee, correct. The damage consists in not re- 
ceiving the royalty which such a license would have — In 
this case the complainants have mainly sought their profit in the 
form of royalty. Under these circumstances we deem the fact that 
one of the complainants, who made shoes for order for his retail trade, 
was not damaged in his business by the sale of defendants’ shoes 
immaterial on the question of the proper rule of damages. We have 
read with interest the learned brief of defendants’ counsel to the 
effect that only nominal damages should be found because no dam- 
ages have been proved, but we think the fact that license fees were 
received from others and not from defendants is proof of damage. 

Defendants’ exceptions overruled. 


93 Circuit Court of the United States, District of Massachusetts. 
In Equity. 


ALEXANDER F. Evory e al. 
V. 
Joun W. Burt et al. 
Assignment of Errors and Prayer for Reversal. 


And now come the said respondents and make assignment of 
errors in the opinion and decree therein: 
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I. That the court erred in holding that the patent in suit is valid. 

II. That the court erred in holding that, in view of the antece- 
dent state of the art, the patent in suit was infringed by the defend- 
ants. 

III. That the court erred in construing the patent in suit. 

IV. That the court erred in sustaining the master’s report and in 
overruling the exceptions to said report. 

V. That the court erred in holding that a license fee is the measure 
of damages, no damage to the business of the defendants having 
been proved. 

VI. That the court erred in holding that the fact that license fees 

were received from others and not from defendants is proof 
94 of damage, although the report shows that the complainants 

were not damaged, either in their business of manufacturing 
under the patent or of selling licenses. 

VII. That the court erred in holding that damage consists in not 
receiving the royalty based upon an established license fee, the re- 
port finding that the defendants had no knowledge of the license fee 
to others and had made no agreement to pay anything to the com- 
plainanis. 

Wherefore the defendants pray that the decree in said cause may 
be reversed, and that the complainants’ bill be dismissed with costs. 

By their solicitor, GEO. D. NOYES. 


Massachusetts District, 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause in equity entitled Alexander F. Evory et al. v. John W. Burt 
et al., lately determined in said circuit court, and of all proceedings 
therein, and of the opinion and rescript of the court, and of the as- 
signment of errors and prayer for reversal filed therein. 

In testimony whereof I hereunto set 

Seal of the Circuit Court, my hand and affix the seal of said cir- 

Massachusetts. cuit court, at Boston, in said district, this 

seventh day of September, in the vear of 

our Lord one thousand eight hundred and eighty-six, and of the 

Independence of the United States the one hundred and eleventh. 
JOHN G. STETSON, Clerk. 


96 Bond to Party on Appeal. 


95 UnitTep STATES OF — 8 


Know all men by these presents that we, John W. Burt and Fred - 
Packard, both of Brockton, in the State of Massachusetts, as princi- 
— and Edward Crocker and William Ramsdell, both of said 

rockton, as sureties, are held and firmly bound unto Alexander F. 
Evory, a resident of the State of New York; Alonzo Heston and J. 
B. Belcher, residents of the State of Michigan, in the full and just 
sum of four thousand dollars, to be paid to the said Evory, Heaton, 
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and Belcher, their certain attorneys, executors, administrators, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated the twenty-ninth day of January, 
in the year of our Lord one thousand eight hundred and eighty- 


six. 

Whereas lately, at a circuit court of the United States within and 
for the district of Massachusetts, in a suit in equity depending in said 
court between the said Alexander F. a Alonzo Heston, and J. 
B. Belcher, complainants, and the said John W. Burt and Fred. 
Packard, defendants, decree was rendered against the said defend- 
ants, and the said defendants having obtained an appeal to remove 
the said cause to the Supreme Court of the United States to reverse 
the decree in the aforesaid suit, and a citation, directed to the said 
complainants, citing and admonishing them to be and appear st a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
defendants shall prosecute their said appeal to effect and answer all 
damages and costs if they fail to make their plea good, then the 
above obligation to be null and void; otherwise to remain in full 


force and virtue. 
JOHN W. BURT. L. 8. 
FRED. PACKARD. L. 8. 
EDWARD CROCKER. L. 8. 
WILLIAM RAMSDELL. II. s. 


Signed, sealed, and delivered in presence of— 
HENRY C. GURNEY. 
FRED. F. FIELD. 


Approved: 
Le BARON B. COLT, 


U. &. Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the office 
of the clerk of the circuit court of the United States for the first cir- 
cuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 

Clerk U & C. C., Mass. Dist. 


97 Citation. 


The United States of America to Alexander F. Evory, a resident of 
the State of New York; Alonzo Heston and J. B. Belcher, resi- 
dents of the State of Michigan, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to an appeal claimed 
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and allowed by the circuit court of the United States for the district 
of Massachusetts, in a cause in equity wherein you are complainants 
and John W. Burt and Fred. Packard, of Brockton, in the State of 
Massachusetts, are defendants and appellants, to show cause, if any 
there be, why the decree rendered against the said defendants should 
not be reversed, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Le Baron B. Colt, United States circuit judge 4 
for the first judicial circuit, this fifth day of February, in the year | 
of our Lord one thousand eight hundred and eighty-six. 4 

Le BARON B. COLT, ö 
U. &. Circuit Judge, First Judicial Circuit. 1 


98 [Endorsed :].Service of within citation is hereby acknowl- . : 
. edged. Feb. 11th, 1886. Frederic H. Betts, counsel for ap- | 
pellees. 
Endorsed on cover: Massachusetts C. C. U. S. No. 439. John 
W. Burt and Fred. Packard, appellants, vs. Alexander F. Evory, f 
Alonzo Heston, and J. B. Belcher. Filed October 12, 1886. 
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A 


SUPPLEMENT TO RECORD. 


EXHIBIT NORRIS AND ROGERS PATENT. 


A.D. 1860, 13th Aveust. No. 1954. 


MILITARY BOOTS. 


Letters Patent, to Stephen Norris, of Great Peter Street, in 
the City of Westminster, and Robert Rogers, of King 
Street, Covent Garden, in the County of Middlesex, for 
the Invention of “Improvements in the Manufacture of 
Boots particularly adapted to Military Purposes.” 

Sealed the 12th February, 1861, and dated the 13th August, 
1860. 


Provisional Specifications left by the said Stephen Norris 
and Rubert Rogers at the Office of the Commissioners of 
Patents, with their Petition, on the 13th August, 1860. 


We, SrerHen Norris, of Great Peter Street, in the City 
of Westminster, and Ropert Rogers, of King Street, 
Covent Garden, in the County of Middlesex, do hereby de- 
clare the nature of the said Invention for “ Improvements in 
the Manufacture of Boots particularly adapted to Military 
Purposes,” to be as follows : — 

This Invention relates to the manufacture of boots for 
military purposes in such a manner that when on the feet 
they shall have all the appearance and comfort of Welling- 
ton boots by cutting the front and back parts thereof so 
that the opening or gap between such parts before the seam 
is sewn shall resemble the shape of the letter V, but when 
closed will form a straight vertical seam the tongue of the 
front part being made hollow instead of rounded, and the 
backs rounded instead of straight, as patented by the above- 
named Stephen Norris, on the 23rd day of January 1856, 
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No. 185, Figs. 11 and 19, the object being to prevent the 
tongue slipping down. The side seams are made near the 
heel, the same as in the Wellington boot, by which means 
the above results are produced, or another seam may extend 
from the vertical seam in an inclined line towards the toe. 
We propose in some cases cutting the upper in one piece 
with a seam behind, and opening the ancle in a curved line 
on each side thereof towards the sole or toe, in such case we 
attach our pieces to fasten over the instep, thus dispensing 
with side seams, or we open the centre of the top part of 
the front forming the ear pieces in the solid leather, in 
which case the tongue would have to be closed on to and 
across the top part of the front, and of such a form that the 
edges thereof can also be closed to the inner part of the 
ear pieces, the object being to dispense with the side seams. 

Another important feature in our Invention is making 
boots for trench work, mining, and shooting, to extend up 
the leg and fit close, thus forming a gaiter on the boot either 
of soft or other leather, or the same front extended to 
be cut on precisely the same principle as those before- 
mentioned. 


Specification in pursuance of the conditions of the Letters 
Patent, filed by the said Stephen Norris and Robert Rogers 
in the Great Seal Patent Office on the 13th February 
1861. 


To all to whom these Presents shall come, we, Stephen 
Norris, of Great Peter Street, in the City of Westminster, 
and Robert Rogers, of King Street, Covent Garden, in the 
County of Middlesex, send greeting. 

Whereas Her most Excellent Majesty Queen Victoria, by 
Her Letters Patent, bearing date the Thirteenth day of 
August, in the year of our Lord, One thousand eight hun- 
dred and sixty, in the twenty-fourth year of Her reign, did, 
for Herself, Her heirs and successors, give and grant unto 
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us, the said Stephen Norris and Robert Rogers, Her special 
licence that I, the said Stephen ‘Norris and Robert Rogers, 
our executors administrators, and assigns, or such others as 

we the said Stephen Norris and Robert Rogers, our execu- 

tors, administrators, and assigns, should at any time agree 
with, and no others, from time to time and at all times there- 
after during the term therein expressed, should and lawfully 
might make, use, exercise, and vend, within the United 
Kingdom of Great Britain and Ireland, the Channel Islands, 
and Isle of Man, an invention for “Improvements in the 
Manufacture of Boots, particularly adapted to Military Pur- 
poses,” upon the condition (amongst others) that we, the 
said Stephen Norris and Robert Rogers, our executors or 
administrators, by an instrument in writing under our, or 
their, or one of their hands and seals, should particularly 
describe and ascertain the nature of the said invention, and 
in what manner the same was to be performed, and cause 
the same to be filed in the Great Seal Patent Office within 
six calendar months next and immediately after the date of 
the said Letters Patent. 

Now know ye, that we, the said Stephen Norris and 
Robert Rogers, do hereby declare the nature of our said 
Invention, and in what manner the same is to be performed, 
to be particularly described and ascertained in and by the 
following statement, that is to say: — 

This Invention relates to the manufacture of boots for 
military purposes, in such a manner that when on the feet 
they shall have all the appearance and comfort of “ Welling- 
ton” boots, by cutting the front and back parts thereof so 
that the opening or gap between such parts before the seam 
is sewn shall resemble the shape of the letter V, but when 
closed will form a straight vertical seam. The tongue of the 
front part being cut hollow instead of round, as shown at a, 
Fig. 1, and the front part of the backs rounded instead of 
straight, as shewn at ö, Fig. 1, as patented by the above- 
named Stephen Norris, on the Twenty-third day of January, 


4 


One thousand eight hundred and fifty-six, No. 185, (Figs. 
11 and 19,) of his former Specification, the object being to 
prevent the tongue from slipping down. The side seams 
being made near the heel, the same as in the Wellington” 
boot, by which means the above results are produced ; or 3 
another seam may extend from the vertical seam in an ons 
inclined line towards the toe. 

Another important feature in our Invention is, making 
boots for trench work, mining and shooting purposes, to be 
extended up the leg and fit close, thus forming a gaiter on 
the boot, either of soft or other leather; or the same front 
extended, to be cut on precisely the same principle as those 
before mentioned. 

In order to explain our said Invention as completely as 
possible, we now proceed to describe the best means we are 
acquainted with for carrying the same into practical effect, 
reference being had to the illustrative Sheet of Drawings 
hereto annexed, and to the numerical figures and letters of 
reference marked thereon respectively, as follows : — 


Description of the Drawings. 

Fig. 1 is a side view of a vamp and quarter, cut upon our 
improved principle for short military boots, in which position 
the lowest extremity of each side seam is made to touch each 
other, and thereby shew the V-shaped space between the 
edges of the seam previous to being sewn. The quarter 
being fixed on the fronts for military and common purposes. 

Fig. 2, being a plan view of the gusset intended to be 
used for the above boot; Fig. 3, being a view of the same 
gusset folded ready to be inserted in the boot. 

Fig. 4 represents a front or vamp of a boot intended for 
private wear, the side seam being cut on a slight curve, as ie 
shewn, instead of straight; Fig. 5 shews a view of a quarter 
or back part laid open to be attached to the vamp or front 
part, Fig. 4, the seam of the boot to be sewn inside, similar 
to a Wellington; Fig. 6, view of Fig. 5 as it would appear 


25 


5 


when doubled in half; Fig. 7, front of military boot, so cut 
that by the addition of another piece it may be extended to 
u long military, shooting, mining, or fishing boot, thereby 


- gconomizing material. 


Fig. 8 is an ordinary graft cut on our improved princi- 
ple as prepared to be attached to short boots; Fig. 9, being 
a front of a Wellington boot, the side seam being cut on our 
improved principle, as described at Fig 4, or the same kind 
of boot may be made with the front or vamp, as shewn at 
Figs. 1, 4, and 7, by making a side gusset of softer material 
on each side to neatly fit in between the vamp and long back 
or leg part. . 

Fig. 10, being shape of * required for the 
Wellington boot, Fig 9. 

Fig. 11 is a side view of back part of a shooting, fishing, 
or mining boot; Fig. 12, being the same piece or part laid 
flat, the boot being shewn complete at Fig. 14. 

Fig. 13 is a side view of short boot, having one ear or 
side piece drawn down, shewing gusset folded on opposite 
side, or interior of boot, shewing its proper position when 
on the foot; Fig. 14*, side view of the same boot laced, or 
as it would appear when on the human foot; Fig. 15, being 
front view of the same boot; Fig. 16 shews a side view of 
the same description of boot as that shown at Fig. 13, 
shewing gusset on each side; Fig. 17, front view, shewing 
gussets on both sides when the ears are laid open; Figs. 18, 
19, and 20, being views of long boots, with or without 
gussets; Fig. 19, being side view of long boot, with the 
seam extending from the side seam towards the toe, as 
shewn. 

Having now described the nature of our said Invention of 
improvements in the manufacture of boots particularly 
adapted to military purposes, and the manner in which the 
same is to be performed, we would remark in conclusion, 
that what we claim as our Invention, and therefore intend 
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to be secured to us by the herein in part recited Letters 
Patent is, — 

Firstly, the construction of boots for military and other 
purposes, by cutting the various parts as shewn in the 
accompanying Drawings, more especially at the Figures 1, 
4, 5, 6, 7, 8, 9, 11, 12. 

Secondly, the shape of the gussets shewn at Figs. 2, 3, 
and 10. 

And lastly, the general construction and arrangement of 
the various parts shewn in the accompanying Drawings, and 
herein fully described for the purposes set forth. 


In witness whereof, we, the said Stephen Norris and Robert 
Rogers, have hereunto set our hands and seals, this 
Twelfth day of February, in the year of our Lord One 
thousand eight hundred and sixty-one. 


STEPHEN NORRIS. [sear] 
ROBERT ROGERS. __[sEaL] 


Witness to the signatures of 
S. Norris and R. Rogers, 
L. J. WETHERELL, 
Clerk to Messrs. Prince and Co.. 
Agents for Patents, 
4, Trafalgar Square, 
Charing Cross. 


EXHIBIT STEPHEN NORRIS PATENT. 


A.D. 1856 .. . No 185. 
BOOTS, SHOES, éc. 


Letters Patent to Stephen Norris, of New Peter Street, 
Westminster, in the County of Middlesex, for the Inven- 
tion of “Improvements in the Manufacture of Boots and 
Shoes and other Coverings for the Human Feet.” 


Sealed the 22nd July 1856, and dated the 23rd January 
1856. 


Provisional Specification left by the said Stephen Norris at 
the Office of the Commissioners of Patents, with his Peti- 
tion, on the 23rd January 1856. 


I, Stephen Norris, of New Peter Street, Westminster, in 
the County of Middlesex, do hereby declare the nature of 
the said Invention of “Improvements in the Manufacture 
of Boots and Shoes and other Coverings for the Human 
Feet,” to be as follows: 

These improvements consist in adapting “gussets” of 
novel and improved construction, in combination with cer- 
tain fastenings, for the purpose of enabling boots and shoes 
and other coverings for the human feet to be readily adapted 
and secured to and detached from the feet. These improve- 
ments being applicable to coverings for the feet generally, 
the nature of this Invention will be sufficiently explained 
by giving a few examples of the mode of adapting these 


improvements to certain descriptions of boots, shoes, and 


other coverings for the human feet, as follows : — 
First, as regards ladies’ boots, I propose to employ side 
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gussets of cloth or leather, so combined with elastic mate- 
rial as that the said gussets shall always be preserved flat, 
instead of wrinkling or overlapping, as heretofore. 

Another mode is to secure an elastic band to that part of 
the boot which encircles the ankle of the foot, and this in 
combination with folding side gussets and fastenings, com- 
posed either by interlacing into two rows of hooks strips of 
elastic or eyelets. The openings for the gussets I propose 
to make at each side of the boot, and to extend it from the 
top in an ornamental direction, either towards the toe of 
the boot or the sole thereof, or towards the heel; and for 
ladies’ slippers I propose to place the gusset at the instep 
thereof, and to use said gusset in combination with straps 
of elastic material. | 

And as regurds gentleman’s boots and other similar cov- 
erings, I propose, in manufacturing boots known and dis- 
tinguished as Bluchers, to form the side seams thereof, or 
close the fore and back parts, somewhat after the manner of 
Wellington boots, so as to resemble the same when on the 
feet, and to enable Blucher boots to be more readily put on 
and taken off than heretofore, by employing the aforesaid 
gussets in combination with boots of the above construction. 

And as regards Wellington boots, I propose to connect 
the fore and back parts together by gusset pieces, water- 
proof or otherwise, by which they may be used as over- 
boots, and thus admit of wrappers being placed around the 
legs and feet in travelling, and be less unsightly than here- 
tofore, by employing fastenings composed either of eyelets, 
buckles and straps, studs and holes, or such other conven- 
ient and simple fastenings as will enable the fore and back 
parts to be readily brought together and securely held, and 
easily released when desired. 


Specification in pursuance of the conditions of the Letters 
Patent, filed by the said Stephen Norris in the Great Seal 
Patent Office on the 23rd July 1856. 


To all to whom these Presents shall come, I Stephen 
Norris, of New Peter Street, Westminster, in the County 
of Middlesex, send greeting. 

Whereas Her most Excellent Majesty Queen Victoria, by 
Her Letters Patent, bearing date the Twenty-third day of 
January, in the year of our Lord One thousand eight hun- 
dred and fifty-six, in the nineteenth year of Her reign, did, 
for Herself, Her heirs and successors, give and grant unto 
me, the said Stephen Norris, Her special licence that I, the 
said Stephen Norris, my executors, administrators, and 
assigns, or such others as I, the said Stephen Norris, my 
executors, administrators, and assigns, should at any time 
agree with. and no others, from time to time and at all times 
thereafter during the term therein expressed, should and 
lawfully might make, use, exercise, and vend, within the 
United Kingdom of Great Britain and Ireland, the Channel 
Islands, and Isle of Man, an invention for “Improve- 
ments in the Manufacture of Boots and Shoes and other 
Coverings for the Human Feet,” upon the condition (amongst 
others) that I, the said Stephen Norris, my executors or 
administrators, by an instrument in writing under my, or 
their, or one of their hands and seals, should particularly 
describe and ascertain the nature of the said Invention, and 
in what manner the same was to be performed, and cause 
the same to be filed in the Great Seal Patent Office within 
six calendar months next and immediately after the date of 
the said Letters Patent. 

Now know ye, that I, the said Stephen Norris, do hereby 
declare the nature of the said Invention, and in what manner 
the same is to be performed, to be particularly described 
and ascertained in and by the following statement thereof, 
that is to say : — 
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My improvements consist in adapting to boots, shoes, 
and other coverings for the human feet gussets of novel and 
improved construction in combination with ordinary fasten- 
ings, for the purpose of enabling boots, &c. to be readily 
adapted and secured to and detached from the feet, and at 
the same time preserved water-tight at such parts when 
necessary. The following are a few examples of the mode 
of adapting my said improvements to certain descriptions of 
boots, shoes, and other coverings for the human feet. 

First, as s ladies’ boots, I propose to employ side 
gussets of cloth or leather, so combined with elastic material 
as that the said gussets shall always be preserved flat, instead 
of wrinkling or overlapping, as heretofore. 

Another mode is to secure folding side gussets and fasten- 
ings, composed either by interlacing into two rows of hooks 
strips of elastic or eyelets. The openings for the gussets I 
propose to make at each side of the boot, and to extend it 
from the top in an ornamental direction, either towards the 
toe of the boot or the sole thereof, or towards the heel. 

And as regards gentlemen’s boots and other similar cover- 
ings, I propose, in manufacturing boots known and distin- 
guished as Bluchers, to form the side seams thereof, or close 
the “ fore” and “back” parts, somewhat after the manner of 


Wellington boots, so as to resemble the same when on the 


feet, and to enable Blucher boots to be more readily put on 
and taken off than heretofore, by employing the aforesaid 
gussets in combination with boots of the above description. 

In order to explain my said Invention as completely as 
possible, I now proceed to describe the best means I am 
acquainted with for carrying the same into practical effect, 
reference being had to the illustrative Drawings hereunto 
unnexed, and to the numeral figures and letters of reference 
marked thereon respectively, as follows: 


= 
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Description of the Drawings. 

At Sheet 1, Figure 1 exhibits a side elevation of a Blucher 
boot with my said iiaprovements adapted thereto; Figure 2 
shews the upper part of said boot laid open; Figures 3, 4, 
5, 6 are detached parts, herein-after referred to; Figure 7 
is a side elevation of another description of boot termed 
highlows, such as are worn by sportsmen and excavators ; 
Figure 8 exhibits said boot with the upper part laid open; 
Figure 9 is a detached part, herein-after referred to. Fig- 
ures 10, 11, 12, 13, 14 exhibit other modes of manufactur- 
ing Blucher boots according to my said improvements ; 
Figures 15, 16, 17, 18, 19, are detached portions thereof, 
herein-ufter referred to. At sheet 2, Figures 20 to 24 
inclusive, exhibits several pairs of ladies’ boots constructed 
according to my said Invention. At each of the foregoing 
Figures of each Sheet of Drawings I employ similar letters 
of reference to denote corresponding parts in so far as such 
parts appear or can be seen at each of such said Figures 
respectively. At Figures 1, 2, 3, 4, 5, 6, of Sheet 1, A is 
the front or “vamp” of an ordinary Blucher boot; B, the 
back thereof; C, the gusset or gore of leather or other 
material, shewn detached at Figures 3 and 4. Figure 3 
represents the gusset laid open; and Figure 4 the gusset 
doubled up and as it would appear when the boot is laced 
up; Figure 5 shews the back part of the boot as it would 
appear when doubled. The peculiar shape given to this 
back part enables the upper part of the boot to adapt itself 
more closely to the leg of the wearer than Blucher boots 
as heretofore made. Figure 6 shews the said back part laid 
open, and the “counter” attached thereto. In manufactur- 
ing the above improved boot the workman proceeds as fol- 
lows : — The closer proceeds as at present practiced, except 
that he makes a row of stabbing very near the lace holes on 
the outside of the front part of the boot on both sides 
thereof, from a to ö. The gusset is attached to the front or 
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vamp A along the line c and to the back D along the line d, 
and this mode of connecting gussets to boots applies to all 
of the boots exhibited by the accompanying Drawings except 
that exhibited at Figure 14, at which Figure it will be seen 
that the gusset is let into the back part of the boot, and the 
lacing is at the back instead of at the side or front of the 
boot, as heretofore. As regards the boots exhibited at Fig- 
ares 1, 2, 10, 11, 12, 13, 19, of Sheet 1, the gussets are in 
all cases affixed to the boots by a row of stabbing and sewing, 
extending from the top part of the vamp to the seams which 
connect the front: and back parte of the boot together. 
Instead of “lasting” boots in the manner commonly practised 
with Blucher boots, I propose to “last” them in the same 
manner as wellington boots, by placing the lower part of 
the centre part of the back of the boot up high on the back 
part of the last and pulling the front of the toe part over 
the toe part of the last and fixing it there, as heretofore 
practised. I then drive the last up the inside of the whole 
of the “upper” of the boot until the bottom edges of the 
“upper” are level with the bottom of the last, and this mode 
of “lasting up” applies to those boots exhibited at Figures 
1, 2, 8, 9, 10, of Sheet 1. Figure 19 shews the vamp and 
gusset of the boot exhibited at Figures 10, 11, 12. And as 
regards the several forms of ladies’ boots exhibited at Sheet 
2, the same principle of construction applies to all of them, 
namely, the so affixing such said gussets to the front and 
back parts of the boot as that they shall fold flat within the 
boot when laced up or otherwise fastened, observing that I 
employ two gussets instead of one, as heretofore. In con- 
clusion, I would. remark, that the principle points to be 
attended to in these improvements are to have the gussets 
the proper size, and to connect them to the front and back 
parts of the boot or to the back part only thereof by sowing 
and stabbing, or other known means, so that they may, 
when necessary, be rendered waterproof; and this applies 
more particularly to men’s boote. And as regards the fasten- 
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ings for securing the boots on the feet, 1 employ an) of the 


known means for that purpose · 
re and object of my said 


Having now escribed the natu 
Invention of improvements in boots and shoes other 
1 best means 


other Figures of 
as above described. 


I, the said Stephen Norris, have here- 
, this Twenty-third day of 


unto set my hand and seal 
July, in the year of our Lord One thousand eight hund 

and fifty-six. 

STEPHEN NORRIS. [seal] 
Witness, ALEX- Prince, Patent Agent, 
4 Trafalgar Square, 
- Charing Cross. 
_—_— 
EXHIBIT LICENSE No. 1. 
LicENsE AND AGREEMENT. 
whereas, Letters Patent of the United States dated the 6th 
of November 1866, numbered 59 375 were lawfully granted 
n for a new an 


der F. Evory and Alonzo 
i fa Double Expansible Fla 
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used in the manufacture of Boots and Shoes, and Whereas, 
said Alexander F. Evory and Alonzo Heston did on the 26th 
day of January 1877, assign, transfer and release unto J. B. 
Belcher of Charlotte Michigan an equal undivided half inter- 
est in and to said Letters Patent and also on the same date 
made said J B Belcher their attorney duly authorized by an 
instrument in writing and recorded in the Patent Office of 
the United States on the 2nd day of February 1877, in 
Liber J 21 page 50, and whereas Mess Lee and Brown of - 
the city of Buffalo State of New York are desirous of ac- 
quiring the privilege and License of using said invention in 
the manufacture and sale of shoes. Now therefore it is 
agreed by and between said J. B. Belcher of the first part 
and said Lee and Brown of the second part as follows — lst 
That said party of the second part in consideration and 
upon condition of the due and faithful adherence to and 
performance of the admission and agreement herein con- 
tained and each of them, shall have the right and License to 
manufacture and sell shoes containing the invention de- 
scribed in said Letters Patent or in any reissue thereof dur- 
ing the balance of the unexpired term of said Letters Patent. 

2nd That said party of the second part shall pay to said 
party of the first his assigns or legal representatives for 
said privilege and License the sum of three cents per pair 
on ull shoes which they may manufacture or sell during the 
said term for which said Letters Patent have been granted 
containing said invention or inventions. 

3rd That said party of the second part shall cause to be 
placed on each and every pair of such shoes a stamp with 
the words —“ Double Expansible Flap Evory and Heston 
Pat Nov 6th 1866,” and the date of any subsequent reissue 
if granted. 

4th That said party of the second part shall keep correct 
books of accounts showing all the said shoes which may be 
so manufactured or sold by said party of the second part 
containing said invention which books of accounts shall be 


* 
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free for the inspection i required of said party of the first 
part his assigns or legal representatives at all seasonable 
times. 

5th Upon a failure of the party of the second part to con- 
form to any one of the admissions or agreements herein con- 
tained and upon continuing in such default for a period of 
thirty day then the party of the first part may terminate this 
License by serving a written notice to that effect upon the 
party of the second part but said party of the second part 
shall not thereby be discharged from any liability to the 
party of the first for any License fee due at the time of the 
service of said notice nor shall the effect of the admission of 


‘validity of said Letters Patent or reissue thereof be thereby 


impaired. ) 

6th That said first party shall not grant additional License 
to manufacture shoes containing said invention or inventions 
to any party or parties within the said city of Buffalo dur- 
ing time in which this License may remain valid and the 
party of the second part continue to use the right and privi- 


lege herein conveyed. 


7th That this License is personal to the said party of the 
second part and is in no way divisable or assignable and shall 
take effect from and after the 5th day of November 1877. 
In witness whereof the aboved named parties have hereto 
set their hands and seals this day ‘and date above men- 
tioned 
J. B. BELCHER 
Sor himself and as atty in fact for ALEXANDER 
F. Evory and Atonzo Heston 


LEE & BROWN Buffalo, N.Y. 
EXHIBIT LICENSE No. 2. 
LICENSE AND AGREEMENT. 


Whereas, Letters Patent of the United States, dated the 
6th day of November, 1866, numbered 59,375, were law- 
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fully granted unto Alexander F. Evory and Alonzo Heston 
for a new and useful invention consisting of a Double Ex- 
pansible Gore-Flap, used in the manufacture of Boots and 
Shoes, and Whereas, said Alexander F. Evory and Alonzo 
Heston did on the 26th day of January, 1877, assign, 
transfer and release unto J. B. Belcher, of Charlotte, 
Mich., an equal undivided one half interest in and to said 
Letters-Patent, and also, on the same date, made said J. B. 
Belcher their attorney duly authorized by an instrument in. 
writing and recorded in the Patent Office of the United 
States on the 2d day of February, 1877, in Liber J 21, page 
50, and Whereas, Mess. J. K. Tillotson & Co of Elmira 
New York are desirous of acquiring the privilege and License 
of using said invention in the manufacture and sale of shoes ; 
Now, therefore, it is agreed by and between said J. B. 
Belcher of the first part and said J. K. Tillotson & Co of 
the second part as follows : 

Ist. That said party of the second part in consideration 
and upon condition of the due and faithful adherence to 
and performance of the admissions and agreements herein 
contained and each of them, shall have the right and License 
to manufacture and sell shoes containing the invention de- 
scribed and specified in the aforesaid Letters-Patent or in 
any reissue thereof during the balance of the unexpired 
term of said Letters-Patent. 

2d. That said party of the second part hereby admits 
the validity of said Letters-Patent and the worthy utility 
and practicability of the invention therein described and 
claimed, or that may or can be described and claimed in any 
reissue thereof and hereby agree to and shall pay to said 
party of the first part, his assigns or legal representatives 
for said privilege and license the sum of three cents per pair 
on all shoes which they may manufacture or sell during the 
said term for which said Letters-Patent have been granted, 
containing said invention or inventions. 

3d. That said party of the second part shall cause to be 
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placed on each and every pair of such shoes a stamp with 
the words Evory & Heston Double Expansible Flap Pat 
Nov 6th 1866, and the date of any subsequent reissue if 
granted. 

4th. That said party of the second part shall keep cor- 
rect books of accounts showing all the said shoes which may 
be so manufactured or sold by said party of the second part 
containing said invention or inventions, which books of 
accounts shall be free for the inspection of said party of the 
first part, his assigns or legal representatives at all reason- 
able times. 

6th. Upon a failure of the party of the second part to 
conform to any one or more of the admissions or agree- 
ments herein contained and upon continuing in such default 
for a period of thirty days then the party of the first part 
may terminate this License by serving a written notice to 
that effect upon the party of the second part, but said party 
of the second part shall not thereby be discharged from any 
liability to the party of the first part for any License fee 
due at the time of the service of said notice, nor shall the 
effect of the admissions of the validity of said Letters- 
Patent or reissue, or of the worthy, utility and practica- 
bility of the said invention or inventions be thereby im- 
paired. 

Sth. That this License is personal to the said party of 
the second part and is in no way divisable or assignable and 
shall take effect from and after the 15th day of Decem- 
ber 1877. 


In Witness Whereof the aboved named parties have here- 
unto set their hands and seals this 24th day of Decem- 


ber 1877. 7 
J. B. BELCHER a 


for himself and as atty in fact for ALEXANDER 
F. Evory and Atonzo Heston. 


J K TILLOTSON & CO. 
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EXHIBIT NATIONAL RUBBER COMPANY 
LICENSE. 


Agreement between Alexander F. Evory, Alonzo Heston 
and J. B. Belcher, parties of the first part, and the 
National Rubber Company a corporation organized and 
doing business under the laws of the State of Rhode 
Island party of the second part, dated the 2nd day of . 
September 1878. 


Whereas the parties of the first part are the owners of 
certain letters patent for improvements in boots and shoes 
granted to said Evory and Heston dated November 6th 1866 
No 59375. And whereas said party of the second part 
has infringed said letters patent und is desirous of settling 
for said infringement, and of obtaining a license under said 
letters patent and compromising the suit now pending 
against it in the Circuit Court of the United States for 
the District of Rhode Island. 

Now, therefore, in consideration of the premises it is 
mutually agreed as follows: 


Ist. The said party of the second part agrees to pay to 
the parties of the first part the sum of five hundred dollars in 
cash in full for all costs, expenses, and damages, in said suit, 
and to pay to said parties of the first part the further sum 
of five thousand dollars for the license hereinafter granted : 
said sum of five thousand dollars to be payable in three 
notes of said party of the second part to the order of said 
parties of the first part, one for One thousand six hundred 
and sixty six pn dollars due September Ist 1879 at 1st 
National Bank of Charlotte Michigan with interest from 
Sept lst 1878 at 7 per cent; one for the same amount, and 
at the same place with like interest from same date due Sep- 
tember Ist 1880: and one for the same amount and at the 
same place with like interest from the same date due Sep- 
tember Ist 1881 


_ 
ce 
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2d The said parties of the first part hereby grant to the 
party of the second part a license to manufacture and sell 
boots and shoes, under said letters patent of which rubber 


or rubber composition is the principal constituent, but not 


of leather or any other material than rubber or rubber com- 
position No license other than this to manufacture boots or 
shoes of which rubber or rubber composition is the principal 
constituent, is to be granted by said parties of the first part, 
or either of them, in the future to any person or corporation 
but the sole and exclusive enjoyment of said letters patent 
in the manufacture of rubber or rubber composition shoes, 
and of the-usufruct of said patent as applied to such manu- 
facture, is by this instrument granted to the party of the 
second part. 

3rd The parties of the first part hereby assign to the 
party of the second part a certain license granted by them 
to the Goodyear Metallic Rubber Shoe Company, dated 
August lst 1877, together with all rights they may or can 
have to cancel the same or collect royalties thereunder. 

4th The parties of the first part hereby agree to give 
notice of cancellation of a certain license heretofore granted 
by them dated July 10th 1877 to L Candee & Co of New 
Haven Connecticut, the said parties of the first part under- 
stunding that they have the right so to do, owing to default 
by said L Candee & Co. 

5th The party of the second part shall have the right to 
bring suits under the said letters patent for infringement of 
the same, in the name of the parties of the first part, upon 
duly notifying said parties of the first part, or their attorney, 
of its intention so to do—and giving to them a bond of 
idemnity against all costs and expenses therein. And all 
sums of money recovered against the defendants in such 
action by way of damages or profits and all sums paid by 
way of royalties for a further use of said patent under any 
license executed to such defendants shall be received by and 
belong to the party of the second part. 
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6th If subsequent to the cancellation of said license of 
L Candee & Co. — by notice from said parties of the first part, 
said L Candee & Co. shall persist in manufacturing the shoe 
referred to in said license, and if said party of the second 
part shall thereafter commence suit against said L Candee 
& Co in the names of said parties of the first part for 
infringement of said patent; and if, in said suit, said L. 
Candee & Co shall set up in their answer that said license is 
still in force, and if, in said suit, said parties of the first part, . 
or their attorney, to be named, shall have due notice of all 
proceedings and: full opportunity to assist therein, then all 
said notes, falling due after said answer is filed, shall not 
become due or payable until the decision of the Circuit Court 
shall be rendered, and if, notwithstanding the premises the 
judgement or decree of the said Circuit Court shall declare 
that said cancellation, or notice of cancellation, is void or 
ineffectual and that said L Candee & Co are still licensees 
under said letters patent, then the payment of each of said 
notes shall be further postponed until such time, if ever, as 
said judgement or decree shall be reversed or set aside. 

Interest shall however, continue to run until time of 
payment. 

Provided, however that said party of the second part 
shall use its best endeavors to support and sustain the can- 
cellation of said license. 

In witness whereof the said parties have hereto set their 
hands and seals and delivered the same, October 10th 

1878 


ALONZO HESTON [SEAL] 
by J B BEtouer Ait 

ALEXANDER F. EVORY. [seat] 
by J B Bercuer Atty 

J. B. BELCHER. (sEaL] 

NATIONAL RUBBER CO [seat] 
by A. O. Bourn, Treasurer. 
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We hereby recognize and confirm the power of Attorney 
to J. B. Belcher to sign our names to the above instrument 


ALONZO HESTON 
ALEXANDER F. EVORY. 


A true copy. Attest: Gro. O. Eppyr, 
Secretary National Rubber Co. 


; Unitep States OF AMERICA. 
Distrior OF MASSACHUSETTS, 88. 


I, John G. Stetson, clerk of the Circuit Court of the 
United States for the district of Massachusetts, certify that 
the foregoing are true copies of “ Exhibit Norris and Rogers 
Patent -Cexeept—that-the-drawitizstiitreufnre=~emitied 
“Stephen Norris Patent 
are-omitied),.." Exhibit License No. 1,” “Exhibit License 
No. 2,” and “Exhibit National Rubber Company License,” 
in the cause in equity entitled, Alexander F. Evory et al., 
Complainants, v. John W. Burt et al., Defendants, deter- 
mined in said Circuit Court at the October term, 1885, 
thereof, and carried to the Supreme Court of the United 
States on the appeal of the defendants, and there entered at 
the October term, 1886, thereof. 

This certificate is made at the request of said defendants 
for the purpose of correcting the omission of said exhibits 
from the transcript of the record in suid cause. 

In testimony whereof I have hereunto set my hand 
and affixed the seal of said Circuit Court, at Boston 
[szaL] in said district, this seventeenth day of October, 


a.D. 1889. 
JOHN G. STETSON, 
Clerk. 
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CIRCUIT COURT OF THE UNITED STATES. 
Districr OF MassACHUSETTS. 


IN EQUITY. 


No. 1478. ALEXANDER F. EvVORY ET AL. v. Jom W. BURT ET AL. 


ORDER OF COURT. 


OCTOBBR 16, 1889. 
Cour, J. 


On motion of George D. Noyes, Eeq., of counsel for de- 
fendants, it being made to appear to the court that it is 
proper that the following paper exhibits, put in evidence i in 
the above entitled cause, namely, — 


Exhibit Stephen Norris Patent, 
Norris and Rogers Patent, 
License No. 1, 
* License No. 2, 
National Rubber Company License, 
Stamps, 


should be open to the inspection of the Supreme Court of 
the United States upon the appeal in said cause: it is 
ordered that the said paper exhibits inclosed in a package 
marked To be returned to the Circuit Court for the District 
of Massachusetts,” be forwarded to the Clerk of the Supreme 
Court with the other exhibits in the cause, provided, how- 
ever, that the defendants shall file in this court printed 
copies of said paper exhibits. 
By the Court, 


JOHN G. STETSON, 
Olerk. 


A true copy. Attest: Jonn G. Srerson, Olerk. 
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SUPREME COURT OF THE UNITED STATES. 
| OCTOBER TERM, 1889. 
, No. 164. 


| JOHN w. BURT u FRED PACKARD, 
| Appellants, 


v. 


| ALEXANDER F. EVORY, ALONZO HESTON, axp 
| J. B. BELCHER. 


* APPELLANTS’ BRIEF. 


GEORGE D. NOYES, 
of Counsel. 


Supreme Court of the Anited States. 


* OCTOBER TERM, 1889. 


Joux W. Burt and Frep PackAnn, Appellants, 
v. 


ALEXANDER F. Evory, Atonzo Heston, 
and J. B. BELCHER. 


APPELLANTS’ BRIEF. 


THE CASE STAT ED. 


This is an appeal from the Circuit Court for the District of 
Massachusetts on a decree for complainants, who alleged 
infringement of Letters Putent of the United States granted 
to Evory & Heston November 6, 1886, for “improvement 
in shoes.” 

January 26, 1877, the patentees assigned an interest to 
Belcher ; October 10, 1878, an exclusive license to make 
rubber goods was granted to the National Rubber Company. 

The bill prays for an injunction and account of profits and 
for damages. 

The claim of the patent in suit is correctly recited in the 
complainants’ bill as follows: “A shoe when constructed 
with an expansion gore flap C D, the external fold C of 
which is attached to and in front of the quarter B, and the 
internal fold D of which is attached to and in the rear of the 


vamp A, the said several parts and pieces being respectively 
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constructed and the whole arranged for use substantially in 
the manner and for the purpose set forth.” 

It is also alleged that the defendants have made and sold 
shoes under a patent granted to the defendant Packard June 
18, 1878, and also other shoes containing the invention 
claimed and which is described in the Evory & Heston pat- 
ent. ; 

The Packard patent does not belong to the complainants, 
and there is no allegation or pretence that it does. The 
only possible issue is whether the defendants have made 
other shoes than those which are described in their own pat- 
ont; that is, shoes which are described and claimed in the 
Evory & Heston patent. 

As there is no mention in the claim of that part of a shoe 
commonly called a sole, it obviously relates to a “shoe 
upper,” and the drawing is so labelled. And as the com- 
plainants did not exhibit any form of shoe or “shoe upper” 
designed by them, the defendants made and put in evidence, 
for the convenience of the Court, a sample of the invention 
alleged and shown in the drawing. On cross-examination, 
the complainants’ expert conceded that the exhibit correctly 
represents the upper described in the patent in suit (p. 30, 
ans. 25; p. 37, ans. 4; Evory & Heston Shoe). 

The defendants deny infringement, and that the patentees 


are the original and first inventors of the shoe described in 


the patent in suit. They admit that they have made and 
sold shoes described in the Packard patent; but deny that 
such making and vending was in violation of the complain- 
ants’ rights. They deny, in substance, that they have made 
what the complainants concede to be other shoes described 
and claimed in the patent in suit (pp. 6, 7). 

If, by possibility, the complainants can be regarded as 
alleging mere matters of opinion, it is obvious that they have 
sought to make an issue whether the Packard patent is to be 
subordinated to the patent in suit. That issue, of course, 
was not accepted by the defendants who set up the Packard 
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patent as covering a shoe which has no gore flap and no 
substitute for it; for it is impossible for a single gore to 
expand or close a shoe unless it be elastic as in the old 
style of shoe called the congress. 

The only evidence of infringement is the Exhibit Packard 
Shoe,” which, as is clear from inspection, has no gore flap. 
The wings of the vamp are turned down and stitched to the 
quarter, thus forming a single gore or gusset precisely as 
described in a patent granted to Norris in England, No. 185 
of 1856. Another way of constructing the same shoe would 
be to turn in the front end of the quarter and stitch it to the 
vamp. 

Assuming that the complainants mean to be understood as 
alleging that their invention includes the Packard shoe, the 
defendants answer that the alleged invention is fully de- 
scribed in said British patent. It will be seen that the 
Packard and Norris shoes are constructed in precisely the 
same way ; and, therefore, that if it be true that the Evory & 
Heston patent is capable of being construed so as to con- 
tain the shoe made by the defendants, said patent is void. 
The defendants’ patent must have been granted without any 
knowledge of the Norris patent, and was to all intents and 
purposes regarded by them as void after they were informed 
of that publication. 


The Court found that the shoes manufactured and sold by 
the defendants contain, as is obvious from inspection, a 
single gore. But as they have the function of the shoe 
described and claimed in the patent in suit, an interlocutory 
decree was entered for the complainants and an injunction 
granted; and the case was referred to a master to ascertain 
and report the profits the defendants have received, from the 
invention, and the damuges, if any, in addition to the profits, 
the complainants have sustained. 

In a statement filed by the defendants they admit that 
they have made 49,000 pair of Alexis shoes, but how many 
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contained a gore they were unable to say, and offered their 
books and accounts to the complainants and to assist in the 
object of the examination (p. 9). 

_ Thereupon the complainants charged that 48,000 pairs 
of the shoes made by the defendant had the invention de- 
scribed and claimed by the complainants ; that is, that they 
had the single gore arranged as in the “Exhibit Packard 
Shoe, J. G.” 

That they were sold in the market in direct conflict with 
the manufacture and sale of the shoes made by the com- 
plainants. 

That the profit of defendants on such shoes was at least 
fifty cents per pair, which, but for the infringement, could 
have been made by the complainants. 

That the use of the invention increased the sale of the 
Alexis shoes and was the reason of their marketability. 

That defendants have granted licenses at the rate of three 
cents for each shoe to various parties; and that the value of 
the invention was twenty-five cents per pair. 

That “ by reason of these wrongful acts of the defendants 
the complainants have suffered damages to the amount of 
$25,000.” 

The defendants denied the allegations of the charge, and 
the complainants offered no evidence in their support ex- 
cept as to that part which alleges a license to have been 
granted to various parties. 

The master reports that the defendants derived no gain or 
advantage from the invention, and that it does not appear 
that damage was sustained in business by the only one of 
the complainants who was doing business under the patent. 
There is no finding that the complainants have sustained 
damages. But the master finds that the complainants had a 
fixed royalty, and concludes that the defendants “ should 
pay this royalty,” which is computed on 41,297 . of 
shoes to be $1238.91 (pp. 11, 13, 14). 

There is no pretence that the defendants had ever agreed 
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to pay this royalty fee, which had been solicited from others 
but not from the defendants. 

The complainants excepted because the report does not 
find that the defendants’ profits were $7200, or 15 cents on 
ench of 48,000 pairs. These exceptions are not based on 
anything in the evidence, but it may perhaps be claimed 
that the complainants waived a claim to profits with a view 
of getting damages (p. 23). 

The defendants objected to the evidence in relation to 
license fees, and filed the following exceptions : — 

1. That the objection made to the evidence of a license 
fee [to others] and to the sufficiency thereof to charge the 
defendants with the payment of $1238.91, or any other sum, 
ought to have been sustained. 

2. That the evidence was insufficient to show that a license 
fee had been established within the meaning of the law. 

8. That, on the findings of the report and on the evidence, 
the master should also have found that the complainants are 
not entitled to recover even nominal damages. 

The Court, after a hearing on the defendants’ exceptions, 
assessed damages to an amount equal to the royalty which 
the master had computed to be due, and entered a decree 
therefor. Thereupon the defendants duly appealed, and 
assigned the following errors : — 

1. That the Court erred in holding that the patent is 
valid: 

2. In holding that, in view of the antecedent state of the 
art, the patent has been infringed by defendants : 

3. In construing the patent in suit: 

4. In sustaining the master’s report and in overruling de- 
fendants’ exceptions : 

5. In holding that a license fee is the measure of damages, 
no damage to the business of the complainants being proved : 

6. In holding that the fact that license fees were received 
from others and not from defendants is pruof of damages, 
although the report finds that the complainants were not 
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damaged either in their business of manufacturing under the 
patent or of selling licenses : 

7. In holding that the damage consists in not receiving 
the royalty based on an established license fee, the report 
finding that the defendants had no knowledge of the license 
fee and there being no finding of an agreement to pay it. 


[It also appears from the record that neither of the com- 
plainants appeared as a witness except before the master. 
Belcher then testified that one of the patterns of shoes made 
by him was “shoe received by express” (p. 12, § 2, note 
1; p. 13, § 5; exhibits p. 13). 

The effect of this testimony was, as it seemed to me, to 
prove that the complainants’ practice was inconsistent with 
their expert’s theory that a shoe in which an extension of 
the vamp is turned within the shoe is uncomfortable. 

It does not appear which style of shoe Belcher preferred. 
However that may be, the fact remains that Belcher would 
not have made and sold this style of shoe if it is so inherently 
uncomfortable as Brevoort claims it to be. In a recent case, 
Bené v. Jeantet, 129 U.S. 683, there was a similar diversity 
between theory and practice, and this Court held that in- 
fringement was not proved. ] 

The exhibits Norris Patent,” Norris & Rogers Patent,” 
“License No. 1,” “License No. 2,” National Rubber Co. 
License,” and “ Stamps,” not having been printed in the rec- 
ord, are, for the convenience of the Court, made an appendix. 

[“Exhibit Stamps” consists of 30 paper diamond-shaped 
stamps, marked Double Expansible Flap,“ Pat. No. 6, 
18€6, Evory & Heston,” “ Lic. Stamp,” the opposite side of 
the paper having an adhesive preparation. ] 


V THE COMPLAINANTS PRIMA FACIE CASE. 


There is nothing in the pleadings to justify the extraor- 
dinary method adopted for making out a prima facie case. 
It is submitted that the only way to prove infringement is 
to compare the thing made by the defendants with the 
patent in suit. Instead of doing so, the complainants called 
an expert to explain to the Court the shoe described in the 
Packard patent; but, as Judge LowELt justly finds, he ex- 
plains what is not there. There is nothing new in the Pack- 
ard shoe except a single gore arranged eo as to lie wholly 
between the front part of the quarter and the vamp. And, 
as already suggested, there is nothing patentable in that. 

It is only by confusing things of a distinct and tangible 
manufacture and by indulging in a play upon words that 
Mr. Brevoort is able to find a “gore flap” in the Packard 
shoe. It is idle to call a quarter a flap. The two things 
are regarded in the patent as having distinct functions. 

It is true that, a week after this extraordinary deposition 
in which Mr. Brevoort attempted to explain to the Court a 
shoe of his own imagination, the complainants put in evi- 
dence the shoe marked Packard Shoe, J.G.” It is a refu- 
tation of the opinions of Mr. Brevoort; for, as the Court 
finds, it has only a single gore. (Opinion, p. 65.) 

Notwithstanding the reasoning of the Court below, it 
seems to me to be very clear that a gore, in order to open a 
shoe, must be elastic if single, and double if inelastic. 

In the well knuwn congress shoe, a sample of which is 
exhibited, it appears to have been thought necessary that a 
single gore, in order to be an expander, should be elastic ; 
and according to the theory of the patentees, it seems to 
have been taken for granted that an inclastic substitute for 
it should be double. But in the light of Mr. Brevoort's 
researches and discoveries, a single inelastic gore answers 
the purpose just as well, except, perhaps, where it is made 
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and stitched to the quarters as shown in exhibits “ Norris 
Shoe” and Shoe Received by Express (p. 55, ans. 20, 
21). 


THE PATENT CONSTRUED IN VIEW OF THE STATE OF THE 


ART. 


A shoe is so common a fabric that judicial notice will be 
taken of it. As the language of the patent denotes, and as 
every one knows, the essential parts of a shoe are the vamp 
or front part, the quarters, and the sole. The several parts 
are made of a great variety of shapes. Sometimes the vamp 
extends to the front edge of the heel, thus compelling the 
use of short quarters; and sometimes the quarters extend 
from the heel to that part of the vamp designed to cover 
what is known as the “instep of the foot. When the several 
parts are sewed together in such a way as to form a garment 
for the foot, they are called a shoe. Even when it does not 
fit the foot very well it answers a very useful purpose. A 
“shoe upper is a completed and useful fabric because a sole 
may be attached to it. 

But the patent in suit relates only to that particular class 
of shoes which are known as water-tight. It is a matter of 
history, and the fact is stated in the patent in suit, that shoes 
were improved by Samuel Babbit, who cut and folded the 
parts of an ordinary shoe upper constructed in such a way 
as to form a single gore. And other antecedent patents are 
alluded to in the specification. 

Objection was made to the introduction of these patents 
(the Babbit and the Brown & Wooton) because they are 
not set up in the answer (p. 38). It is too well settled to 
need the citation of cases that evidence denoting the state of 
the art at the time of an alleged invention is admissible with- 
out being set forth in the answer. 

Evidence, therefore, was admissible to show the limitations 
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which are necessary in order to give the patent such a con- 
struction that it may stand. 

If a steam-engine were to be described it would be neces- 
sary to use the terms “ boiler,” “cylinder,” “piston.” And 
if an expert in attempting to describe a steam-engine should 
confuse the terms and speak of the piston when he meant the 
cylinder, or of the cylinder when he meant the boiler, it 
would be taken for granted that he had but a very vague 
and imperfect understanding of what he was talking about. 

In describing a shoe it is necessary to know that its upper 
consists of a vamp and quarters, or front and sides. The 
patentees assume that every one knows what vamps and 
quarters are, and that they may be cut in a great variety of 
forms. But a gore flap is something new; and, as will 
presently be seen, it means 2 gore which folds and unfolds, 
thus enabling the shoe in which it is used to be worn or taken 
off of the foot. 

Now, although the complainants’ expert would not fail to 
give the Court an accurate description of the most compli- 
cated machine; yet when he comes to explain this very 
simple shoe which the patentees explain so clearly that any 
further attempt to do so is simply to obscure judicial vision, he 
interchanges flaps and quarters, and speaks of the extension 
of quarters which cannot be extended without making it im- 
possible to use a gore flap or the invention of Evory & 
Heston. 


While Mr. Brevoort speaks of a “quarter” as a flap, 
Judge LowELL, giving the opinion of the Court, speaks of a 
“gore” as a flap, and of a shoe as something in which the 
vamp and quarters are sewed together, thus making it 
waterproof. But that is the way to spoil a shoe. If you 
then make an opening and put in a gore, the shoe would of 
course open wider than an equally waterproof shoe without 
a gore. It seems to me, therefore, that the reasoning of 
that learned judge in reply to the views of Mr. Packard 
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is incorrect. The truth is, that neither the parts of a shoe 
us made on a last, nor the same parts sewed up, constitute 
“a shoe” within the meaning of the patentees. 

It is equally clear that the single gore of the defendants’ 
shoe is, in substance, a stay-piece which strengthens the 
union of the vamp and quarters; and that, while an inci- 
dental function is to exclude, to a certain extent, extraneous 
substances, it has nothing to do with the closing or opening 
of the shoe. This seems to be a wholly unimportant matter ; 
but as Mr. Packard’s patent had been put in evidence by 
the complainants, it seemed to him proper to correct an obvi- 
ously erroneous statement therein (p. 57). 


In delivering the opinion of the Court, Judge LOWELL 
observed, The validity of the patent is not now assailed 
unless a wide construction is given to the claim.” But on 
the construction assumed by him, at least three fifths of the 
body of the specification is eliminated, and the claim is con- 
strued as if it read “a shoe having a single gore lying between 
the front edge of the quarter and the rear edge of the vamp, 
so that it will ast wholly on the outside of the vamp when 
the shoe is worn.” In the Norris exhibit the gore is par- 
tially within the shoe. 

The question is, what is the true construction of the 
claim? In the first place, it may be conceded that the 
words a shoe when constructed” may have reference to 
the mode or manner of construction, that is, to the gradual 
way in which it is completed, or to the article of manufac- 
facture when completed. The patentees claim a shoe when 
constructed. If the claim be limited by giving force to that 
part of the specification and claim which describes the con- 
struction of the only thing which is novel, it is not material 
to inquire whether the patent is valid or not. If the patent 
be construed so that it may stand, it can be only by exclud- 
ing from the scope of the claim a shoe as an article of manu- 
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Jucture, and confining the claim to the described method of 
making a shoe. 

In that event, it is plain that the defendants have not in- 
fringed, because the process of manufacturing their shoe is 
very different from that described. It is equally plain that 
if the patent covers an article of manufacture, and not the 
way of making it, the patent is void, because the shoe is u 


mere aggregation of old parts, with such change of form as 
a rearrangement might require, and nothing more. 

If reference be had to the particular intent of the pat- 
entees, Evory & Heston, it would seem that they could not 
have expected to get a patent on an article of manufacture, 
but that they might slip through the Office on a specification 
and claim which would confine their supposed invention to 
the mode of making a shoe. 

The opinion of the Court appears to be based on the 
notion that the defendants’ shoe is an infringement, because 
“it has to a greater or less extent the same advantages.” 
The opinion seems to follow Zvory v. Candee, although 
it will be seen that in that case no mention is made of 
the state of the art as shown by the patents alluded to in 
the specification. The claim appears to have been regarded 
as covering an article of manufacture. There may be some- 
thing of inventive genius in what is called a gore flap, but 
no claim is made for it. And it is too plain for argument 
that, in combination with the other parts, it has no new 
function ; nor does the shoe have any new function in conse- 
quence of the use of a gore flap of this form. 

The patentees say, “ We do not claim broadly for an ex- 
tension gore flap inserted in the ankle of gaiter shoes, for 
this is fully covered by the broad claim of Babbit’s patent, 
to which our patent will be subject; but our mode of con- 
struction is an improvement upon that and all the other modes 
since patented in certain particulars.” But in not one of the 
particulars mentioned is there any allusion to the notion of 
Mr. Brevoort that the essential difference between it and 
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other shoes depends on the fact that the gore flap lies wholly 
on the outside of the shoe proper (p. 25, ans. 14). 

The complainants’ theory of their patent is that it is not 
valid unless it covers a “mode of construction,” that is, a 
process of constructing what they call a double extension gore, 
or gore flap, as distinguished from elongating the quarters 
and folding them. In the process of constructing an upper, 
Babbit merely manipulated the vamp and long quarters. He 
constructed his shoe by folding these quarters so as to make 
a single gore, which might be disposed so that the quarters 
would need to be tied together at the instep when the shoe 
was worn; in which case, of course, the seam would be at 
the heel. This kind of shoe is illustrated by Exhibit Snow 
Excluder.” 

Babbit seems to have thought that a preferable mode of 
construction was to fold the elongated quarters at the heel 
and button them on the side, as shown in the drawing 
(p. 58). 

Now, instead of elongating and folding one of the original 
parts of a shoe, Evory & Heston made a new piece, which 
required that the quarters should be cut short. They made, 
not a single gore which had been formed by Babbit; but they 
cut the quarters so that they could not be folded. Then 
they cut a vamp which could not be folded; then a “flap ” 
and sewed it to the quarter; then another “flap” and sewed 
it to the vamp. Then they sewed the free ends of the flaps 
together, so that by folding them the edges of the vamp and 
quarter were drawn together, and drawn away from each 
other when these two flaps were unfolded. 

This mode of constructing a shoe is, by the concession of 
the patentees, the only novelty within the scope of the speci- 
fication. “Our said invention consists in a novel mode of con- 
structing shoes and gaiters whereby the ordinary elastic 
goring and the tedious lacing up at the front are both dis- 
pensed.” That is, instead of inserting a single elastic gore, 
or forming a single inelastic gore as was done by the folding 
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of quarters in the Babbit shoe, we make two corresponding 
flaps, stitch them to the rear of the vamp and front of the 
qharter, and the ends so that they may be folded. 

Whatever might be the shape of the quarters or the vamp, 
it was necessary that a gore flap should be constructed. If 
that be omitted, its place might be supplied by “ the ordi- 
nary elastic goring,” but there is no suggestion that the func- 
tions of the shoe might be obtained by splicing out the quar- 
ters and folding them so that they would rest on the outside 
of the vamp. 

On the contrary, the specification is based on a conces- 
sion, apparent on its face, that a shoe having (in the lan- 
guage of the Babbit patent) a folding extension of the quarters 
ts not claimed, and that only another mode of constructing 
a shoe with the same fuctions is claimed. And the only 
novelty in “our mode of construction” consists in cutting 
exactly the opposite form of quarters, thus necessitating the 
use of a@ double flap, which, by folding or unfolding, will 
close or open the shoe. Sie 

That double flap C D is now said to represent an extended 
quarter. That is, it is said that the parts C B may denote 
a quarter, and the part D, which lies under the external 
fold C,” a single gore. But the mode, method, or pro- 
cess of constructing a shoe in that way is obviously very 
different from that specified by the patentees. That is the 
way the shoe described by Norris is made and the way the 


‘Packard shoe is made. A quarter, long or short, is always 


a single piece. 

A few months after Babbit’s patent was granted, Brown 
& Wooton obtained a patent expressly on the ground that 
the method of extending the quarters and folding them might 
be improved upon. They thought that the true mode of 
constructing a shoe was to cut the quarters short, sew them 
directly to the vamp, and stitch a flap to the rear ends, 
which flap was to be folded over and tied at the instep, as 
shown in the drawing (p. 62). Brown & Wooton varied 
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the “flap” lies on the outside of the “shoe proper” of all 
shoes in which a double expansion gore or its equivalent is 
used (p. 38, ans. 7). Mr. Brevoort was, therefore, com- 
pelled to abandon the original ground that the patentability 
of the Evory & Heston shoe depends on the relation of the 
gore flap to the shoe proper, that is, that the flap does not 
fold directly against the foot as in the Norris shoe and 
Belcher’s “ shoe received by express;” and to assume that 
patentability depends on the comfort of the shoe when worn 
(p. 54, ans. 1418). 

In his second deposition Mr. Brevoort tries to establish a 
distinction between a shoe which has the flap folded at the 
heel, as in Brown & Wooton, and a shoe in which the flap is 
folded at the sides. The former is an uncomfortable shoe, 
while the latter is comfortable and patentable, not because it 
is useful, but because it is comfortably useful (pp. 53-55). 


Shift the means for making a shoe water-tight to the side 


of the shoe, and it is patentable because more comfortable. 
But Mr. Brevoort seems to have forgotten that Babbit had 
described how the principal parts of a shoe might be cut, and 
that he had claimed any folding extension. He thereby 
says, in substance, that if the fold at the heel is uncomfort- 
able, it may be made elsewhere. 

On the whole, it seems that the opinion of the patentees, as 
indicated in the form of licenses for * shoes, is preferable 
to that of their expert. They recite that they have invented 
“a double expansible flap used in the manufacture of boots 
and shoes,” meaning thereby that they have not invented a 
shoe with a single gore. The single-gored shoe had been 
described in publications ten years old; and if there was any 
invention in making a shoe with the flap on the outside of 
the shoe proper, Babbit, or Brown and Wooton had shown 
how it might be done. } 

It does not expressly appear that the Court below adopted 
the theory that the complainants’ shoe was patentable be- 
cause it was assumed to be comfortable as compared with 
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the shoes described in the American patents. However that 
may be, it seems to be sufficient to suggest that it is not a 
statutory requirement of any article of manufacture that it 
shall be comfortable. Mr. Brevoort admits that the item ot 
comfort is a mere matter of comparison (p. 50, ans. 6, 
cross 14-16). But, the suggestion that the patentability ot 
shoes depends upon an increase of comfort derived from 
forming a gore by stitching one end to the vamp and the 
other to the quarter, is repugnant to the entire spirit and 
tenor of the drawings and specification. 


If it can be assumed that the patent in suit covers a shoe like 
that which is put in evidence by the complainants, then, as it 
seems to me, it is void, in view of the description of the Nor- 
ris shoe in English patent 185 of 1856. Indeed, the method 
of making a shoe water-tight, as there defined, is so simple as 
hardly to come within the meaning of the term invention as 
understood in the law of this country. Either of these rea- 
sons is sufficient to account for the absence of any allusion 
by the patentees to the fanciful ideas of their expert. 

The drawings of Norris present a great variety of forms in 
which his shoe may be made. After alluding to the merits 
of his invention, Norris says, “The principal points to be 
attended to in these improvements are to have the gussets 
of the proper size, and connect them to the front or back 
part of the shoe by sewing or stabbing, so that they may, 
when necessary, be rendered waterproof. As regards the 
fastenings, I employ any of the known means for that pur- 
pose.” 

In the provisional specification he says, “ For ladies’ slip- 
pers I propose to place the gusset at the instep thereof“ 

In view of this description of a water-tight shoe by Norris 
it seems that even Babbit could not cover an entire shoe, 
even if he had expressly stated that his elongated quarters 
might be folded so as to lie over the vamp at the instep. It 
ie true that Norris does not expressly say that the gore may 
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be made in such a way that it will lie wholly outside uf the 
shoe; but where could it lie at the instep, except on the out- 
side of the vamp? Besides, in any kind of a shoe, the gore 
must lie on the outside, if the folding is made for that pur- 
pose, that is, if the gore, is of the proper size to be stitched 
to end of the quarter, instead of just above the button- 
holes. 

If the patent in suit be construed as including a fabric 
having a single gore, it is void, inasmuch as, in view of the 
instructions detailed by Norris, the question as to the precise 
point at which the fold is to be made and stitched to the 
quarter is one to be determined by the judgment or taste of 
the manufacturer. (U. S. Corset Oo. v. Cohen, 93 U.S.) 

It seems too plain for argument that if the patent had 
been reissued so as to cover a shoe having the form and 
construction of the defendants’ manufacture, it would have 
been void by force of the principle laid down by Judge Bald- 
win nearly fifty years ago, but finally established by this 
Court in recent cases too numerous to be cited. (Stimson v. 
West Chester R.R. Co., 4 How. 380.) It ought not to 
have been construed as though it had been reissued. It is 
submitted that the decree of the Court below should be re- 
versed, and that the bill should be dismissed with costs. 


THE MASTERS REPORT AND THE FINAL DECREE. 


If it be assumed that the defendants have infringed, 
it remains to show that they are not liable for damages. 
By saying that the defendants are not liable for dam- 
ages, I mean to be understood that it is conceded that no 
damage was actually sustained, unless it consists in not re- 
ceiving from the defendants a license fee, which some others 
paid; or, in other words, unless “the fact that license fees 
were reccived from others, and not from the defendants, is 
proof of damage” (p. 67). 

It being conceded that the defendants conducted the in- 
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fringing business with diligence, and used every reasonable 
effort to derive as muck advantage as was possible from the 
manufacture and sale of the infringing shoe, is the evidence 
that the complainants sought a profit by selling, or rather by 
trying to sell, licenses material or applicable to the facts of 
the case? 

Section 4921 of the Revised Statutes (act of 1870, sec. 
55) provides that the courts vested with jurisdiction of 
cases arising under the patent laws shall have power to grant 
injunctions to prevent the violation of any right secured by 
a patent; and upon a decree being rendered in such case 
for an infringement, the complainant shall be entitled to re- 
cover, in addition to the profits to be accounted for by the 
defendant, the damages the complainant has sustained there- 
by, and the Court shall assess the same, or cause the same to 
be assessed under its direction. 

Section 4917 provides that “damages for infringement of 
any patent may be recovered by an action on the case.” 

Both sections authorize the Court to enter judgment or 
decree for three times the actual 

The conclusion of the master is that the defendants 
should pay a royalty on each shoe made by them, based 
on a license fee, which, in dealings with some others, had 
been fixed at three cents per pair. 


It is very probable that, although the complainants’ bill 
prays for an account of profits and for damages, and not for 
a royalty, its real object was to compel the payment of 
license fees, on the ground that that was the way the com- 
plainants sought their profit from others. Why should not 
the defendants pay a royalty as well as those who had 
bought the complainants’ stamps? For that was the only 
way others got a right to manufacture leather shoes. Accord- 
ing to the law adopted by the circuit courts, may not a bill be 
maintained for the payment of license fees, at least where the 
defendant has agreed to pay them? The master seems to 
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have thought that the principle might be extended to a case 
where the defendants were never even asked to take a 
license. | 

It will be conceded, of course, that the master was in 
error; and although it is not necessary to consider now 
any matter not involved in the assignment (p. 68), it may 
be observed that the error consists in not perceiving that the 
practice of maintaining bills nominally for injunction and 
account, but really for the purpose of compelling payment 
of license fees, has been condemned and virtually overruled 
by this Court. (Bailey v. Eureka, 11 Wal. in Root v. 
Railway Co., 105 U.S. 105.) 

We have, however, to deal now with the errors of the 
Court as involved in the rescript or opinion on which the 
final decree was ordered (p. 67). 

In order to get a just conception of the errors of the com- 
plainants’ position and of the errors of the Court, it is neces- 
sary, in the first place, to recur to certain allegations of the 
bill by reason of which the case was referred to a master, 
and to discriminate between those which are material and 
those which are not. For it is submitted that no issue, either 
of law or fact, was determined by the interlocutory decree, 
except that the complainants’ patent is valid, and has been 
infringed by the manufacture and sale of shoes having a single 
gore, as in “ Exhibit Packard, J.G.” 

The complainants allege that by the acts and doings of 
the defendants, and others acting in concert with them, they 
were and are now prevented and hindered from making a 
profit (p. 3). They also allege that they have been pre- 
vented by the defendants from putting the invention into 
successful operation (ib.). 

These are allegations of fact, and as such it will presently 
appear that they were known, when the bill was signed, to 
be untrue, unless by profit a license fee is meant. 

They also allege that the defendants, well knowing the 
premises and the rights and privileges secured to your 
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orators, and in order to deprive them of the profits, benefit, 
and advantages which might and otherwise would have ac- 
crued to them, unlawfully made and sold shoes (p. 3, par. 
8). Finally they allege that they have been greatly in- 
jured. 

These allegations cannot be regarded merely as of opinion 
or of supposed law. They are allegations of facts which are 
to be proved in order to entitle the complainants to profits 
or to 

The bill also alleges that your orators “ put the invention 
into use and manufactured largo numbers of shoes, and 
granted licenses to others where they deemed it advisable to 
do so, and when such licenses could be granted without 
detriment to their own business” (p. 2). In the charge it 
is alleged that their fee for a license was three cents for 
every shoe made (p. 10). These allegations are not mate- 
rial. 

There is no allegation that a license was ever offered to 
the defendants. On the contrary, it would seem that such 
an offer was not deemed “advisable.” 

There is an allegation that complainants “are deprived 
and prevented from receiving the gains and profits to which 
they are lawfully entitled” from the exclusive rights and 
privileges granted and received to them (p. 3). But what 
is the true intent and meaning of this? 

Tn view of the position of the complainants, presently to be 
stated from the brief of their able and learned counsel, it is 
too plain for argument that this means that if the defendants 
made no profits, the complainants are entitled to the profits 
they would have made tf they had sold the defendants a 
license and the defendanis had made shoes which required a 
three-cent stamp before they could be sold. 

The bill prays not only for a decree for all such gains and 
profits as have accrued to the defendants, but for all such 
gains and profits as your orators would have received but 
for the said wrongful acts and doings of the said defendants, 
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and all damages your orators have sustained thereby ;” that 
is, because they did not receive the license fee which is 
alleged to have been paid by others. 

It is true that there is a prayer for an injunction ; but, as 
will be seen presently, that was a mere form, the fact being, 
as already suggested, that the complainants did not want an 
injunction, and that they must have known that it would do 
them no good to get it, because they were not currying on 
business expressly granted by the patent. 


According to the usual practice, and therefore without 
knowledge of the facts, the Court granted an injunction, and 
referred the case to a master, who was instructed “to take 
and report to the Court an account of the profits accrued to 
the defendants frum the infringement, and to ascertain and 
report the damages, if any, in addition to the profits which 
the complainants have sustained thereby ” (p. 7). 

At the request of the parties, the master reports all such 
portions of the evidence as bear on the questions involved. 
Apart from the opinion of the Court, it appears that no 
evidence was offered in proof of the allegations of dam- 
age. The testimony was objected to, not because there was 
doubt whether the complainants sought their profit by escap- 
ing the risk of establishing a manufacturing and selling busi- 
ness, but because the fact is immaterial (p. 16, ans. 33, 43 ; 
p. 17, ans. 446; p. 17, ans. 97). 

The licenses to make leather shoes show that the com- 
plainants were to receive three cents for every “double 
extension gore flap” used. But they do not appear to have 
granted a license to use a single gore as in“ Shoe Received by 
Express and Packard Shoe.” The master seems to havo 
assumed that, if any such license had been granted, it would 
have been at the same price put on the double extension gore 
flap. (Exhibits License 1 and 2; Belcher, p. 16, 17, ans. 
104.) 

There was no evidence that a shoe was ever made under 
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the patent in suit by any licensee. The Rubber Company 
license recites that it was granted because the company was 
desirous of compromising a suit against it in Rhode Island. 
The objection to this license, therefore, might be rested on 
a somewhat narrower ground than that to licenses 1 and 2. 
Balderstone gives an amusing account of the purchase, and 
confesses that his only object was to use the right as a sort 
of body-guard to the Williams patent, another of the nu- 
merous patents, I suppose, which followed that of Babbit (p. 
18). 

Nor does Belcher himself pretend that the shoes con- 
structed by him in which he used a double expansion gore 
were any more profitable than those which were constructed 
without one. 

The defendants had every incentive of self-interest to 
establish a market for their shoe, and proved facts which 
are conceded to justify the finding that the infringing busi- 
ness was conducted in such a way as to yield them the 
largest profit. It was for them to decide what price the shoe 
would bear, and the price was fixed without knowledge of 
any competing shoe made by the complainants or any one 
else. Indeed, there was no competing shoe, and the defend- 
ants had no knowledge of the complainants or their business 
(p. 19). 

The issue referred to the master in relation to profits was 
fully investigated. The complainants waived no right to 
an exhaustive examination of the defendants’ books and 
accounts, and no complaint was made or evidence adduced 
tending to show that thoy were not intelligently and accu- 
rately kept. 


With respect to the profits alleged to have been made by 
the defendants, the master reports that they succeeded in 
establishing a good market for the shoe with a single gore 
(which the complainants never attempted to find for the 
form they licensed under the patent), and conducted the 
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business “ prudently and for the sole purpose of making as 
much profit as possible; but the use of the alleged invention 
was of no gain or advantage to them. They made and sold 
41,297 pairs at the highest price they could get, but derived 
no profit from the invention. 

In establishing this market for their shoe the defendants 
did not in any way interfere with the complainants, or even 
with the licensing business which they are said to have estab- 
lished (p. 14, sec. 6). 

Belcher was doing a retail shoe business at Charlotte, 
Mich., and between 1878 and 1883 he made to order a few 
shoes containing a double extension gore. But the defendants 
knew nothing of him or his trade or of his co-complainants 
(p. 18). So far were the defendants from doing anything 
to injure the complainants that, unconsciously, everything 
was done that could be done to promote the complainants 
interests. a 

The finding that Belcher does not appear to have been 
damaged,” either in his business of making and selling shoes, 
or in that of selling, or trying to sell, licenses to use a 
double extension gore flap in shoes, is not regarded by the 
defendants as of any importance, inasmuch as the question 
was whether he and his co-complainants had sustained dam- 
ages within the intent and meaning of the word as used in 
section 4921 of the statutes. 

Although Belcher retired from business in 1882, it is not 
claimed that he was forced to do so by the infringement, or 
because he found a poor sale for stamps (ans. 104). Nor 
is it claimed that his co-complainants were prevented from 
going into business, or that he sold a stamp less on account 
the infringement. On the contrary, the entire case rests 
upon the assumption that the allegations of the bill in that 
particular are groundless, and on the admission that the 
complainants preferred that others should run the risks of 
their capital in commercial business while Belcher sold 
stamps as a condition of anything being done towards sup- 
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plying the market with shoes having a double expansion 


gore-flap. (Vide liccnses 1 and 2.) 


It will be observed that one of the objections to the 
report was that “no license was established within the 
meaning of the law.” By this the defendants mean to he 
understood as insisting that in cases where evidence of a 
license fee is applicable, it is wholly immaterial whether 
more than one license has been granted, or whether the rate 
was uniform or not. No license fee can be said to have 
been “established” except between the parties to it (p. 
13 sec. 5). It is not claimed that the complainants had ever 
solicited a license from the defendants, or that they had 
refused to take one. 

There appears to be no finding on the issue whether the 
complainants had sustained damages. There was evidence 
showing that the complainants had an established license 
fee, meaning thereby that they sought a profit by selling 
them instead of shoes. Therefore, as already stated, the 
master concludes that the defendants “should pay this roy- 
alty.” 

As a matter of construction, it seems to me that the in- 
evitable conclusion from the material facts stated in the 
report is that the complainants were not damaged, inasmuch 
as the report does not find that they were. Accordingly 
the master was requested to report that the complainants 
are not entitled to recover any sum whatever (p. 14, sec. 7). 
The reason for the proposed departure from a usual form 
will presently appear. 


As it was for the interest of the complainants that the 
patent should be infringed, provided the infringing business 
was honestly and diligently conducted for the sole purpose 
of getting as much profit therefrom as possible, it seems to 
me that the master had before him a case in in which it was 
impossible to say that damages had been sustained by the 
complainants. 
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Possibly the master was a little doubtful with regard to 
the extraordinary statement of the law as laid down by a 
recent text writer, and determined to refer the question 
of damages to the Court. Certainly, under the provisions 
of the statute, it was competent to do so. 

The substance of the defendants’ exceptions was that there 
is no such law as is implied in the conclusion of the master, 
and that the only rational conclusion, either from a logical or 
an equitable point of view, was that the complainants are not 
entitled to recover even nominal damages (p. 21; p. 14, sec. 
7). 

The opinion of Mr. Justice Cott recognizes the fact that 
it does not appear from the report that damages have been 
sustained unless they consist in the non-payment of license 
fees. “The damages consist, says the learned judge, in not 
receiving the royalty which such a license fee would have 
brought. The complainants have mainly sought their profits 
in the form of royalty. Under these circumstances we deem 
the fact that one of the complainants, who made shoes to 
order for his retail trade, was not damaged in his business by 
the sale of the defendants, immaterial on the question of the 
proper rule of damages. We think that the fact that license 
fees were received from others, and not from the defendants, 
is proof of damages” (p. 67). 

Hence, the report being modified and amended, an order 
was entered overruling the defendants’ exceptions, and a 
decree entered accordingly. 

It seems to be contrary to the principles of equity to 
construe a master’s report as insinuating that, if the com- 
plainants had not sustained damages in one way, they must 
have sustained them in another. But if it be said that the 
Court assumed a correct construction of the report, and that 
the master intended to admit the evidence objected to as 
proof of damages, the result is that the master also held that 
the only proof that the complainants had sustained damages 
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is the proof that the complainants had licensed others and 
had a fixed fee, and that the defendants had not paid it. 
The master’s report informed the Court that there was no 


* chance that an injunction would subserve any right or in- 


terest of the complainants. The injunction was dissolved on 
the expiration of the patent, nearly a year before the report 
was returned to the Court. Ifthe patent had not expired, 
there would have been equally good ground for its dissolu- 
tion, in the case developed by the complainants themselves 
after the reference to the master. For, though the osten- 
sible basis. of the case was a prayer for injunction, that 
was what they did not want, except as a measure of coer- 
cion ; for they were doing no business, and did not want to 
do any. 

In Root v. Railway, Mr. Justice MaTruews, referring to 
the decision in Bailey Co. v. Eureka Oo., 11 Wal. 488, 
said that the object of the bill was to collect a license fee 
which the defendant had agreed to pay, meaning that in such 
a case a court of equity is not the proper jurisdiction ; for 
“an injunction is not to be used as an execution or for extor- 
tion.” (Vide Saunders v. Logan, 2 Fisher Pat. Cases, 
168.) 

Where it is plain from an inspection of the record that a 
complainant has attempted to compel an alleged infringer 
to pay a license fee, it seems to me that this Court has the 
power to say so, as in Root v. Railway, and therefore to 
issue an order than the decree should be reversed and the 
bill dismissed. How can this Court be protected from such 
an abuse of process in any other way? 

On what principle can it be said that the prayer for an 
injunction gives jurisdiction, when, on facts confessed by the 
complainants themselves, it appears that they knew there was 
no ground for an injunction? The right to profits depends on 
the right to an injunction ; and that does not exist except in 
the discretion of the Court acting on the assumption that the 
allegations of the bill are true. In the present case the 
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Court has found, in effect, that the allegations must have been 
_ known not to be true; for it is said that the complainants 
had elected not to go into the business protected by the 
patent, — not that they had been prevented from doing so, or 
that they wished to do so in the future. (Vide Parker v. 
Cotton Co., 2 Black, 545; New York Co. v. Memphis Co., 
107 U.S. 205; Wright v. Ellison, 1 Wal. 16.) 


But assuming that the real object of the bill was to 
obtain an injunction, and that the complainants had a well- 
grounded belief that the defendants were deriving great 
profits from the alleged invention, it is clear that the 
case is the converse of Marsh v. Seymour, 93 U.S. In 
that case it was- found that the infringing business was 
imprudently conducted, meaning, it is to be presumed, that 
the non-receipt of profits was attributable to the neglect of 
business or to competition with that of the complainant, thus 
causing a diminution of profit either on their own part or on 
that of the complainant. In the case at bar no such con- 
ditions were possible, and the master has found that the non- 
receipt of profits is not attributable to any fault on the part 
of the defendants. It will hereafter be shown that the 
mere fact that no profit has been derived from the inven- 
tion is no reason for imposing damages, within the true 
intent and meaning of the statute; and that if a claim for 
profits is abandoned the jurisdiction to examine ) the question 
of damages is abandoned with it. 

“ Damages” is what the owner of a patent has lost in con- 
sequence of infringement. If they are proved, it may be 
said that the patentee is compensated for the damage done. 
But the law does not recognize a right of the patentee either 
to compensation or to profits when he has not lost anything 
and when the infringer has not made a prifit. (Nude v. 
Westcott, 130 U.S. 152.) , 

At best, the alleged damage in this case is a profit of three 
cents a pair, which the complainants might have made if the 
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defendants had agreed to pay it, and if they had made 41, 297 
pair of shoes. 


„ The principal question is, then, whether the non-payment 
of a license fee which was sought from others but not from 


the defendants (except perhaps by the bill for an injunction) 
is an element of damages within the intent and meaning of 
section 4921 of the Revised Statutes. In all cases the ques- 
tion, in what do damages consist? is a question of law. And 
it is well settled that a court of equity is governed. by the 
same evidence in respect to the competency of the evidence 
offered to prove damages as is a court of law. Parks v. 
Booth, 102 U.S. 96; Philp v. Nock, 17 Wal. 460; Tees v. 
Huntington, 23 How. 2, where it was held that counsel fees 
are not allowed as damages. 

If it had not been for the fact that the old rule is supposed 
to have been abrogated by this Court, and that the weight 
of authority is against the defendants’ position, I should 
hardly deem it necessary to ask the attention of the Court 
to the errors assigned on this part of the case. 

In Root v. Railway, the bill was filed after the expiration 
of the patent, and prayed an injunction and an account of 
profits. The decision did not require a construction of that 
clause of section 4921 authorizing the Court to decree, in 
certain cases, “in addition to the profits to be accounted for, 
the damages.” But it did require that certain antiquated 
errors should be corrected and a statement of the principles 
on which jurisdiction to decree profits in equity and damages 
at law depends. 

The report discloses an important fact, decisive, as it seems 
to me, of the correctness of the appellants’ position. The 
master finds that the defendants derived no gain or advan- 
tage from the alleged invention, and that they made every 
reasonable exertion to make a profit (pp. 11, 12, sec. 3). 
The master considered the fact material in respect to the 
question of damages. 

Mr. Justice Cour holds, in substance, that the only ma- 
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teriality of this finding is to indicate that the complainants 
are, nevertheless, entitled to damages; because, prior to the 
act of 1870, there was a rule by which damages are to 
be proved by proof of a license fee in cases where the 
owner of the patent sought a profit by selling licenses ; 
and that rule has been incorporated into the 4921st section 
of the Revised Statutes. 

J apprehend that, although “damages,” as used in the two 
sections cited, have the same signification, there is a distinc- 
tive difference in relation to the rights of parties dependent 
on the distinction between the forums and on the grounds 
on which a complainant is decreed to account for profits. 
The notion that the statute recognizes, in the same section, 
two classes of damages, one of which is by an equitable fic- 
tion called profits, is a fallacy, the avoidance of which will 
save a great deal of confusion. 

The position of the defendants was and is based on the 
theory that, inusmuch as damages are not proved (unless evi- 
dence of an established license fee is proof of damages), the 
only form of decree appropriate to the case is that which re- 
cites the fact, or which is silent on that subject as well as in 
respect to the alleged profits. If the case had been brought 
under section 4917, the Court, according to the practice 
which prevails in the legal forum, might have ordered a 
verdict for nominal damages. 

There seems, therefore, to be a singular mistake on page 
67, either on the part of the typewriter or the printer, by 
which defendants’ position is represented as exactly the 
opposite of that insisted upon. 

It will be observed that the form of the third excep- 
tion is based on an objection to the logic and law implied 
in the concluding statement of the master. If it be 
assumed that, by “this royalty,” the master meant dam- 
ages, the same objection applies; and, on either construc- 
tion, the form of the exception denotes the exact dis- 
tinction between the methods of administration which obtain 


31 


in cases arising under section 4921 and those arising under 
section 4917. It is obvious, therefore, that the word only 
hefore “nominal” should be read “not even.” The reason 


for the position will, I apprehend, commend itself to the 


judgment of this Court. 

Practically, of course, it is not material whether (if this 
Court finds that the defendants have infringed the patent) 
the form of the decree is for nominal damages, or whether it 
recites the fact, which is apparent, that no damages have been 


sustained; for both forms mean the same thing. ( Whitney 


v. Emmett, 1 Bald. 133.) 

I am aware that this Court has affirmed decrees for nom- 
inal damages, and that it has ordered such a decree to be 
entered where a decree for substantial damages was reversed. 
(Garretson v. Clarke, 111 U.S.; Black v. Thorne, ib. ; 
Rude v. Westcott, 130 U.S. 152.) The mere matter of form 
does not appear to have been brought to the attention of the 
Court. But, inasmuch as this Court decided in Root v. Rail- 
way that it was no part of the intention of the act of 1870 to 
confuse the boundaries between the law and equity juriadic- 
tion, it would he impossible to present the argument in be- 
half of the defendants by conceding that the decree should 
be for nominal damages. 

There is another anomaly in the present case. The 
master alludes to what he calls the “infringing device” 
—that is, the single-gore attachment as in the “ Packard 
Shoe, J.G.” But it may be suggested that the Court had 
held that the patent covered an entire shoe, and not, as the 
master thinks, that the Packard patent infringes the Evory & 
Heston. It may be urged, therefore, that the complainants 
have waived an inquiry into the profits to which they are 
entitled, and that they are entitled to damages as a slight 
approximation to the great loss they have sustained. 

For this reason, among others, it becomes necessary to 
consider the case last mentioned somewhat more minutely 
than would otherwise be necessary. 
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teriality of this finding is to indicate that the complainants 
are, nevertheless, entitled to damages; because, prior to the 
act of 1870, there was a rule by which damages are to 
be proved by proof of a license fee in cases where the 
owner of the patent songht a profit by selling licenses ; 
and that rule has been incorporated into the 4921st section 
of the Revised Statutes. 

J apprehend that, although damages, as used in the two 
sections cited, have the same signification, there is a distinc- 
tive difference in relation to the rights of parties dependent 
on the distinction between the forums and on the grounds 
on which a complainant is decreed to account for profits. 
The notion that the statute recognizes, in the same section, 
two classes of damages, one of which is by an equitable fic- 
tion called profits, is a fallacy, the avoidance of which will 
save a great deal of confusion. 

The position of the defendants was and is based on the 
theory that, inasmuch as damages are not proved (unless evi- 
dence of an established license fee is proof of damages), the 
only form of decree appropriate to the case is that which re- 
cites the fact, or which is silent on that subject as well as in 
respect to the alleged profits. If the case had been brought 
under section 4917, the Court, according to the practice 
which prevails in the legal forum, might have ordered a 
verdict for nominal damages. 

There seems, therefore, to be a singular mistake on page 
67, either on the part of the typewriter or the printer, by 
which defendants’ position is represented as exactly the 
opposite of that insisted upon. 

It will be observed that the form of the third excep- 
tion is based on an objection to the logic and law implied 
in the concluding statement of the master. If it be 
assumed that, by “this royalty,” the master meant dam- 
nges, the same objection applies; and, on either construc- 
tion, the form of the exception denotes the exact dis- 
tinction between the methods of administration which obtain 
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in cases arising under section 4921 and those arising under 
section 4917. It is obvious, therefore, that the word “ only ” 
before “nominal” should be read “not even.” The reason 
for the position will, I apprehend, commend itself to the 
judgment of this Court. 

Practically, of course, it is not material whether (if this 
Court finds that the defendants have infringed the patent) 
the form of the decree is for nominal damages, or whether it 
recites the fact, which is apparent, that no damages have been 
sustained ; for both forms mean the same thing. ( Whitney 
v. Emmett, 1 Bald. 133.) 

I am aware that this Court has affirmed decrees for nom- 
inal damages, and that it has ordered such a decree to be 
entered where a decree for substantial damages was reversed. 
(Garretson v. Clarke, 111 U. S.; Black v. Thorne, ib. ; 
Nude v. Westcott, 130 U.S. 152.) The mere matter of form 
does not appear to have been brought to the attention of the 
Court. But, inasmuch as this Court decided in Root v. Rail- 
way that it was no part of the intention of the act of 1870 to 
confuse the boundaries between the law und equity juriadic- 
tion, it would he impossible to present the argument in be- 
half of the defendants by conceding that the decree should 
be for nominal damages. 

There is another anomaly in the present case. The 
master alludes to what he calls the “infringing device” 
—that is, the single-gore attachment as in the “ Packard 
Shoe, J.G.” But it may be suggested that the Court had 
held that the patent covered an entire shoe, and not, as the 
master thinks, that the Packard patent infringes the Evory & 
Heston. It may be urged, therefore, that the complainants 
have waived an inguiry into the profits to which they are 
entitled, and that they are entitled to damages as a slight 
approximation to the great loss they have sustained. 

For this reason, among others, it becomes necessary to 
consider the case last mentioned somewhat more minutely 
than would otherwise be necessary. 
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It was urged by the able and learned counsel for the com- 
plainants in the Court below, and will be here, that “as 
prior to the act of 1870, the wrong-doer was liable for his 
profits, now, since that act, he should be liable in the dam- 
ages expressly allowed by that act. Failing to show such 
profits, the complainant is entitled to recover damages.” 
“There never was an intimation in any case that profits 
could not be recovered because complainants’ particular busi- 
ness was not damaged.” 

It was also urged that “the infringement of complainant’s 
rights is in itself an injury to complainants, and the measure 
of that injury is assuredly a matter of law, established by 
proof of liccense fees.” For, it is said, the “owner of Letters 
Patent may choose to enjoy the rights secured to him in 
either of two different ways.” 

Walker on Patents, page 388, and Seymour v. McCor- 
mick, 16 How. 480, are cited in support of these proposi- . 
tions. But the case at bar is a suit in equity. The question 
is not whether the complainants could have got substantial 
damages at law, although I think it will very clearly appear 
that, on the authority of the famous case cited, and others 
to be considered, they would, in the legal forum, be entitled 
to a verdict for only nominal damages. 

If it were true that this alleged licensing privilege is 
an estate granted by the government, and cognizable in the 
federal courts as something which might be infringed, still 
the fact remains that the complainants were not damaged in 
respect to that right (p. 14, sec. 6). 

There is another fallacy in the position assumed by the 
complainants, and apparently approved by the Court below. 
They say, “ It has never been intimated that profits could not 
be recovered because complainants’ particular business was 
not damaged.” : 

On the contrary, the law is, and always has been, that 
profits cannot be recovered at law. Profits are not dam- 
ages or in the nature of damages, and are therefore recov- 
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erable only in equity. And as the Court can entertain an 
application for an injunction only during the term of the 
patent, it follows that prcfits cannot be allowed in any case 
after the patent has expired. (Noot v. Railway.) 
There are, undoubtedly, many cases in which juries have 

found that the damage or loss to the plaintiff in consequence 
of the infringement was equal to or exceeded the profit re- 
ceived by the defendant. But a moment’s reflection is 
sufficient to show that evidence of the defendant's profits 
is of no consequence in a court of law, except with refer- 
ence to the question what have the plaintiffs lost by the 
establishment of competing prices, or by some other artifice 
by which the market or the prices established by the patentee 
has been restricted or diminished? Nothing is better settled 
than the doctrine that the statute does not authorize a recovery 
of a defendant’s profits, or the position that the plaintiff 
would have made them had it not been for the infringement. 
( Whitney v. Emmett, 1 Bald. 133; Hogg v. Emerson, 11 
How. 580; Seymour v. McCormick, 16 How. 480; Root v. 
Railway; Tilghman v. Proctor, 125 U.S. 136). 

In Tilghman v. Proctor, Mr. Justice Gray, giving the 
opinion of the Court and restating with great clearness the 
principal doctrines of Root v. Railway, says, after having 
defined the meaning of “ profit,” “If there was no such ad- 
vantage in the use of the defendant’s invention, there can 
be no decree for profits, and the plaintiff’s only remedy is 
by an action at law for damages.” 

Tilghman v. Proctor had not been decided at the time 
the case at bar was tried. I do not see how it is possible 
to resist the dictum of the Court above quoted, if the con- 
struction of the statute in Root v. Railway and the prin- 
ciples there established after a thorough sifting out of the 
errors of old cases, are to be accepted. But I think that the 
true meaning of the dictum is not ascertained except by 
assuming that it is to be limited to cases where, as here, 
profits were diligently pursued. For it seems to me that 
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although, as was observed in Root v. Railway, one of the 
provisions of the act of 1870 was borrowed from St. 21 Vic., 
its construction requires that the question of damages is to 
be considered as supplementary; and therefore that, if no 
profits are made, the only question remaining is to inquire . 
whether the failure to get a profit was attributable to the 
defendant’s fault or not. In other words, the statute was 
intended to supply the obvious defect in equity jurisdiction 
illustrated in Livingstone v. Woodworth, or Dean v. Mason, 
15 How. 546, 20 How. 198. An owner of a patent has in 
equity a right to expect that, if infringer uses his patent at 
all, he shall use it to the best advantage possible. And 
that was what the defendant did. 

If, therefore, as in the case at bar, it turns out that a 
defendant has discharged the equitable obligation which it 
was the design of the statute to recognize and protect, it 
follows that, in an action at law, a verdict of only nominal 
damages could be allowed; and that, in equity, the decree 
should declare the fact that no damages have been sustained 
by the complainants, or else be silent on the subject, as in 
Tilghman v. Proctor. 

Any other construction would deprive the statute of its 
true intent and meaning as completely as if it were based 
on the errors of prior dicta and adjudication, instead of on 
a recognition of just and equitable principles and of the law 
as stated in cases like Whitney v. Emmett, and Whittemore 
v. Cutter, 1 Gal. 478. 


What principles, then, were established in Noot v. Rail- 
way? And is it not certain that some of the formal orders 
of this Court in other adjudications have involved a violation 
of those principles the assertion of which makes the case of 
rare importance and interest? 

In the first place, it may be observed that, in the case 
cited, there are certain dicta which seem on first impression 
to suggest that profits are a legal measure of damages; that 
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is, that profits are recoverable at law. But these do not 
mean, as it seems to me, that, in actions at law, it is enough 


to show that the defendant has received a profit. That may 
“be owing to superior facilities and enterprise in doing a busi- 


ness which he has no right to do, but which the owner of 
the patent, for want of such opportunities, could not do. 
The mere fact that the defendant has made a profit does not 
entitle the plaintiff to it in an action on the case; and the 
mere fact that a profit has not been made by the infringer 
does not entitle the owner of the patent to damages. 

It is true that one of the causes of demurrer was that 
there was a plain, adequate, and complete remedy at law. 
But the opinion of the Court does not recognize u right to 
recover profits as damages after the patent has expired. 

Prior to the exposition of the statute in Root v. Railway, 


profits had been spoken of in equity as “unliquidated dam- 


ages ;” it being assumed that, as damages might be recovered 
at law if proved, such part of the damages as consisted of 
the profits made by the defendant might be decreed in equity. 
(Dean v. Mason, 20 How. 357; Silab v. Foote, ib.; Perry 
v. Littlefield, 21 Wal. 205.) And the idea prevailed that, 
by the fiction of converting a trespasser (who had been com- 
pelled to surrender a merely possessory title to the true 
owner) into a trustee, compensation might be allowed under 
the name of profits. Such notions involved a violation of 
the well settled principle that a plaintiff cannot prove dam- 
ages by general evidence merely in the nature of conjecture 
or speculation. 

But on the principles established in the great judgment 
above referred to, a court of equity does not hold an in- 
fringer as trustee de son dort, but merely borrows the rule 
in equity where an actual trustee has used his title for his 
own advantage. (Per Gray, J., in Tilghman v. Proctor.) 

It does not, therefore, decree profits as damages, or as 
compensation, which is merely another word for damages. 


that he who is equitably entitled to an estate is entitled to 
the profits which would result from a prudent management of 
it; but a court of equity will not enforce this principle unless 
the bill is filed before the expiration of the patent. The 
plaintiff in an action on the case is not entitled to profits, nor to 
damages if profits only are proved. It is just as true that an 
infringer may make very large profits without causing damage 
to the owner of a patent, as that he make a very small profit 
and damage the owner of the patent to a large amount. The 
statute of 1870 was not based on the notion that the owner 
of a patent is entitled to recover, at his election, either 
profits or damages, but serves to make clear the law that a 
court of equity is the only forum in which profits may be 
recovered, and a court of law the only forum in which 
damages may be recovered. 

It was not the intent of the statute to confuse the jurisdic- 
tions of law and equity or even the boundaries between them, 
either in practice or in principles. It is only by losing sight 
of the trespass that the Court can investigate the question of 
profits. If there have been no profits, the only question is, 
therefore, whether the fact is attributable to imprudence or 
negligence on the part of the defendants. 

It is true that, under the British act 21 Vic., chapter 27, 
the complainant must elect whether he will take profits or 
damages (De Vitre v. Betts); but, under our act, the only 
right of the owner of u patent is to select his forum. If he 
selects the equity forum, his claim to damages is supplement- 
ary to a jurisdiction not given by statute; so that if there is 
no investigation of the claim for profits, there can be none 
for damages. 

The court in equity exercises the power of a court at law 
in respect to damages only when fault or mismanagement is 
proved. 

Although it cannot be true that Root v. Railway was 
dismissed because the complainants had a remedy at law for 


The infringer of a patent is liable for profits on the principle , 
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the profits they prayed for; and although it is true that a 
correct analysis of the opinion necessarily proves that the 


owner of the patent never had a right at law to profits, 
and that they could not be proved as damages, it seems to 


me that the opinion must stand as holding there is no tri- 
bunal in which the owner of a patent is entitled to recover 
damage or profits. It follows from the reasoning of the 
Court in the case considered that, if the taking of an account 
be abandoned, the right to damages and to inquire about 
damages is abandoned also, and that no agreement can give 
juriediction to the Court in that particular. (Birdsall v. 
Coolidge, 93 U.S. 64; Tilghman v. Proctor, dicta above 
quoted. ) | . 


It is therefore wholly immaterial whether the patent in 
suit covers an entire shoe, or only a gore flap,“ or a single 
gore arranged under the front part of the quarter as in the 
infringing exhibit. The statutory rule under section 4921 
must be the same in all cases, whether they relate to an 
entire machine or only to what is called a combination. All 
patents are for combinations, and the extent of a patentee’s 
rights depends on the state of the art. And the profits on 
an invention begin where the invention begins. 

It may be more difficult, for instance, to ascertain the 
gain and advantage derived from a reaping machine with a 
raker’s seat attachment than from the same machine without 
such attachment. But it seems to be too plain for argument 
that the equitable rights of the patentee in the case supposed 
differ, not in principle, but in extent only. Hence when the 
discrimination which the statute makes between the equi- 
table rights to profits and the legal right to maintain an 
action on the case for damages is maintained, the primary 
source of the difficulty adverted to above is removed. ; 


But it may be urged that, although principles insisted upon 
in behalf of the defendants are correct, they are applicable 
only where the owner of a patent has elected to maintain in 


—— — — —— et 


a , 


38 


his own hands the monopoly of manufacturing and selling 
the thing patented; that they are not applicable where the 
proof is that he has made a business of selling, or trying to 
sell, licenses to others. 

In support of the complainant’s views, it was urged that 
for the purpose of suits the ownership of the patent is the 
complainant’s business, and the grant of licenses is his busi- 
ness; and any interference with ownership and its rights 
and appropriating the invention without paying for it is in- 
jury to that business and entitled to compensation.” 

Besides Walker on Patents, Seymour v. McCormick, 16 
How. 480; Philp v. Nock, 17 Wal. 462; Packet Co. v. 
Sickles, 19 Wal. 611; Berdell v. Denig, 92 U.S. 716, were 
cited. The case last mentioned was supposed to support the 
proposition that “the law is well established that a com- 
plainant in equity can recover profits and damages. And in 
the absence of either, proof of the other is sufficient to en- 
title the complainant to compensation.” 

Most of these cases were considered in Root v. Rail- 
way; and in so far as they suggest anything contrary to 
the judgment or dicta in that remarkable case, they are, 
as I understand, virtually overruled. But as two or three 
subsequent cases might seem to imply a doubt whether 
this Court intended to recognize the view above pre- 
sented, it is submitted that if the Court has power to rec- 
ognize and apply the forms of practice and the principles 
of statute law which prevail in the legal forum, the com- 
plainants (in case infringement be proved) are entitled 
to a decree only for a nominal sum. From this point of 
view there can be no doubt, as it seems to me, that the 
opinion of the Court in Root v. Railway recognizes the law 
as laid down by Mr. Justice Batpwin in Whitney v. Em- 
mett, and by Mr. Justice Story in Whittemore v. Cutter, 1 
Gal. 429. The mere form denotes nothing even in actions 
on the case. 

The opinion of the Court below adopts the very common 


— W 


} 
) 
9 
nh 
* 
8 


39 


error of assuming that it is the function of the courts to 
find, if they can, “a rule of damages,” even if it be extra- 
neous to the business relations of the parties rather than 


. actual damages; thus resolving the whole problem into the 
“multiplication, by a license fee, of the number of infringing 


articles made, whenever it is shown that such fee had been 
established. The statute is very different now from what it 
was in 1793. 

Undoubtedly that was considered a just and convenient 
method of disposing of cases during the barbarous age of 
the patent law in this country. But it has never been 
adopted by this Court. The apprehension that such a rule 
exists might imply that there are exceptions to it. 

In the first place, a rule which would justify the owner 
of a patent in proving his dealings with others as a basis 
of damages is founded on a misconception of the changes 
which have been effected in the statute of patents since it 
was originally enacted. 

The early acts of Congress which provided a remedy for 
the infringement of patents appear to have confused the 
distinction between damages and penalty. They were based 
on the idea that an infringer was an offender against the law 
as well us a trespasser on a property granted by the gov- 
ernment. Thus by the original act of 1790 it was provided 
that the infringer should “ forfeit and pay such damages as 
shall be assessed by a jury, and shall forfeit to the person 
aggrieved the thing made contrary to the true intent of this 
act, which may be recovered in an action on the case founded 
on this this act.” (1790, sec. 4.) 

This act was repealed in 1793, and was succeeded by an 
act the same in principle, but which provided that if any per- 
son should make, sell, or use a thing the exclusive right 
of which shall have been secured by patent, without the con- 
sent of the patentee in writing, every person so offending 
shall forfeit and pay to the patentee a sum equal to three 
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times that for which the patentee has usually licensed other 

persons to use the invention. (1793, sec. 5.) 
T bis original notion that infringement is an offence against 
the statutes as well as, in substance, a trespass on the prop- 
erty of the patentee, is preserved in the statute of 1800, 
which provided that every person so offending shall forfeit 
and pay to the patentee a sum equal to three times the 
actual damage sustained, to be recovered by an action on 
the case founded on this and the above-mentioned act. 
(1800, sec. 3.) 

If this act were to be construed literally, it would be 
impossible to hold that it was not a punitory act. For that 
reason it was construed strictly. The distinction between 
a penalty and damages was uniformly recognized by the 
courts, juries being instructed that it was their province to 
to find the actual damages and nothing more. The notion 
that infringement should be visited with a penalty did not 
commend itself to Judge Story, or to Judge BaLpwin, or 
to any judge who has occcupied a seat on this bench. 

Thus in 1813 Judge Story charged a jury, in effect, that 
the law does not presume that a penalty is to follow proof of 
making, selling, or using without a written license. “In 
the absence of all other evidence, the law presumes a nom- 
inal damage.” ( Whittemore v. Cutter.) That has been the 
law ever since, whether a license fee is provable or not. 
( Whitney v. Emmett, 1 Bald. 133; Seymour v. McCormick, 
16 How. 480; Birdsall v. Coolidge, 93 U.S. 64.) 

Hence, when the statutes were revised in 1836, the notion 
that infringement was in the nature of an offence to be visited 
with a penalty did not reappear. On the contrary, the act 
recognizes only that a property right may be interfered with, 
and gives a right of action on the case for its infringement. 
But as the question is for the jury, the form of verdict is 
merely a matter of practice and regulated by the court. 

The courts did not assume that damages had been sus- 
tained, and seek to find a measure of them. It was for the 
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jury to say whether actual damages had been sustained, but 
no assumption of anything more than nominal was allowable, 


Hor was it allowed to conjecture or guess at damages. 


Thus in Whitney v. Emmett, Mr. Justice BaLpwin 
says, “If you think the plaintiffs have made out their 
case you will find such damages as they have proved 
they have actually sustained. They must prove their dam- 
ages; if they have not done so you are not at liberty to supply 
the defect.” 

And Mr. Justice Hopkinson says in the same case, The 
act of congress gives the rule of damages. Although 
no damages can be recovered by the provisions of the act of 
congress in a case where no damages have actually been sus- 


tained, the patentee has nevertheless a remedy for the inva- 


sion of his right, peculiarly appropriate for such a case. He 
may have an injunction on the wrong-doer which will prevent 
the unauthorized use of his invention and put it in his power 
to compel the invader either to abandon it or make him a just 
compensation for the use of it. The Court would exercise 
this power to do what is right and equitable between the 
parties, and so as to prevent imposition and wrong by 
either.” | 

For in 1819 congress had vested the circuit courts with 
power to take “ original cognizance, as well in equity, as at 
law, of all actions, suits, controversies, and cases arising 
under the statutes in relation to patents, and to grant injunc- 
tions according to the principles of equity to prevent the 
violation of the rights of inventors, secured to them by any 
law of the United States, that is, the right to manufacture, 
sell, or use. 

This act was construed in Sullivan v. Redfield, 1 Paine, 
441. In substance, it was re-enacted in 1836; and in 1870 
the power to award damages, if any had been sustained, 
was also vested in the Court. But, as already shown, the 
addition of this power did not affect the right of a com- 
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plainant. It merely gave the Court à new power, without 
giving the parties alternative rights. 

Now when the statute of 1793 was repealed, the principle 
that the owner of a patent has it in his power to fix his own 
measure of damages by granting a dozen or more licenses 
had been seen to be a bad one. For it might happen, as in 
the present case, that those who took a license would never 
manufacture under the patent; while one who had never 
heard of a license, and who had done business under color 
of his own title, and -without the slightest injury to the pat- 
entee, might be held as an infringer. 

The statute of 1800 was uniformly construed as limiting 
the power of the court to impose a penalty except in cases 
where damage was actually proved. Before the revision of 
1836 was adopted there had been a radical change in the 
theory on which the prior statutes were enacted, and the 
notion that an infringer was an offender against the law was 
entirely eliminated. That is to say, a penalty was not to be 
inflicted except in malicious, aggravated, or wilful cases. 

But after the act of 1836 was passed, the notion grew up, 
in spite of the opinion in Whitney v. Emmett, that a plain- 
tiff was entitled to recover profits, and that such profits as 
could be proved were recoverable as damages at law. A 
great deal of confusion was occasioned because the distinc- 
tion on which the right to profits rests was not stated. For 
more than forty years patents were infringed and licenses 
granted; but during all that time it was never heard that a 
license fee to others is a proper measure of damages in 
action on the case. Such evidence was regarded as all 
other evidence inter altos is regarded, and was never offered 
by a plaintiff from the date of the repeal of the act of 1793 
until after counsel in their search for a rule of damages had 
misapprehended the dicta of the Court in Seymour v. Mo- 
Cormick, and New York v. Ransom, 23 How. 487. 

If the right to license, which is, as it were, an appurte- 
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nance of the estate granted by the government, were an 
estate within the protection of the federal courts, that is, 


if it be an estate which by an election to do business under 


the patent could be acquired, or carry with it a right of the 
proprietor to fix his own measure of damages in suits against 
infringers, he has in substance revived the principle of the 
statute of 1793. 

It is not surprising that, when counsel for both parties 
appeared to concede that Mr. Justice Grizr had discovered a 
new rule, the circuit courts should apply it, although, if the 
case be analyzed, it will be found that nothing was farther 
from the intent of that great judge than to suggest any rule 
of damages beyond the simple rule which had been acted 
upon for nearly half a century. And yet it is not doubted 
that, ever since the decision of the case cited, it has been the 
custom of circuit courts to admit evidence of a license fee 
to others, whether there be proof of actual damages or not. 

If, then, the cases cited by the complainants be considered, 
it will be found that they tend to sustain the suggestion that 
it is not material to determine a criterion of damages, except 
possibly where there has been an agreement to pay a license 
fee which has been repudiated by the licensee, and that no 
case decided by this Court sanctions the doctrine that a fee 
which, if paid, is the complainant’s profit, may be used to 
prove damages, or as a criterion of damages not otherwise 
proved. A review of the cases will, as it seems to me, 
demonstrate the error of the learned text writer above re- 
ferred to, and therefore that of Mr. Justice Corr in this 
case. 

Seymour v. McCormick is a case which was tried on the 
assumption that profits on an entire machine wore the measure 
of damages in action on a patent which had been granted on 
a driver's seat affixed to a reaping machine covered (except 
the seat) by prior patents. The presiding judge charge: 
that damages may be determined by ascertaining the profits 
which, in judgment of law, the plaintiff would have made, 
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provided the defendants had not interfered with his rights, 
and that no distinction exists in regard to the rule of damages 
between an infringement of an entire machine and an in- 
fringement of a mere improvement. Instructions were also 
given for ascertaining the net profit on each machine. By 
this process, it was said, the jury might approximate to 
something like the actual loss that the patentee sustains in a 
case where his right has been violated. 

The action was tried on an allegation that a patent on a 
reaping machine furnished with a driver's chair was infringed. 
The question was not whether the statute authorized a re- 
covery of the profits derived from the use of the chair as 
distinguished from those of the entire machine. Nor was 
there any occasion for this Court to lay down a measure of 
damages in an action on a patent for what is generally 
known as a “combination,” as distinguished from an. entire 
machine. It was merely held that the instructions given 
were erroneous; and in holding that the plaintiffs were not 
entitled to the profits of the entire machine, there is no 
implication that they were entitled to the profits which de- 
pended on the construction or use of the chair or to any part 
of it, or on the fact that the patentee had sought a profit 
by granting the defendant a license. 

It appeared that the plaintiff sold exclusive licenses to 
the defendant to make and vend machines under three pat- 
ents for thirty dollars for each machine, or an average of ten 
dollars for each patent. The defendants paid that price on 
several hundred machines, but refused to pay it on the last 
three hundred on the ground that the patent on the raker’s 
seat was invalid. 

Hence when the Court refers to a usual license the allusion 
was to one which had been established by agreement with 
the plaintif. Besides the exclusive license to make and sell, 
the patentee exacted a license from the purchaser; but with 
that the defendants had nothing to do; and the Court ex- 
pressly said that beyond the refusal of the defendant to pay 
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the plaintiff showed no actual damages. The argument of the 
Court is that the plaintiff, in an action of infringement, has 
no right to profits ; and that, if he has agreed to take a license 
fee, the fact should prevent him from recovering any greater 
measure of damages than he has agreed to take. The Court 
does not say that the patentee has a right to elect whether 
he will maintain a monopoly or sell licenses, and if the latter, 
that the courts will make his own profit on a license the 
measure of damages against an infringer. 

It was also suggested by the Court that where “the nature 
of the invention; as for instance a railroad turnout, is such 
that it cannot be manufactured and sold except on a special 
application for the use of the thing patented, a fee fur the 
right to use would be the proper measure of damages. ( Vide 
Simpson v. West Chester Co., 4 How. 380, where, however, 
the question of damages did not arise. ) 

If the nature of a shoe were like that of a railroad turn- 
out; that is, if it could not be manufactured and sold in the 
market, possibly some of the dicta of the Court in that case 
might be in point. Otherwise the only safe dictum appli- 
cable to a case like the present is that actual damages must 
be proved by evidence, and that if no proof be offered the 
defect cannot be supplied by proof of a criterion of dam- 
ages adopted in other cases where damages were conceded 


or proved. 


Philp v. Nock, 17 Wal. 460, is a singular example of 
the general misapprehension of counsel as to what was de- 
cided in Seymour v. McCormick. That was an action on 
the case on a patent for alleged improvement in inkstands. 

The bill of exceptions showed that the plaintiff proved 
that the defendants had sold seventy-five dozen of the in- 
fringing article, and that the royalty which the plaintiff 
received was at the rate of two dollars per gross. The Court 
charged that “if they should find a verdict for the plaintiff 
they will give such sum as would remunerate him for the 
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loss sustained by the wrongful act of the defendants, and 
to reimburse him for all such expenditures as have neces- 
sarily been incurred by him in order to establish his right.” 
The plaintiff had a verdict of $500. 

In arguing the case before this Court, the counsel for 
plaintiff in error suggested in argument that all the injury 
proved was that the defendants withheld royalty to the 
amount of $12.50. The decision of this Court is, that the 
instruction under consideration was too broad and too vague. 
The jury could hardly have doubted that it was their duty 
to allow the counsel fees paid or to be paid by the plaintiff, 
and perhaps other charges and expenditures equally inad- 
missible.” 

In the case cited, the evidence of a license fee to prove 
damages was offered by the complainants ; it does not appear 
that objection was made, nor does it appear that, as in Sey- 
mour v. McCormick, a license fee had been repudiated on 
the ground of the invalidity of the patent. On first impres- 
sion it might seem from the dicta of Mr. Justice Swayne, 
that the law furnished a test for finding actual damages, and 
that the Court is to find whether, on the facts of the case, the 
test exists. “ Where the plaintiff has sought his profit in the 
form of a royalty paid by his licensees, and there are no pe- 
culiar circumstances in the case, the amount to be recovered 
will be regulated by that standard. If that test cannot be 
applied he will be entitled to an amount which will compen- 
sate him for the injury to which he has been subjected by 
the piracy.” 


Nevertheless it is equally true that the plaintiff was enti- 


tled only to a verdict of nominal damages unless actual dum- 
ages were proved. The Court says that the plaintiff must 
prove damages, but does not overlook the distinction be- 
tween proof of damages and proof of what has been received 
as a criterion of damages sustained. This distinction 
was alluded to in the request that the master should hold 
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that a license fee had not been established within the mean 
ing of the law.” 

„ It hardly need be said that the judgment of the Court 
below was reversed. But it does not appear that the evi- 
dence of a license fee was competent to prove the damages, 
without other proof that actual damages had been sus- 
tained. , 

The next case cited is Packet Co. v. Sickles, 19 Wal. 
This was originally an action on a contract held to be void 
by the statute of frauds. By leave of Court, the plaintiffs 
amended their declaration by an allegation that “the plain- 
tiffs sue the defendants for money payable to the plaintiffs 
for the use of a certuin apparatus;” and by another that 
the plaintiffs sue for money received by the defendant for 
the plaintiffs. And the plaintiffs claim $25,000.” The case 
was heard on the plea of non-assumpsit. Under the objec- 
tion of the defendant, the plaintiff proved his special contract, 
how much fuel had been used by the apparatus, and how 
the defendant used it. 

The defendant put in evidence the sales of licenses made 
by the plaintiff, ranging from $250 to $1500, and asked the 
Court to rule that the measure of damages was the established 
rule for the license to use the invention. 

Now in a case like Packet Co. v. Sickles, nothing can be 
more reasonable than that the price fixed by the patentee for 
the use of his invention in bis dealings with others, and sub- 
mitted to by them before using it, should govern.” But 
there is nothing in the opinion of the Court indicating that 
evidence of the value is admissible on the ground that the 
patentee made it his business to seek a profit by the sale of 
licenses, or as tending to sustain the notion that there is any 
class of cases which, by reason of the fact that the patentces 
have elected to do a licensing business, furnish a legal test 
for computing damages in the sense the word is used in 
infringement cases. That was the rule under the original 
statute of 1793, and it was abrogated with the statute. 
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Mr. Justice MILLER argues that there is an analogy be- 
tween the case and Seymour v. McCormick, and holds that 
the rule there adopted is applicable to the case. In both 
cases the evidence was offered by the defendants. In both 
cases the defendants had repudiated their agreement. The 
latter action was on an implied contract to pay what the 
invention was worth, while the former was an action of tort 
in which the Court had suggested that the defendant was not 
liable beyond what the plaintiff had agreed to accept, and 
which would have been the measure of damages if the con- 
tract for license were valid. 

The next case cited by counsel for complainant is Berdell 
v. Denig, 92 U.S. 716, an action on the case for alleged 
infringement of Wilson’s patent feeding device for sewing 
machines. Judgment for plaintiff was reversed. 

It appears that evidence was given by the plaintiffs tend- 
ing to show that they had advertised to sell their machines, 
and that they had sold a shop right to use one of them for 
$12.50, and another for $5, but that they afterwards refused 
to sell a license, and told defendants that they desired to 
retain the use of the machine as a close monopoly. They 
asked the Court to instruct the jury that “this testimony 
was not sufficient to change the rule of damages from the 
profits which the plaintiffs would have made if they had not 
been embarrassed by the interference of the defendants, to 
a mere license price.” 

The defendant made no objection to evidence that one 
license had been sold for $12.50 and another for $5. It was 
expressly proved that the plaintiffs had no fixed license price 
and that they refused to grant any other licenses. And that 
seems to have been thought by them a good reason for being 
allowed to recover “the profits which the plaintiffs would 
have made if they had not been 2 by the inter- 
ference of the defendants.” 

Now, in holding that this request was ew refused, 
this Court held that the defendant’s profits on that part of 
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the machine which consisted in the Wilson feeding device 
were recoverable only in equity. “It cannot be admitted,” 


„ says Mr. Justice MILLER, thut, in an action at law, the 


profits which the other party might have made is the primary 
or controlling measure.” We have repeatedly held that 
sales of licenses of machines constitute the primary and true 
criterion of damages in the action at law.” In all those 
cases, however, it has also been held that the rule established 
in the early cases is not changed, even if a license be proved. 
(Birdsall v. Coolidge, 93 U.S. 64.) 

And again it is said, “In the absence of satisfactory evi- 
dence of either class [that is, of profits or damages] in 
the furum to which it is most appropriate, the other may be 
resorted to as one of the elements on which the damages or 
the compensation may be ascertained.” 

I understand this to mean that, in an action at law, the 
evidence of the defendant’s profits may be received, not be- 
cause the plaintiff is entitled to them, but for the purpose of 
testing the question whether he has lost anything. On the 
other hand, in equity the plaintiff is entitled to whatever 
profit the defendant’s accounts show has been derived from 
the infringing business. If there be proof that the want of 
profit is owing to mismanagement, imprudence, negligence, 
or trick of any kind, that is an element of damage and may 
be proved. 


The next case which came before this Court is Birdsall v. 
Coolidge, which was tried in the Court below on the assump- 
tion by both parties that evidence of a license fee to others 
is proof of damages. The action was against the user of 
twenty patented mining pans which had been purchased 
by the defendant from some one supposed to have a good 
title. 

The infringement being proved, the plaintiff offered evi- 
dence of an established license fee. From the bill of ex- 
ceptions it seems that the defendants conceded that an 
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established license might be proved, and that it thereon 
became incumbent on them to show that damages, esti- 

mated on that basis, would greatly exceed the actual 
damages sustained. Accordingly they proved that the in- 
vention was of little or no use to them, and that it was 
taken off of sixteen pans and sold for old iron. They also 
proved that none of the patented pans had been used more 
than six weeks. 

In the Court below the charge was identical with the doc- 
trine of Mr. Walker, and with that of Mr. Justice Cott in 
the case at bar. “When a person without license appro- 
priates the patented invention of another, the measure of 
damages, if a royalty has been established, is the regular 
royalty paid by purchasers and licensees; if the jury find 
find for the plaintiff, the damages will be the royalty which 
the plaintiff established for that part. of the invention used 
by the defendants; if the royalty was $100 on each pan, 
then the jury will allow that sum on the pans used.” Accord- 
ingly the jury found damages amounting to $2000 and in- 
terest thereon. 

In the opinion reversing a judgment on the verdict, Mr. 
Justice CLIFFORD states that the old rule “ remains unchanged 
to the present time,” and that the verdict of the jury must 
be for the actual damages sustained by the plaintiff. But 
there is no suggestion in the opinion as to what the damage 
was, or how it should be ascertained. 

The principle of the case is, as it seems to me, that the 
mere fact that a patentee has elected to license others to 
manufacture and sell is of no consequence until it has been 
shown that the alleged damage consists in something be- 
sides the loss of a license fee. That is not damages within 
the meaning of the word as used in the statute of patents. 
Something else, therefore, must be proved, even in actions 
at law, to justify evidence of dealings with others as a 
standard by which damages may be estimated. And there 
must be reason to believe from the evidence, or the conces- 
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sion of a defendant, that the actual damages are equal to a 
license fee before evidence of a license fee to others is com- 
petent to measure them. (Nude v. Westcott.) 

Mr. Justice CLurronp also said, Evidence of an estab- 
lished royalty will undoubtedly furnish the true measure of 
damages in an action at law where the unlawful acts consist 
in making and selling the patented improvement, or in the 
extensive and protracted use of the same without palliation 
or excuse; but where the use is a limited one and for a brief 
period it is error to apply that rule arbitrarily and without 
qualification.” : 

It is not perceived that there is anything in these dicta 
indicating that, if the plaintiff has an established license fee, 
he may prove it and compel the defendant to show that the 
complainant’s damages were not equal to the license fee, for 


the old rule is unchanged. 


Nevertheless it would seem that a contrary notion has pre- 
vailed, and that it depends on the dicta of the Court in Sey- 
mour v. McUormick, which, according to the analysis above 
presented, establishes the principle that a defendant cannot 
be called upon to rebut a presumption of damages. This 
leads to a consideration of the case of Clark v. Wooster, 
119 U.S. 

The third point of the appellant was that the Court erred 
in finding that the measure of damages was an established 
license fee, and that such license fee was proved. The 
argument of counsel virtually conceded that damages had 
been sustained, and was aimed to show nothing beyond the 
insufficiency of the evidence in support of the complainant’s 
position that the evidence was sufficient. No objection to 
the competency of the evidence or to its applicability to the 
case was made, and none was considered by the Court. It 
was admitted that there were damages which might be meas- 
ured by a license fee of ten cents if only the establishment 
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of such a fee were proved. The only question considered 
was one of fact. 

Mr. Justice BraDLer, giving the opinion of the Court, 
says, “The third point, as to the measure of damages and 
the want of proof thereof, is untenable. It is a general rule 
in patent causes that established license fees are the best 
measure of damages that can be used. There may be dam- 
ages beyond this, such as the expense and trouble the plain- 
tiff has been put to by the defendant, but these are more 
properly the subjects of allowance by the Court under the 
authority given it to increase the damages. As to the sufii- 
ciency of the proof we see no occasion to disturb the con- 
clusion reached by the master on this point. We think 
that the defendants have no occasion to complain of the 
amount awarded.” | 

Inasmuch as it is well settled that the question of how 
much damages have been actually sustained is a question of 
fact, I do not understand the Court to mean that there is a 
general rule of law which governs this class of cases. 

It seems to me, therefore, that the dicta first mentioned 
have reference to those cases which led to the extension of 
the powers of the courts of equity, or to the experience of 
presiding judges in subsequent cases where it did not appear 
that the infringement was prosecuted with diligence and for 
the purpose which the owner of the patent may be presumed 
to have had in view when he exercises his right expressly 
granted. 

The reasons why the defendants in that case have no 
occasion to complain of the amount awarded are not given. 
But, referring to the record of the case, it will be seen that 
the evidence tended to show that the business of the defend- 
ants was the sale of sewing machines, which they received 
from the Gold Medal Sewing Machine Company, and that they 
made a profit by increasing the number of machines sold, or 
the price by furnishing a binder as a part of their equip- 
ment. 
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But the parties, for the purpose of saving the expense of 
further investigation, agreed that 15,000 guides had been 
purchased and disposed of; and in consideration thereof 
complainant waived all further examination in relation to 
profits, relying “ upon such proof of damages as he is able to 
show in place of profits.” 

Here, then was a case in which the defence in the Court 
below assumed that a reissue could be set aside without 
putting it in evidence, and the equally extraordinary propo- 
sion that when you come to the question of damages, the 
Court is sitting as if at law; that actual damages are to be 
presumed; that the complainant may measure them by evi- 
dence inter altos; and that, as the complainants sought their 
profits by the sale of licenses, the burden of proof was on 
the defendants to show that the damage sustained by the 
complainants was less than a license fee. 

Divesting the agreement from the errors of law with which 
it bristles, it amounts to nothing more than an agreement 
that a decree might be entered for a sum equal to the defend- 
ants profit on 15,000 binders, estimated to be at least ten 
cents on each binder. 

But on the principles stated in Root v. Railway, the 
agreement broadly construed was fatal to the complainants’ 
claim for damages under the section investing the Court 
with a certain power to decree damages in addition to profits, 
and which therefore is limited to cases where the usurped 
power of the infringer has been abused. For, as already 
seen, the Court held that though, under the British act, the 
complainant may elect whether he will have an account of 
profits or an inquiry as to damages, “it is manifest that the 
recovery of profits is not intended to be double, but that, 
when necessary, the damages are to supplement that loss of the 
complainant which the profits found to have been received are 
insufficient to * 

No language could more aptly describe the limitation of 
the power of the Court to cases where it appears that the 
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non-receipt of profits is attributable to the fault of the de- 
fendants in the management of the infringing business. 


And this view of the law is, as above suggested, recog- 
nized and applied in the next case which came before the 
Court, Tilghman v. Proctor. | 

In that case the report of the master was based on the 
opinion that damages are to be computed on the basis of a 
license fee, and that they are to be added to the profits, 
which were found to be $129,000. On exceptions the Court 
held that, having sought a profit by licenses, damages was all 
the complainant was entitled to, and entered a decree for 
damages only. Both parties appealed to this Court. The 
adjudication was that it was error to decree damages, and 
that the account of profits was incorrect. 

It seems to be very clear that the defendants were not 
charged with profits on the theory that profits were in the 
nature of damages or “unliquidated damages; or that com- 
plainants would have made the whole or a part of the de- 
fendants’ profits if their rights had not been infringed. 

It is equally clear, as it seems to me, that the reason why 
the defendants were not charged with damages is that the 
facts showed the defendants had prosecuted the infringing 
business with diligence and for the sole purpose of getting as 
much profit as they could. The profits reported by the 
master were more than doubled by the order of this Court, 
but not on the principle that the complainant was entitled to 
anything as compensation. On the contrary, is it not plain 
that the doctrine of compensation has no place in equity, 
except with reference to the question whether it was the 
defendant’s fault that he did not make more? 

. Assuming that the jurisdiction in respect to damages 
is to be determined by a consideration of the class of cases 
which gave rise to it, I submit that the dictum that if there 
was no advantage in the use of the invention, there can be 
no decree for profits, and the plaintiffs’ remedy is by an 
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action at law for damages,” correctly states the true meaning 
of the clause authorizing the Court to decree “in addition to 


the profits, the damages.” 


The next case is Rude v. Westcott, 130 U.S. 152, which 
was a bill for the infringement of two patents for improve- 
ments in seeding machines. 

It appeared from the report “ that the complainants waived 
all claim for profits and relied on the proofs produced as 
establishing a fixed license fee or royalty as the measure of 
damages.” It does not appear that the defendants denied 
and that they had made a profit on the machines made and 
sold by them. 

The master reported that, although several licensees had 
paid a license of one dollar for one-horse machines and of 
two dollars for two-horse machines, it was difficult to say 
whether a license fee was established or not; but as the 
defendant had made eight hundred one-horse and sixteen 
hundred two-horse machines, the damage, on the basis of the 
fee, was $2400. 

The Court, being of opinion that further evidence was 
necessary, recommitted the report with instructions to admit 
further evidence as to damages, and to report the same with 
his conclusions of law. 

The master then made a second report, in which he stated 
that the new evidence did not strengthen the proof that the 
complainants had an established royalty fee; but he found 
that the defendants in eleven years had put on the market 
about 2000 drills, one half of one-horse and the other of 
two-horse. He then considered the value of the claim of the 
patent to the defendants; that some manufacturers had paid 
a stipulated license, and afterwards said that it was worth 
little or nothing ; that values were estimated from nothing to 
six dollars per drill. He therefore reported that complain- 
ants were entitled to seventy-five cents on 1000 one-horse 
drills and $1.50 on 1000 two-horse drills, making in all $2250. 
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The Court decreed that the complainants recover $1800 as 
damages. On appeal the decree was reversed, with direc- 
tions to enter a decree for nominal damages. 

The owner of the patents had not manufactured the drill 
described. There was no proof that he had lost anything in 
consequence of the infringement; and unless he had lost 
something there was no damage to be measured. 

The case appears to have been tried without any objection 
to the proposition that proof of an established license fee is 
proof of damages; the only argument being as to the sufſi- 
ciency of the evidence that a license fee had been estab- 
lished. This Court, after citing some of the cases above 
considered, says, In order that a royalty fee may be ac- 
cepted as a measure of damages against an infringer who is 
a stranger to the license establishing it, it must be paid or 
secured before the infringement complained of; it must be 
paid by such a number of persons as to indicate a general 
acquiescence in its reasonableness by those who have occa- 
sion to use the invention. Tested by these conditions, the 
sums paid in the instances mentioned cannot be regarded as 
evidence of the value to the defendants of the invention 
patented.” 

But the Court was not called upon to decide, and did not 
decide, that it was competent for the Court below to decree 
damages when it is impossible to determine that the non- 
receipt of profits was attributable to the fault of the defend- 
ants. 

No authority is cited in support of the tests alluded to by 
the Court, and it is believed that none can be. Is the ques- 
tion whether D has been damaged when A has paid one 
dollar, B two dollars, and C three, any more speculative or 
conjectural than when it has been proved that all who have 
paid anything have paid three cents? 

All such decisions seem to indicate that the circuit courts 
restrict the rule which is supposed to have been established 
by Mr. Justice Grier. The truth is, I submit, there is no 
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such rule; and no cases which have come here based on the 
assumption that damages in equity may be assumed are of 
authority in support of Walker's view of the law, because 
the complainants are entitled to Legal damages only in a 
legal forum. In that forum is there any principle of law on 
which the plaintiff would be entitled to damages, in an action 
of tort, on account of the loss of a license fee even if the 
defendant had agreed to pay it? Is not his only remedy 
assumpsit in the state courts, unless jurisdiction can be 
obtained in the federal courts on an allegation of citizenship, 
as suggested in Root v. Railway? 

If it could be admitted that the owner of a patent is entitled 
to recover defendant’s profit in an action at law, there would 
be reason in the theory that he is entitled to show, in an action 
of tort, how he made his profits ; and in such a case a finding 
(like that of the master) that his licensing business was not 
damaged might be material. 

I think, therefore, that there is nothing in the dicta of Rude 
v. Westcott which ought to oppose the doctrines or the result 
of the doctrines stated in Root v. Railway and Tilghman v. 
Proctor. It is more important to observe that the Court 
also said, “There was no question in this case of damages 
arising from lost sales or injurious competition, for no ma- 
chines had been manufactured and put on the market by the 
patentee or his assignees.” In a such case there can be no 
damages if the infringer has not abused his power. 

If it be true that the statute was not intended to confuse 
the distinction between the legal and the equity jurisdiction, 
it seems to me, for reasons already sufficiently explained, 
that the conclusion should have been that the complainants 
had not proved damages, and an order entered that the final 
decree should be reversed. 

The case at bar is like Rude v. Westcott only in respect 
to the fact that there was no proof of damages in the sense 
in which the word damages is used in the statute. In the 
present case the evidence of a license fee was persistently 


58 


objected to, and there is no ground whatever for any sugges- 
tion that the complainants waived a claim for the profits of 


the defendants. 


In Cornel v. Morckwald, 131 U.S. 159, the master re- 
ported that the defendant had made a profit of $142.92 on the 
sale of twenty-six machines, and that he was not a wilful 
and deliberate infringer. The defendant also claimed dam- 
ages based on payment of $50 for the compromise of sev- 
eral suits. The master also reported that the plaintiff 
claimed that he had been forced to lower his prices to com- 
pete with the defendant, and that there was no evidence 
in support of this claim; that as to damages from the loss 
of the sales made by the defendant, it did not appear what 
profits the plaintiff made on his machines, or what it cost to 
make them (which is the case here), and therefore that such 
damages could not be computed as exceeding the nominal 
sum of six cents. The plaintiff appealed from so much of 
the decree as awarded to him no damages beyond the six 
cents. 

This case appears to have been tried on the assumption 
that it was for the master to find whether the evidence of 
the complainant’s transactions with others is sufficient to 
show that a fixed rate of license fee has been established. 
The Court held that a uniform sum paid in the settlement 
of ten law suits was incompetent to establish a price as for 
a fixed royalty, and decreed the profits and a nominal dam- 
age of six cents; and this decree was affirmed. 

The master and Court below in the case cited appear to 
have adopted the belief that, if it had been shown that the 
complainant had issued licenses to others than the defendants 
in infringment suits and that he was willing to license at the 
same price all who wished to use the invention, it would 
have justified a conclusion that damages might be ascer- 
tained by multiplying the established fee by the number of 
machines made. The theory of the appellant. was that he 
should receive in addition to $142 profits of the defendant, 
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the $1500 profits which he (the complainant) would have 

» | * made if the defendant had taken a license to make twenty- 

0 5 six machines. The form of the decree ordered by this Court 

appears to involve prirciples repugnant to those asserted in 
Noot v. Railway and Tilghman v. Proctor. 


* In view of what has been said, it submitted that there is 
nothing in the adjudications of this Court which supports 
| the decree of the Court below; and that, the defendants are 
| entitled to a dismissal of the bill and to full costs. 


GEORGE D. NOYES, 
Counsel for Appellants. 
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BRIEF ON BEHALF OF APPELLEES. 


Statement. 


This suit was brought to restrain infringement of 
Letters Patent granted to the complainants Evory and 
Heston for Improvements in Boots and Shoes, dated 
November 6th, 1866, No. 59,3735. 

The bill of complaint (Record, pp. 1-5) is in the usual 
form, and alleges the grant of the patent, title of the 
complaints, and infringement by defendants by reason 
of defendants “ having made and sold shoes or gaiters 
constructed in accordance with the description and 
drawings of Letters Patent granted to the defendant 
Frederick Packard, dated June 18th, 1878, No. 275,129, 
and also other shoes and gaiters.” 

The answer (pp. 5-6) admits the grant of the Evory 
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and Heston patent, denies the novelty of the invention 
by reason of the existence of British Letters Patent No. 
1954, of 1860, and No. 185, of 1856, and admits that 
the respondents have made and sold shoes or gaiters 
constructed according to the invention shown and de- 
scribed in Letters Patent of the United States granted 
to Fred. Packard, June 18, 1878, No. 275,129 (f. 8), 
but denies that the making and vending of such shoes 
constitutes an infringement. 

Replication was filed February 25th, 1881 (f. 10). 

Proofs were taken at some length, and the cause was 
heard before his Honor Judge LOWELL, and an opinion 
rendered sustaining the novelty of the invention and 
decreeing that the Packard shoes were an infringe- 
ment (R., p. 65-67). 

A decree for an injunction and for an account of 
profit and assessment of damages, was rendered Febru- 
ary 3, 1883 (R., pp. 7; f. 11-12). 

Henry L. Hallett, Esq., was appointed Master 
(f. 11). 

The case proceeded before the Master, and on July 
25th, 1884, a draft report was rendered by the Master, 
finding that the defendants had made and sold forty-eight 
thousand pairs infringing shoes; that complainants 
had an established royalty of three cents a pair for the 
patented shoes, and that this royalty was a fixed one, 
and was paid by the licensees ; and that the amount of 
damages to be assessed was, at that rate, $1,440 (R., pp. 
10-11). 

Exceptions were filed to the draft report by both 
parties (p 11-12). 

Defendants were permitted to amend their account 
and reduce the number of infringing shoes to forty-one 
thousand two hundred and ninety-seven (p. 14, f. 21). 

Both parties filed exceptions to the final report 
(p. 21). | 

As the complainants have not appealed, it is unneces- 
sary to consider their exceptions. 
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The exceptions of defendants were three in number, 
and were to the effect that the evidence as to a license 
fee was insufficient. 

Under a practice which obtains in the Massachusetts 
District, the Master did not file with his report all the 
evidence which had been taken before him, but only 
certain portions and certain particular questions and 
answers. 

On hearing of exceptions before the Court, the Court 
rendered an opinion (CoLT, J.) confirming the Master's 
Report (p. 67). 

A final decree was thereupon entered (p. 23) for the 
sum of $1,238.91, damages, and the cost of this suit. 

From this decree an appeal was taken (p. 67-70). 


The Adjudications upon the Patent. 


The Evory and Heston Patent has been the subject 
of considerable litigation, and in two cases opinions 
have been rendered sustaining its validity. 

The opinion in Evory vs. Candee,2 Fed. Rep., 542, 
was rendered by his Honor Judge Surpmay, in the Dis- 
trict of Connecticut, and was as follows: 

„SH HAN, D. J.: This is a bill in equity to restrain 
the alleged infringement of letters patent granted to 
% Evory and Heston on November 6, 1866, for an improve- 
“ment in shoes. The National Rubber Company is 
an exclusive licensee to use the patent in the manu- 
“ facture of rubber boots and shoes. The invention 
“ consisted in a double extension gore-flap upon each 
“ side of the shoe, the external fold of which flap is at- 
“ tached to and in front of the quarter, and the inter- 
“ nal fold of which is attached to the rear of the vamp. 
“ The gores are folded outside of the shoe proper, and 
forward over the instep, so that the ankle and foot 
“ are inclosed by the shoe proper. The claim is as 
“ follows: ‘A shoe, when constructed with an expan- 
“ gion gore-flap, C, D, the external fold, C, of which is 
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“attached to and in front of the quarter, B, and the 
internal fold, D, of which is attached to and in rear 
“of the vamp, A; the said several parts and pieces 
“ being respectively constructed, and the whole ar- 
ranged for use, substantially in the manner and for 
“ the purpose set forth.’ 

The material point of difference between this shoe 
and the one shown in the English patent of Steven 
“ Norris consists in the fact that the Norris’ gore folds 
“within the shoe, while the gores of the plaintiff's 
“ patent fold outside the shoe. If the gore of the 
English shoe is made of stiff leather, there is a stiff 
‘“‘ crease on each side of the shoe which hurts the foot. 
“If the gore is made of thin and pliable leather, the 
“ folds are apt to wrinkle and to become easily displaced 
“ when the shoe is worn. The plaintiff's shoe avoids 
“ both difficulties. 

The novelty of the patented device is not denied. 
The Norris’ and the defendant's shoes are described in 
“ the opinion in the case of Williams and The National 
Rubber Co. vs. L. Candee & Co., which has just been 
“ decided. In the defendant’s shoe the foot is incased 
„% by the vamp and that part of the quarter which is 
“ behind the hinge of the fold at the ankle, and the 
“‘ jointed flaps, or the earpieces, fold without the shoe 
„proper. 

“It is claimed by the defendants that there is no 
infringement because their shoe is the Norris shoe. 
“In the Norris shoe the sides of the quarter come for- 
% ward and are buckled or fastened over the instep, 
„covering the fold made in the gusset, while in the 
* Evory & Heston the quarter comes only to the front 
“line of the heel covering, and the fastening is made 
“ by uniting the two gussets folded outside of the shoe- 
In the defendant’s shoe that part of the quarter which 
“ serves as a support and protection for the foot is the 
“ Evory & Heston quarter. That part of the quarter 
„ which is forward of the hinge, or the fold in the 
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quarter, is folded with the vamp extension outside of 
“the shoe proper. There is no substantial difference 
in the manner in which the extensions are folded in 


„ “ the respective shoes. The confusion, if there be any, 


“ consists in the fact that the Evory & Heston quarter 
ig a narrow one, extending a little beyond the ankle 
“joint. and the gores are hinged at the ankle-seam. 
The defendant's quarter is a wide one, and the vamp 
extension and the front part of the quarter fold upon 
“each other and swing forward outside of the shoe 
proper at about the same point at which the Evory & 
% Heston gores are hinged. 

“In addition to the evidence derived from the 
“manner of construction of the respective shoes, the 
‘* defendants had taken a license in the year 1877, from 
% Evory & Heston, and had displayed in their trade 
“ circular for that year pictures of the shoes which they 
then manufactured, and which they are still manufac- 
“ turing, and which they then represented to be made 
under the Evory & Heston patent. That was an- 
% doubtedly their opinion at that time, and 1 do not 
“think that they were mistaken. Infringement. is 
„ clearly proven. 

„Let there be a decree in the usual form for an in- 
“ junction and an accounting.” 


The opinion in the present case was by his Honor 
Judge LOWELL, and is found at pages 65 to 67 of the 
transcript of record. 


That the opinions of Judge Surpman and Judge 
LOWELL were correct will, we think, be demonstrated 
by the following considerations. 


FIRST POINT. 
The Nature of the Invention. 


Ali shoes are coverings for the feet, and the merit of 
any particular shoe must lie either in the nicety of its 
fit, the perfection of the protection it affords, or ease of 
adjustment. 

All the qualities are dependent (aside from mere 
changes of material), upon the cut or shape of the dif- 
ferent parts. 

As soon, therefore, as we admit—as must be admitted 
—that shoes are patentable at all, then all patentable 
improvements must be improvements in the cut or ar- 
rangement of the different parts, as conducing to one or 
more of the ends above stated. That shoes and other 
articles of clothing are patentable is settled by long 
practice, and by numerous adjudicated cases relating to 
such articles. The defendants, themselves, as we shall 
see, have patented their shoe, and their patent is a sub- 
ordinate one to that of plaintiff's. 

The changes introduced by the plaintiff, apparently 
slight in themselves, are yet important as adapting the 
shoes to a proper fulfillment of their uses, and hence 
are properly deserving of protection. 

Emerson vs. Howe, 8 Fed. Rep., 327. 


All shoes consist of three main parts, which together 
constitute the complete covering for the foot. 

These three parts are: 1, the sole ; 2, the quarter ; 
3, The vamp. 

The functions of these three parts are well known. 
Their shape or cut and their arrangement with refer- 
ence to each other and the mode of attaching or fasten- 
ing them together, are the things which determine the 
excellence or want of excellence of any given shoe. 

The patented shoe of Evory & Heston is an improved 


7 


form of shoe designed to provide advantages of all of 
the kinds enumerated. 


The patentees state in their preamble that : 


„Our said invention consists in a novel mode of 
“ constructing shoes and gaiters, whereby the 
“ ordinary elastic goring at the sides, and the 
“ tedious lacing up at the front are both dispensed 
“ with, while at the same time the tops will expand 
“to receive the foot, and fit neatly and closely 
“ around the ankle when the shoe is on, being also 
“ water-tight to the extreme top of the shoe. 


The patentees in this case apparently live at La 
Porte, Indiana, and the desirability of a strong, service- 
eble, water-tight shoe, which also fitted well, had doubt- 
less made itself known to them. 


There were three objections they wished to over- 
come. 

(1) The “elastic goring was to be dispensed with. 
No shoe provided with it at the ankle is water-tight. 
Such goring is also, as is well known, of comparatively 
little durability. 

(2) “ Tedious lacing” was to be dispensed with. It 
made the shoe fit well, but it required time and labor 
to adjust it. The fastenings of the improved shoe must 
therefore be substantially at a single point, and one 
where force could be applied to make the shoe fit prop- 
erly the ankle. 

(3) The expansion of the shoe to admit the foot was 
to be in front; “ flaps or gores at the heel were to be 
dispensed with. 


The Heston & Evory shoe supplied all these wants. 
The patentees constructed a shoe with sole, vamp and 
quarter. 

These were to be made to fit the foot, and though 
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the best fitting shoe is necessarily somewhat loose be- 
low the ankle bone (Brevoort, p. 51), yet they were, 
as far as possible, to “ fit neatly and closely round the 
ankle.” 

So far as this can be done by forming the parts it is 
accomplished in the art of shoemaking by constructing 
a “last” in accordance with the measurements from the 
foot, or where shoes are made in quantities by adopting 
an ideal last and then fitting the parts of the shoe 
neatly and closely over the last. 

The parts which come in contact with the last, and 
hence with the foot form the true foot covering or shoe 
proper ( Brevoort, v. 61). 

The “shoe proper being formed, some means for 
connecting-the parts together were to be provided, which 
means should have the following requisites which char- 
acterize the Evory & Heston invention. 

(a) They should permit the expansion of the top in 
front to insert the foot. This would accomplish the 
function of the “ elastic goring,” but 

() They should be of material similar to that of the 
shoe itself, so as to exclude water better than the dis- 
placed elastic goring.” 

(e) They should be so located, with reference to the 
parts of the “ shoe proper,” as to not interfere with the 
fitting neatly and closely around the ankle.” 

(d) The fastening should be substantially at a single 
point, and thus avoid “ tedious lacing.” 

The means of connecting the vamp and quarter to- 
gether so as to accomplish all these objects was by 
adding to the “shoe proper” an addition or extension 
of the parts which came in contact with the “last,” 
forming a double extension gore upon each side of the 
shoe, which readily expands to admit the foot, and 
which may then be folded forward over the instep, and 
be secured by a buckle or knot or suitable lacing, as 
desired.” 

This “expansion gore” or “expansion gore flap,” 
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as it is also called, consists of triangular extensions of 
or additions to the vamp and quarter, and outside of 
both, the fastening being at the points of these trian- 


_ ular Bape. 


By these means all the desired objects were secured. 

(a) The shoe expands at the top and in front by the 
enlargement made by the flaps. 

(6) The flaps can be of the same material as the 
shoe, and equally water tight, because their expansion 
depends not on the elasticity of the material, but upon 
the unfolding of the flaps. 

(c) The flaps do not interfere with the shoe, being con- 
structed to fit neatly and closely, for they are applied 
outside of the vamp and quarters, after they (the vamp 
and quarter) have been fitted to the last. And 

(d) Tedious lacing is dispensed with, and the close 
fitting of the shoe assured, by the parts being drawn 
together and fastened at the point of the flaps. 


It would seem, of course, that the flaps might be 
folded either forward over the instep or backward over 
the heel without material variation (Brevoort, p. 30, 
O. 26). ä 

The claim of the patent sums up these features of 
construction. 

“ What we claim and desire to secure as our in ven- 
tion, and desire to secure by our letters patent, is: 

“A shoe, when constructed with an expansion gore 
“ flap C, D, the external fold C, of which is attached 
‘‘ to and in front of the quarter B, and the internal 
“fold D, of which is attached to and in the rear of the 
“vamp A. The said several parts being respectively 
constructed, and the whole arranged for use, sub- 
„ stantially in the manner and for the purpose set 
forth.“ 

This is a claim for a shoe having on each side an ex- 
pansion gore flap of substantially the shape indicated, 
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practically, closing the opening, and thus water-proof, 
and arranged outside of the shoe, so that the parts of the 
shoe proper may fit neatly and closely, the fastening 
being substantially at a single point, which also con- 
tributes to such fitting. 

It is true that the claim does not, in words, say that 
the gore flaps are to be outside the shoe, but that 
is the only position and arrangement shown; it is the 
only one which would not interfere with the fitting, 
and it is the only one which answers to the “ manner 
and for the purposes set forth.” 

Treadwell vs. Parrott, 5th Blatch., 369, 373. 


Mr. Brevoort, the complainant’s expert, concisely but 
clearly points out the distinguishing features of the 
Evory & Heston shoe, as above set forth (Brevoort, 
pp. 24 & 50). 


That this invention is useful is attested by the pat- 
ent; by the adoption of the invention by others ( Evory 
vs. Candee d Co., 2 Fed. Rep., 542), by proof of use 
by a number of licensees, and, if the infringement is 
made out, by its appropriation by the defendants 
themselves. 


SECOND POINT. 
The Infringement by the Defendants. 


It is plain that the defendants infringe the claim of 
the Evory & Heston patent. 

Their answer, admitting the charge of the bill, avows 
that they have made and sold shoes constructed in 
accordance with the patent of Frederic Packard, dated 
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June 18, 1878, and the specimen of their shoes intro- 
duced in evidence (Exhibit Packard Shoe, p. 30) and 
proved to have been made by them (Crocker, p. 32) is 
clearly made under that patent. 
„ Mr. Brevoort, on behalf of the complainant, proves 
* conclusively that the shoe above described in the Pack- 
a. ard patent, and the Exhibit Packard Shoe, embody the 
invention of Evory & Heston (Brevoort, p. 24, Q. 3, 
and p. 50, Q. 7). 
An inspection of the defendant’s patent and their 
shoe, Exhibit Packard Shoe,” made under it, confirms 
Mr. Brevoort’s statements. 
(a) The Packard shoe consists of a shoe proper made 
of three pieces, sole, vamp and quarter. 
(6) It dispenses with elastic goring.” 
(c) It is provided at each side with expansible flaps 
| formed of a triangular addition to the rear of the vamp, 
and a triangular extension of the quarter. 

(d) The shoe expands at the top and in front by the 
enlargement made by these flaps. 

(e) The flaps are of leather, and, as far as they ex- 
tend, are as watertight as the shoe. 

The defendant's patent expressly says: “It (the 
„ing, or flap) will prevent sand or dirt from working 
its way into the shoe, and effectually excludes snow 
„ and water.” 

Y) The flaps are arranged to fold outside the shoe 
proper, and do not interfere with the fit at the ankle. 

The defendant's patent says: 

The wings or flaps are folded externally over the 
tongue piece from the lower portion of the slots on 
| ‘“‘ each side, thus bringing the laps outside, and leaving 
a “ no projecting portions inside to hurt the foot.” 

(g) Tedious lacing is dispensed with and the fasten- 
ing is substantially at a single point. This is obvious. 
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(1) Their expert, Spencer, denies that the Packard 
shoe has “gore flaps,” and calls the “wings or flaps” 
of their patent a stay piece (p. 35). 

Names, however, are quite immaterial. 

(2) He says that their shoe “has no gore running to 
e the tops of the front and back part of the shoe so as 
to keep out dirt and water (p. 35). 


It is, indeed, true, that the defendants’ flap, owing to 
the “slot” in it, does not extend in a waterproof con- 
dition as high as the plaintiff's. But this is a mere 
question of degree. It is evident on inspection that 
the “ gore,” “flap” or “wing” will exclude dirt and 
water from the shoe as far up as it does extend, and 
will so exclude more than would be excluded if the 
gore was absent. 

The defendants’ patent indeed claims the exclusion 
of dirt and water as one of the features of his shoe. 
It says: 

“Tt will prevent sand and dirt from working its way 
into the shoe, and effectually excludes snow and 
“ water.” 

On cross-examination even the defendants’ expert 
has to admit that the fact that a gore or flap is lower 
than the parts of the shoe proper does not take the 
shoe out of the complainant's patent (Spencer, p. 44, 
Qs. 30-31). 

Mr. Brevoort's evidence on this point of difference 
between the Packard and Evory & Heston shoes clearly 
shows that the lowering of or the presence of a slot in 
the gore does not enable the defendants to . escape the 
charge of infringement (Brevoort, p. 25 and p. 52, 
Q. 11). 

(3) Again it is claimed that the defendants’ shoe 
does not infringe, because it has no device “serving 
to enlarge the opening for the insertion of the foot,” 
but on the contrary has a “stay piece” “serving to 
limit the opening.” 


i 
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This objection is founded upon a misconception or 
misstatement of the function of the ‘ extension gores ” 
of the Evory & Heston shoe. 

The Evory & Heston’s gores do not “serve to en- 


Large tlie opening of the shoe, except in the sense that 


they permit the shoe to be opened further at the top 
than would be the case, if there were no cuts at all in 
the sides of the shoe, or if the vamp and quarter were 
sewed rigidly together to their tops. In fact the 
Evory & Heston gores restrict the opening, just as 
elastic gores would, so that the shoe will not open as 
far as it would if there was an opening between the 
vamp and quarter with nothing to occupy the space. 

The defendants’ gore, or flap, or wing acts in pre- 
cisely the same way. It permits the shoe to open at 
the top for the insertion of the foot just to the extent 
of the material of the flap, and as the vamp or tongue 
is the flexible portion of the shoe proper. It is clear 
on inspection that the Packard shoe opens forward, 
precisely as Evory & Heston’s does, as distinguished 
from opening at the heel (Brevoort, p. 53, Q. 13. 

The defendants’ patent expressly admits this mode 
of opening of the shoe, saying of the Packard shoe : 

“ Its chief point of superiority is, however, the facil- 
“ ity with which the shoe having this construction may 
“ be put upon the foot, as it opens much wider in front 
“ than the ordinary pattern, which is always difficult to 
put on.” 

(4) But, again, it may be urged that the defendants’ 
shoe differs from that of Evory & Heston, because in 
the Evory & Heston shoe the part of the “flap” 
which is attached to the quarter is a separate piece of 
material, sewed to the front line of the quarter; 
whereas, in the Packard shoe the corresponding part 
of the flap is an integral part of, or extension of the 
quarter from the same piece of material. 

But this difference is plainly immaterial. 
Mr. Brevoort points out that this variation does “ not 
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alter the substantial construction of the shoe” (p. 25 
and p. 53, Q. 12). A variation from Evory & Heston’s 
shoe of precisely the same character was made in de- 
fendant's shoe, in the case of Evory vs. Candee (Bre- 
voort, p. 53, Q. 12; 2 Fed. Rep., pp. 543 and 684), but 
was then ruled by the Court, not to escape the complain 
ant's patent. 

On cross- examination the defendant's expert, Spen- 
cer, in substance admits that this feature of difference 
does not materially affect the character uf the shoe (p. 
45, x-Q. 42). 


All points of difference between the Evory & Heston 
and Packard shoes fail, therefore, to avail the defendants, 
and their shoe clearly infringes. 


Complainant's patent is valid, notwith- 
standing the prior references. 


The sole patents relied on by the defendants are the 
English Patents of Norris, No. 185, of 1856 (Supple- 
mental Record, pp. 7-12), and of Norris and Rogers, 
No. 194 of 1860 (Sup. R., pp. 1-6; the United States 
Patent of Babbitt of 1865 (R., pp. 58-60), and Brown 
and Nooden, August 1, 1865 (R., pp. 62-63). 

The patent of Babbitt and the patent of Brown and 
Wooden were not cited or relied upon in defendant’s 
answer, and when offered in evidence were duly ob- 
jected to for that reason (R., p. 38, fol. 54). 

They show openings and flaps at the heels, and are 
expressly disclaimed in the Evory & Heston patent. 

They need no extended consideration. 

More stress was laid upon the two English patents 
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of Norris, and Norris and Rogers, but it was not con- 
tended, even as to them, that they showed the construc- 
tion of Evory and Heston, except on a very broad 


-eonstruction.. Defendants’ expert himself admitted 


(p. 39) : 

“ IT have, however, considered that the Evory and 
Heston invention was limited to the thing specifically 
“ described in the patent in suit, for which a limited 
% claim was granted, and that if limited, as its terms 
“ would imply, it would not embrace the exact construc- 
‘* tion of shoes shown in the two British patents, and 
in the shoe-upper now shown me.” 

Mr. Brevoort (p. 49, Q. 5), is asked : 

“Do you agree with the expert for the defendants, 
„Mr. Spencer, when he says that, in his opinion, the 
% Evory and Heston invention would not embrace the 
“ construction of shoes shown in the said two British 
patents of Norris? 

“A. I do.” 

Mr. Brevoort then proceeds to point out the essen- 
tial differences between the Norris shoe and that of 
Evory and Heston, as follows (R., p., 50 fols. 70-71): | 

In the Norris shoe there is inserted in the opening, 
between the quarter and vamp, a gusset ” which, when 
attached, lies wholly within the shoes, and is folded in 
a crease at the ankle. This presents serious disadvan- 


(1) If the gusset is made of thick leather, like the 
body of the shoe, it will make an uncomfortable fold on 
the inside of the shoes, and particularly just at the 
ankle, which is particularly subject to abrasion. 

(2) If the gusset is of thin material it will become 
tucked up and wrinkled on the inside of the shoe, will 
not lie flat and will be equally objectionable. Neither 
of these difficulties are found in the plaintiff's shoe. 
The edges of the vamp and quarter, which are naturally 
of a stiff material of the shoe, abut, more or less, closely 
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and protect the foot from wearing, by contact with 
either. 

(3) In the English shoe, inasmuch as the gusset is to 
lie on the inside, the quarter and vamp cannot be ac- 
curately fitted to the “last,” for if the fit is accurate, 
there will be no room for the inside gusset. 

If the fit to the last is not accurate the shoe will 
not fit the foot well. 

The English shoe cannot therefore be made to fit - 
“neatly and closely around the ankle,” as expressly 
prescribed in the Evory and Heston patent. 

(4) The extension pieces from the shoe proper, or 
gore flaps, are naturally of thinner material than the 
body of.the shoe proper. 

Hence they are less liable to keep their shape. If 
they are arranged in the inside of the shoe, after the 
„manner shown in the English patent, they are diffi- 
cult to keep smooth and flat. If “arranged” on the 
outside after the “ manner” shown in the Evory and 
Heston patent, they are directly controlled and fastened 
and held in a neat position by the tie or buckle at their 
points. 

The comparatively stiff parts of the shoe proper can 
properly hold themselves. 

Both Judge SHipman and Judge LowELL approved of 
the correctness of these views. 


Judge SHIPMAN said as follows: . 

“The material point of difference between this shoe 
‘** (Evory & Heston’s) and the one shown in the En- 
e glish patent of Stephen Norris, consists in the fact 
that the Norris gore folds within the shoe, while 
“the gores of the complainant’s patent folds out- 
“side the shoe. If the gore of the English shoe is 
made of stiff leather there is a stiff crease on each side 
“ of the shoe, which hurts the foot. If the gore is made 
“ of thin or pliable leather, the folds are apt to wrinkle 
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% and become easily displaced when the shoe is worn. 
“The plaintiff's shoe avoids both difficulties.” 
And Judge LowELt said as follows (R., 65-66) : 
„ “The plaintitis are the owners of Patent No. 59,375, 
issued to two of them in 1866. The specification de- 
e scribes the invention as consisting of ‘a novel mode of 
“ * constructing shoes and gaiters, whereby the ordinary 
elastic goring at the sides, and the tedious lacing up 
“ein front are both dispensed with, while at the same 
e «time the tops will expand to receive the foot and fit 
* ‘neatly and closely around the ankle when the shoe 
“ig on, being also water-tight to the extreme top of 
“ ¢ the shoe. 
The mode of obtaining these advantages is by in- 
“ serting at the rear of the front or vamp of the shoe a 
“ triangular flap or gore, and a similar gore at the front 
“ of the back part of the quarter. These flaps or gores 
“ are sewed together at their edges, and when the shoe 
“ is to be put on they open and admit the foot, and 
then are closed again and folded outside the shoe, 
“ and tied or buckled forward over the ‘instep.’ The 
“ natentees say: We do not claim broadly for an ex- 
tension — gore flap inserted in the ankle of gaiter 
„ ¢ shoes, for this is fully covered by the broad claim of 
4 Samuel Babbett's patent, issued March 7, 1865, 
% * * and set out the advantages of their mode 
“ of construction. Babbeft’s patent was for a flap in- 
“ gerted in the heel and carried round the foot and 
„fastened at the heel again. Another patent issued to 
“ Brown and Wooten was for flaps inserted in the heel 
and brought round on each side of the foot. The 
English patent of Norris of 1856, shows a gore flap 
“like the plaintiff's, except that it folds inside the 
“ shoe ; but such a flap would be uncomfortable, and 
the shoe containing it would not be likely to obtain a 
% market.” 
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FOURTH POINT. 
There was no error in the Master's Report. 


The Master’s Report was a very conservative one. 

He declined to allow complainants any profits what- 
ever, and limited the finding to the award of damages 
based upon an established license fee. 

The material part of his report is: 

“There is evidence showing that the complainants 
„had an established royalty for shoes made under their 
“patent of three cents a pair, and that they issued 
“ licenses and sold stamps to persons who desired to 
use their patent. This royalty was a fixed one, and 
% was paid by their licensees.” 

This was purely a question of fact, and the correct- 
ness or incorrectness of his ruling cannot be reviewed, 
unless the complete evidence which was before him is 
sent up, and even if it were, the finding of the Master 
would not be disturbed if there was any evidence upon 
which to base it. 

The entire evidence was not filed nor is it sent up, 
but certain questions and answers only. 

These questions and answers (R., pp. 16-17 and p. 
21) fully support the findings of the Master. 

There was much further evidence on the same point, 
which was not returned by the Master, as the defend- 
ants’ request for the return of evidence only called 
upon him to send up certain particular questions and 
answers (R., p. 13, fol. 20). 

So far as appears, the license or royalty stamps on 
leather goods was uniformly at the rate of three cents 
per pair. 

It makes no difference that certain rubber goods were 
licensed for a gross sum (p. 17-18). 

The defendants’ goods were leather goods, and, hence, 
the three cent royalty is applicable to them. 
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The grant of royalties in a number of instances, in 
which the license fees were paid, is sufficient to justify 
recovery against an infringing defendant. 


Burdell vs. Denig, 92 U. S., 716-720. 
Sanders vs. Logan, 2 Fish., ‘167-170. 
Livingston vs. Jones, 2 F ill., 207-210. 
Judson vs. Bradford, 16 O. G. „ 171-174. 


In Wooster vs. Clark, 119 J. S., p. 322-326, this 
Court said : 

As to the sufficiency of the proof, we see no oc- 
“casion to disturb the conclusion reached by the 
Master on this point. The complainant proved 
‘‘ several instances of licenses given by him to large 
„ sewing machine companies, the fees of which were 
regularly paid, and corresponded with the rate allowed 
“ by the Master. We think that the defendants have 
“ no occasion to complain of the amount award 

The Court below (Corr, J.) was entirely correct in 
overruling the defendant’s exception and confirming 
the report. 

It said (R. p., 67) : 

“We think the finding of the Master, that the de- 
„ fendant should pay a certain royalty, based upon an 
„ established license fee, correct. The damage consists 
“in not receiving the royalty which such a license 
% would have brought. In this case the complainants 
“ have mainly sought their profit in the form of royal- 
“ty. Under these circumstances, we deem the fact 
“ that one of the complainants, who made shoes for 
“ order for his retail trade, was not damaged in his 
“ business by the sale of defendants’ shoes, immaterial 
“ of the question of the proper rule of damages. We 
have read with interest the learned brief of defend- 
‘“‘ ants’ counsel, to the effect that only nominal damages 
“should be found because no damages have been 
proved, but we think the fact that license fees were 
‘“‘ received from others and not from defendants is proof 
“ of damage.” 

“ Defendants’ exceptions overrul 
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The defendants laid great stress upon the fact that 
they themselves had never been offered a license, and 
hence could not, they contended, be held for the price 
of license as damages. 

The fact that a defendant has not himself been offered 
a license, though others have, and have accepted it, 
has never to our knowledge been regarded as a material 
consideration. 

A license fee is taken by the courts as the fairest 
means of measuring the value of the patentee’s inven- 
tion. 

What others have been willing to pay for it in open 
market has been held to be adequate evidence or proof 
of value of the thing which has been appropriated by 
defendant. 


The proofs in this case were entirely adequate, bring- 
ing the case under established rules. 


FIFTH POINT. 


It is respectfully submitted that the 
decree below should be affirmed with costs. 


Respectfully submitted, 
Freperic H. Betts. 


November 21st, 1889. 
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THE PHG@NIX CASTER CO. vs. AUGUSTUS SPIEGEL ET AL. 


1 Pleas of the circuit court of the United States for the dis- 
trict of Indiana, begun and holden at the United States 
court-house, in the city of Indianapolis, in said district, on the 
first Tuesday of November, in the year of our Lord one thousand 
eight hundred and eighty-five, before the Honorable William A. 
Woods, judge of the district court of the United States for the 
disttict of Indiana and ez officio judge of said circuit court. 


Tae Prix CasteR COMPANY ' 
v8. 
Aucustus Sriecet, Henry Frank, and No. 7747. Chancery. 
FREDERICK THOMS. 


Be it remembered that heretofore, to wit, at the November term 
of said court, on the 14th day of February, 1884, before the Honor- 
able William A. Woods, judge as aforesaid of said court, the follow- 
ing proceedings were had in the above entitled cause, to wit: 

Comes now the complainant, by C. P. — its solicitor, 
and files its bill of complaint herein in the words following, to wit: 


Bill of Complaint. 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 


The Phoonix Caster Company, a corporation of Indiana, a citizen 
of Marion county and State of Indiana, brings this bill of com- 
plaint against Augustus Spiegel, Henry Frank, and Frederick 


Thoms, partners trading under the firm name of Spiegel, Thoms & 


Company, citizens of the State of Indiana, residing in the county 


of Marion, in the State of Indiana; and your orator respectfully 
represents unto your honors that Alexander C. Martin, of Butler 
county, Ohio, was the first inventor of a new and useful improve- 
ment in casters, which are [is] fully and particularly described in the 
letters patent hereinafter mentioned and which had not been known 
or used before his said invention. 
And your orator further represents unto your honors that the said 
Martin, being so as aforesaid the first inventor and discoverer of 
the said improvement and invention, and being also a citizen 
2 of the United States, did, upon due application therefor, 
obtain letters patent of the United States, dated the Ist day 
of May, A. D. 1877, numbered 190, 152, for the said invention and 
improvement, in due form of law, under the seal of the Patent Office 
of the United States, signed by the Secretary of the Interior and 
countersigned by the Commissioner of Patents of the United States, 
whereby was granted and secured unto the said Alexander C. Martin, 
his heirs, administrators, and assigns, or intended so to be, for the 
term of seventeen years from and after the date of said letters pat- 
ent, the full and exclusive right and liberty of making, constructing, 
using, and vending to others to be used the said invention and 
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improvement; which said letters patent are now remaining on 
record in the Patent Office of the United States,and by virtue 
whereof the said Alexander C. Martin became and was the sole 
owner of all the rights and privileges granted and secured, or in- 
tended to be granted or secured, in — the said letters patent, a 
certified copy of which is now here ready to be produced in court 
when required. 

And your orator further represents unto your honors that the said 
Alexander C. Martin afterwards, to wit, on or about the 29th day 
of December, A. D. 1877, by an assignment in writing duly exe- 
cuted and delivered by the said Alexander C. Martin, and bearing 
date the last-mentioned date, sold, assigned, and transferred unto 


William H. Tucker, Henry Sohn, Robert S. Dorsey, and George A. - 


Rentschler all his right, title, and interest in and to the said patent 
and improvements; which said assignment was duly recorded in the 
Patent Office of the United States, as by said assigninent or a duly 
authenticated copy thereof, and the certificate of such recording 
affixed thereto, ready in court to be produced, will more fully and 
at large appear. 

That afterwards, to wit, on the 3d day of December, 1883, the said 
Robert S. Dorsey died testate, leaving Kate L. Dorsey his sole lega- 
tee and James T. Layman as his executor, and the said Layman 
afterwards gave bonds and was duly qualified as such executor, and 
entered upon the duties of his trust. . 

That afterwards, on the 14th day of December, 1883, the said 
William H. Tucker, Kate L. Dorsey, James T. Layman, executor ; 
Henry Sohn, and George A. Rentschler, by an instrument in writ- 
ing assigned, transferred, and conveyed unto your orator, who is 
a corporation duly organized under the laws of Indiana, all their 
right, title, and interest in and to said letters patent No. 190,152 
and the invention therein described, together with all rights and 
claims for damages against infringing parties of every sort what- 
ever, which assignment or a copy thereof, duly certified, is now here 
ready to be produced in court whenever required. 

And your orator further shows unto your honors that by virtue 
of the premises she became and now is the owner of the said let- 
ters patent and of the invention and improvements described therein, 
and that since she became interested therein as aforesaid she has 
invested and expended large sums of money and has been at great 
trouble and expense in and about said invention for the purpose 
of carrying on the business of manufacturing and selling furni- 
ture casters containing it and making the same profitable to her- 
self and useful to the public, and that said invention has been and 
is of great benefit and advantage, and that casters were made accord- 
ing to said invention and sold by your orator to the great advan- 
tage of the public, and that the public have generally acknowledged 
and acquiesced in the validity of said letters patent and in the 
aforesaid rights of your orator; and your orator believes that she 
will realize and receive large gains and profits therefrom if infringe- 
ments by the defendants and their confederates shall be prevented. 
And your orator further shows unto your honors that on the — 
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day of ——, 1882, the said William H. Tucker, Robert S. Dorsey, 
Henry Sohn, and George A. Rentschler, who were then the assignees 
and owners of said Martin’s patent and the invention therein de- 
described, filed their bill of complaint in this court, in equity, 
against Nelson Kingman, defendant, charging, among other things, 
that said Kingman had infringed upon the exclusive rights of the 
. complainants as assignees of said Martin's patent by the sale 

3 Vof furniture casters known as the Schenck caster, and pray- 
ing for an accounting and an injunction ; that said Kingman, 

being duly served with process, interposed no defense, and a decree 
pro confesso was rendered against him in said cause on the 5th day 
of February, 1883; that thereupon the complainants notified the 
said Schenck by mail of the pendency of said suit, and invited him 
to come in and defend the same, but said Schenck wholly failed and 
neglected so to do; that thereafter, on the 4th day of May, 1883, said 
cause was brought on for hearing before the Hon. Thomas Drum- 
mond, presiding judge of this court, evidence adduced, including 
Martin’s patent, Schenck’s patent, full-sized specimens of the Martin 
and Schenck casters, and the court thereupon rendered a decree of 
rpetual injunction in the cause against said Kingman, and ordered 
um to pay the costs, a copy of which decree is hereto annexed and 
marked Exhibit“ A;“ and this decree is still in full force, and valid. 
And your orator further shows unto your honors that the casters 
indicated and described in said decree as the Schenck caster, and as 
manufactured under letters patent No. 250,290, issued to Martin B. 
Schenck, of Fulton, N. Y., on the 29th day of November, 1881, are 
similar to and identical with the casters used and sold by defend- 
ants, and known as the Yale caster, and as being manufactured by 
the Yale Caster Company, as hereinafter averred and set forth; that 
the defendants, Augustus Spiegel, Henry Frank, and Frederick 
Thoms, well knowing the premises, also the rights secured to your 
orator as aforesaid, but contriving to injure your orator and to de- 
prive her of the benefits and advantages which might and other- 
wise would accrue unto her from said invention after the issue of 
the said letters patent as aforesaid, and after your orator became the 
owner thereof as aforesaid, and before the commencement of this 
suit, as your orator is informed and believes, used and sold certain 
furniture casters, known as the Schenck or Yale caster, made by the 
Yale Caster Company, being made in imitation of complainant's 
casters, in the said county of Marion, in the State of Indiana, and in 
the district of Indiana, and in divers other parts of the said district. 
And your orator further represents unto your honors that such 
use and sale of such casters by defendants has been and is without 
the license or consent and against the will of your orator and in 
violation of her rights and in infringement of the aforesaid letters 
patent, and that said unlawful acts and infringement have been 
committed by the defendants with full — of the rights of 
your orator and in defiance thereof, and that all the aforesaid unlaw- 
ful acts and doings of the defendants are in defiance of the rights 
acquired by and secured to your orator as aforesaid, and to her great 
and irreparable loss and injury, and by which she has been and still 
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is being deprived of great gains and profits which she might and 
otherwise would have obtained, but which have been received and 
enjoyed by the defendants by and through their aforesaid unlawful 
acts and — 

And your orator further represents unto your honors that she is 
informed and believes that the defendants have been attaching said 
Yale casters to furniture made by them and selling the same to 
their customers, and have a large quantity therefore on hand which 


they are offering for sale, and that they have made large gains, 


profits, and advantages from said use and sale, but to what extent 
and how much exactly your orator does not know, and prays a 
discovery thereof. | 

And your orator further represents unto your honors that the use 
of the said invention by the defendants, and their preparation for 
and avowed determination to continue the same, and their other 
aforesaid unlawful acts in disregard and defiance of the rights of 
your orator, have the effect to induce and encourage others to ven- 
ture to infringe said letters patent in disregard of your orator’s 

rights. ‘ 
31 And your orator further represents unto your honors 

that she has caused notice to be given to the said defendants 
of said infringements and of the rights of your orator in the prem- 
ises, and requested them to desist and refrain from said infringe- 
ments, but they have continued the use and sale of such infringing 
casters since said notice, and still continue the same in infringement 
of said letters patent. 

And forasmuch as your orator can have no relief except in this 
honorable court, to the end, therefore, that the defendants may, if they 
can, show why your orator should not have the relief herein prayed 
for,and may, upon their corporal oaths and according to their best and 
utmost knowledge, remembrance, information, and belief, full, true, 
direct, and — answers made to the premises and all the several 
matters and things hereinbefore stated and charged as fully and 
particularly as if separately interrogated thereto, and that the said 
defendants may be compelled to account for and pay to your orator 
the profits by them acquired and the damages suffered by your 
orator from their aforesaid unlawful acts, and to render an account 
of the number of such casters purchased, used, or sold by them and 
what they cost defendants. 

And your orator prays that the defendants may be compelled to 
account as aforesaid, and that they and their servants, agents, attor- 
neys, and workmen and each and every of them may be restrained 
and enjoined by the order and injunction of this honorable court 
from directly or indirectly making, using, vending, delivering, 
working, or putting into practice, operation, or use, or in any way 
counterfeiting or imitating the said invention or any part thereof, 
or any furniture casters made in accordance therewith or like or 
similar to those which they have heretofore used or sold, the Yale 
or Schenck caster; and also that your honors, upon the entering of 
a decree for infringement as above prayed for, may proceed to as- 
sess, or cause to be assessed under your direction, in addition to the 
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profits to be accounted for by the defendants‘as ‘aforesaid, the dam- 
ages your orator has sustained by reason of such infringement, and 
that your honors may increase the actual damages so assessed to a 
sum equal to three times the amount of such assessment under the 
circumstances of the willful and unjust infringement by defendants, 
as above set forth; and she prays that the defendants may be de- 
creed to, pay the costs of this suit, and that your orator may have 
such other and further relief as to this honorable court shall seem 
meet and shall be agreeable to equity. 

May it please your honors to grant unto your orator the writ of 
injunction, provisional as well as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjuining, and re- 
straining the defendants, their servants, agents, attorneys, and 
workmen, and each and every of them, as is hereinbefore in that 
behalf prayed. 

May it please your honors to grant unto your orator the writ of 
subpoena issuing out of and under the seal of this honorable court, 
directed to the defendants, commanding them, by a certain day and 
under a certain penalty, to be and appear in this honorable court, 
then and there to answer thd premises and to stand and abide such 
order and decree as may be made against —. 


THE PHGENIX CASTER COMPANY, Complainant. 
C. P. JACOBS, Counsel. 


Verification. 


Unitep SrarESs OF AMERICA, : 
District of Indiana, pe 


William H. Tucker, being duly sworn, on his oath says he is 
the and agent in this behalf of the Phenix Caster Company named 
in the foregoing bill of complaint; that the same has been read in 

his hearing, and he knows well the contents thereof; that 
4 the matters and things therein stated as of his own knowledge 
are true in substance and in fact; that as to the matters 
therein stated as upon information and belief they are true, as he 


verily believes. 
WILLIAM H. TUCKER. 


— and sworn to before me this 14th day of February, 


NOBLE C. BUTLER, 
Clerk U. S. C. C. 


THE PHQENIX CASTER CO. vs. AUGUSTUS SPIEGEL ET AL. 


(Exuipit A.“) 


In the Circuit Court of the United States, District of Indiana. May 
Term, 1883. 


Frivay, May 4th, A. D. 1883. 


Before Honorable Thomas Drummond, judge. 


Wisuam H. Tucker, Rosert S. Dorsey, 
Henry Sonn, and — A. RENTSCHLER 7629. Chancery. 
NELSON KINGMAN. 


Now come the complainants, by C. P. Jacobs, Esq., their solicitor, 
and move the court to set this cause down for final hearing and de- 
cree upon the default of the defendant and decree pro con ſesso, 
heretofore entered on the 5th day of February, 1883, which motion 
is now granted. 

And thereupon the complainants produce before the court oral 
and documentary evidénce and the exhibit of mechanical devices, 
from which the court finds as follows: 

1. That Alexander Martin, of Hamilton, Butler county, Ohio, 
was the first and original inventor of an improvement in furniture 
casters, and that letters patent of the United States were issued to 
him therefor on the Ist day of May, 1877, numbered 190,152, and 
that said letters patent are good and valid. 

2. That on the 29th day of December, 1877, the complainants 
became and now are the owners of said letters patent for the entire 
territory of the United States by assignment from said Alexander 
Martin, as set forth in the bill of complaint. 

3. That the defendant, Nelson Kingman, has infringed upon the 
complainants’ rights under said letters patent and the assignment 
thereof to them by the sale of furniture casters manufactured under 
and in accordance with certain letters patent issued to Martin B. 
Schenck, of Fulton; New York, on the 29th day of November, 1881, 
and numbered 250,290. 

4. That on the 23d day of October, 1882, the complainants, by 
counsel, addressed a written notice to said Schenck notifying him 
that the casters as made by him were infringements upon the 
Martin patent, No. 190,152, and requested him to desist from the 
manufacture and sale thereof; that such notice was enclosed in a 
sealed envelope, addressed M. B. Schenck, Fulton, N. Y., the post- 
age prepaid by the affixing of the proper stamp, and deposited in 
the post office at Indianapolis, Indiana, the same day. 

5. That on the 14th day of February, 1883, and ‘after the enter- 
ing of the default of defendant Kingman in this case, the complain- 
ants, by counsel, wrote a letter to M. B. Schenck, Fulton, N. V., 
informing him that a default had been entered in this case and 
agreeing to grant him thirty days longer in which to file an answer 
and make a defense to this suit, and notifying said Schenck that 
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unless he should now proceed to make such defense they should 
regard it as a concession on the part of him, said Schenck, that the 
casters made by him were an infringement upon complainants’ pat- 
ent; that this letter was put in a sealed envelope, addressed to said 
M. B. Schenck, at Fulton, N. V., the postage prepaid, and deposited 
in the post office at Indianapolis, Indiana, the same day. 

6. That the complainants are entitled to a perpetual injunction 
aguinst the defendant Kingman, as prayed in the bill of com- 
plaint. 

7. That inasmuch as the sales by the defendant Kingman were 
few in number, that the defendants (they now waiving any ref- 
erence to a master to compute damages) are entitled to recover of 
defendant nominal damages, one dollar and all the costs of this 
action, taxed at —— dollars. 

It is therefore ordered, adjudged, and decreed by the court that 
the defendant, Nelson Kingman, be perpetually enjoined from mak- 
ing, selling, or using any furniture casters like or similar to those 


described in the said Schenck letters patent, No. 250,290, or like or 


similar to those he has heretofore sold, and that he pay to complain- 

ants the sum of one dollar damages and all the costs of this action, 

and that in default thereof execution issue therefor as at law, col- 

lectible without any relief from valuation or appraisement laws. 
All of which is finally ordered, adjudged, and decreed. 


5 In the Circuit Court of the United States, Dist. of Indiana. 


UniTep States or AMERICA, \ : 

District of Indiana, * 
I, Noble C. Butler, clerk of said court for said district, do hereby 

certify that the above and foregoing is a full, true, and complete 

copy of the order of said court made and entered of record in m 

office on the 4th day of May, A. D. 1883, in the cause entitled“ Wil- 

liam H. Tuckcr et al. vs. Nelson Kingman,” No. 7529. 

Lal. Witness my hand and the seal of said court, at Indian- 
J apolis, in said district, this 7th day of May, A. D. 1883. 

NOBLE C. BUTLER, Clerk. 


And afterwards, to wit, at the November term of said court, on 
the 24th day of April, 1884, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings 
were had in the above-entitled cause, to wit: 


Come now the defendants, by C. H. Burchenal, Esq., their solicitor, 
and file their answer herein in the words following, to wit: 


The Joint Answer of the said Defendanis, Augustus Spiegel, Henry 
Frank, and Frederick Thoms, to the said Bill of Complaint of the 
said Defendant, The Phaniz Caster Company. 


These defendants, now and at all times hereafter, saving and re- 
serving to themselves and each of them all benefit and advantage 
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of exception which can or may be had or taken to the many errors, 
uncertainties, and other imperfections in the said complainant's said 
bill of complaint contained, for answer thereunto or unto so much 
or such parts thereof as these defendants are advised is or are mate- 
rial or necessary for them or any of them to make answer unto, they, 
these defendants, answering, say— 

They admit that the said Alexander C. Martin obtained letters 
patent of the United States (No. 190, 152), dated May 1, 1877, for an 
alleged improvement in furniture casters, as stated in said bill of 
complaint, and that on the 29th day of December, 1877, the said 
Martin and the said William H. Tucker, Henry Sohn, Robert S. 
Dorsey, and George A. Rentschler made and entered into an agree- 
ment in writing, which was afterwards recorded in the Patent Office 
of the United States, wherein and whereby the said Martin, for cer- 
tain considerations and upon certain conditions therein specified, 
sold, assigned, and set over to the said Dorsey, Tucker, Sohn, and 
Rentschler all the right, title, and interest of him, the said Martin, 
to and in the said letters patent and the inventions therein described ; 
and the said Tucker, Dorsey, Sohn, and Rentschler therein and 
thereby covenanted and agreed to pay certain royalties and to do 
and perform divers other acts and things therein stipulated to be 
done and performed on their part; which said agreement constitutes 
and is the only assignment or conveyance of the said letters patent 
made by the said Martin of which these defendants have any knowl- 
edge, information, or belief; but these defendants say that in and 
by the said agreement it was and is further expressly provided that 
in case the said Tucker, Dorsey, Sohn, and Rentschler should fail to 
faithfully fulfill any and all of the said stipulations and provisions 
of the said agreement on their part to be performed, then and at the 
time of such failure the said assignment of the said letters patent 
should be and become null and void, and that the same should re- 
vert back to the said Martin, and be revested in him the same as if 
the said assignment had never been made; all of which will appear 
fully in and by the said instrument of assignment when the same 

shall be produced in court; and these defendants say they 
6 are informed and believe that after the execution of the said 

agreement, but before the commencement of this suit, the 
said Martin died, at the county of Butler and State of Ohio, and 
letters testamentary or letters of administration upon his estate were, 
by the proper probate court of said Butler county, Ohio, duly issued 
to Mrs. A. M. Martin, the widow of said decedent, who was then and 
there duly qualified and has ever since been and now is acting as 
such executrix or administratrix, and is the proper and legal repre- 
sentative of him, the said decedent. 

These defendants admit the death of the said Robert S. Dorsey 
and the qualification of his executors, as stated in said bill of com- 
—— but they have no knowledge or information, save by the said 

ill, as to the conveyance, assignment, or transfer by said executors, 
or by the said Tucker, Sohn, and Rentschler, of any interest in the 
said letters patent to the said complainant, or as to the organization 
or incorporation of said complainant, or as to the assignment to said 
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complainant of any rights or claims for damages against infringin 
parties, and therefore they demand proof thereof; and these defend- 
ants have no knowledge, information, or belief as to whether the 
said Tucker, Dorsey, Sohn, and Rentschler or the said complain- 
ant have faithfully fulfilled all the stipulations and provisions of the 
suid agreement made by and with the said Martin as aforesaid, or 
whether they or either of them have failed therein in whole or in 
— these defendants say they are advised and believe it to 

true that the said Tucker, Dorsey, Sohn, and Rentschler were not 
and the said complainant is not the sole and absolute owner of the 
said alleged patent right and invention within and for said district 
of Indiana, but that the said legal representative of the said Martin 
has and holds a substantial right and interest therein and is a neces- 
sary and proper party to a just and complete determination of the 
matters in controversy in this suit, and they therefore pray that 
she be made a party hereto in due and legal form, to the end that 
the estate of the said Martin as well as the said complainant shall 
be bound and concluded by the determination and judgment of the 
court herein, and these defendants be protected from further vexa- 
tious litigation concerning the subject-raatter of this suit. 

And these defendants, further answering, say they deny that they 
or either of them have in any way or manner — upon the 
said Martin patent, or that they or either of them have used or 
sold any furniture casters made by the Yale Caster Company in im- 
itation of the caster described in and covered by the said Martin 
patent, or that they have been attaching such casters to furniture 
made by them and selling the same to their customers, or that they 
have a ange quantity thereof on hand which they are offering for 
sale; and they deny that they or either of them have at any time 
or in any manner contrived to injure the said complainant and de- 
prive it of any advantage or benefits which might or would accrue 
to it from the said alleged patented invention. 

And these defendants, further answering, say they have no knowl- 
edge concerning the said suit alleged to have been brought by che 
said Tucker, Dorsey, Sohn, and Rentschler against the said Nelson 
Kingman, and of the said alleged proceedings and decree therein, - 
but they are informed and believe that the said suit was brought 
and the said proceedings taken by and through collusion with the 
said Kingman and with the understanding that no defense was to 
be interposed by him and no judgment for damages or costs was to 
be enforced against him, and that such proceedings were not taken 
in good faith by said parties to redress any real wrong or injury 
suffered by them, but for the purpose of advertising their business 
and increasing the sale of their goods; and these defendants are in- 
formed and believe that the casters mentioned and described in said 
alleged decree as manufactured under said letters patent issued to 
Martin B. Schenck are not similar to and identical with any casters 
used and sold by these defendants since the said alleged assignment 
of the said Martin patent to said complainant. 

And these defendants, further answering, say they are in- 
7 formed and believe, and therefore do so charge, that the said 
2—150 
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Alexander C. Martin is not and was not the original and first 
inventor of the said alleged inventions described in the said letters 
patent issued to him. but that thesame, in all its material and essen- 
tial features and parts, was known and used by others long before 
the said alleged invention thereof by him, the said Martin, to wit: 
By Gilbert L. Bailey, of Portland, Maine, at said Portland, Maine ; 
by Frederick G. Ford, of the city of New York, at said city of New 
York; by James T. Barnes, of Hudson City, New Jersey, at said 
Hudson City; by Alonzo Arnold and Otto G. Handschildt, of Nor- 
walk, Connecticut, at said Norwalk; by Henry Netz, of Brooklyn, 
New York, at said Brooklyn; by John E. Buckingham, of Washing- 
ton, District of Columbia, at said Washington; by Lafayette Blair, 
of Painesville, Ohio, at said Painesville; by James L. Plympton, of 
the city of New York, at said city; by William R. Morris, of Cin- 
cinnati, Ohio, at said Cincinnati; by John Lemman, of Cincinnati, 
Ohio, at said Cincinnati; by John H. Fenton, of Indianapolis, 
Indiana, at said Indianapolis; by Oliver H. Dodge, of Jackson, 
Tennessee, at said Jackson ; by Cyrus W. Saladee, of Washington, 
D. C., at said Washington; by Louis H. Gano, of the city of New 
York, at said city ; by Robert Gibson, of the city of New York at 
suid city; by Isaac Hodgson, of Indianapolis, Indiana, at said 
Indianapolis; by Frederick Payne Mackelcan, of Birmingham, 
England, and James Murdock, of Hackney Road, England, at 
said Birmingham and Hackney Road, England; George Lowry, 
of Salford, England, at said Salford, England; by Alfred Todd, 
of Birmingham, England, at said Birmingham; by George E. 
Turner, of London, England, at said London; by Thomas Glais- 
- ter, of ——, England, at said ——; by Frederick Isett and David 
Farrar, of ——, England, at said ——, England; by Arthur H. 
Robinson, of ——, England, at said ——, and by divers other 
persons whose names and places of residence are to these defendants 
at present unknown and cannot now be specified by them, but 
which they pray they may be allowed to state and specify by proper 
amendment when the same shall be fully discovered ; and that the 
said alleged invention, in all its material and essential features and 
parts, was also anticipated and described in divers letters patent of 
the United States long previously thereto issued, to wit: 

In letters patent No. 12578, issued March 21, 1855, to Gilbert L. 
Bailey; No. 58999, issued October 23, 1866, to Frederick G. Ford; 
No. 66116, issued June 25, 1867, to James T. Barnes; No. 126,433, 
issued May 7, 1872, to Arnold and Handschildt; No. 149, 782, issued 
April 14, 1874, to Henry Netz; No. 150,132, issued April 28, 1874, 
to John E. Buckingham; No. 37305, issued January 6, 1863, to 
James L. Plimpton, and reissued (No. 3906) April 5, 1870, and 
again reissued (No. 4292) March 7, 1871, to said Plimpton; No. 
93110, issued July 27, 1869, to William. R. Morris; No. 103,346, is- 
sued May 24, 1870, to John Lemman ; No. 122,376, issued January 
2, 1872, to John H. Fenton; No. 88711, issued April 6, 1869, to 
Isaac Hodgson ; No. 136,711, issued March 11, 1873, to Oliver H. 
Dodge; No. 177,567, issued May 16, 1876, to Cyrus W. Saladee; No. 
188,351, issued March 13, 1877, to Louis H. Gano; No. 189,451, is- 
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sued March 24, 1877, to Robert Gibson; No. 159, 492, issued Feb- 
ruary 9, 1875, to Lafayette Blair; and also in the following English 
1 to wit: No. 8749, issued December 23, 1840, to Frederick 
>, Mackelcan and James Murdock; No. 3974, issued November 16, 
1875, to Frederick Isett and David Farrar; No. 4172, issued Decem- 
ber 2, 1875, to Alfred Todd; No. 542, issued February 10, 1876, to 
George Lowry ; No. 1343, issued March 29, 1876, to George E. Tur- 
ner; No. 2256, issued May 29, 1876, to Arthur H. Robinson; No. 
2618, issued June 24, 1876, to Thomas Glaister; No. 4889, issued 
December 18, 1876, to Louis B. Devot; and also in divers other 
letters patent of the United States and in divers other English and 
other foreign patents, the numbers and dates of which, as well as 
the names of the several patentees therein, are at present to these 
defendants unknown and cannot now be specified by them, but 
which they pray they may be allowed to state and specify by proper 
amendment when the same shall be fully discovered by them. 
8 And these defendants, further answering, say they are in- 
informed by persuns expert in the art and by counsel learned 
in the law, and believe it to be true, and therefore do so charge, that 
the said letters patent issued to the said Martin as aforesaid were and 
are inoperative, null, and void, for the further reason that the in- 
vention claimed in and covered by the said letters patent, to wit, a 
furniture caster composed of the elements named in the claim of 
the said alleged inventor, was and is incomplete, imperfect, and in- 
capable of operation for the purpose for which it purports to be de- 
signed, as will sufficiently appear when the said letters patent are 
produced in court; and for the further reason that all and singular 
the various points, features, and respects in which the same varies 
and differs from the various casters and rolling devices previously 
known and in use were and are merely colorable variations from 
such previous devices and suggested thereby, and did not call for or 
involve the exercise of inventive faculty, and were and are void of 
practical utility. 

And .these defendants, further answering, say that they have no 
knowledge or information, save by the said bill of said complainant, 
as to the extent to which the said complainant has expended and in- 
vested its money in the business of making and selling furniture 
casters or the gains and profits it has made or expects to realize 
therefrom ; but these defendants are informed and believe that the 
casters which have been made and are being made by said complain- 
ant in the course of its said business embrace and contain divers 
other important and necessary elements beside and in addition to 
those claimed by the said Martin in his said patent, and without 
which such casters are and would be inoperative and useless, and 
that no gains or profits have been or can be realized from the making 
and selling of the said casters, as claimed in said Martin’s patent. 

And these defendants severally deny all and all manner of un- 
lawful combination and confederacy wherewith they are by the said 
bill charged, without this, that there is any other matter, cause, or 
thing in said complainant’s said bill of complaint contained material 
or necessary for these defendants or either of them to make answer 
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unto and not herein and hereby well and sufficiently answered, con- 
fessed, traversed, and denied is true to the knowledge or belief of 
these defendants ; all which matters and things these defendants are 
ready and willing to aver, maintain, and prove as this honorable 
court shall direct, and humbly pray to be hence dismissed with their 
reasonable costs and charges in this behalf most wrongfully sus- 


tained. 
AUGUSTUS SPIEGEL, 
HENRY FRANK, 
FREDERICK THOMS, 
By CHAS. H. BURCHENAL, Solicitor. 
9 And afterwards, to wit, at the May term of said court, on’ 


the 7th day of July, 1884, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings were had in the above-entitled cause, to wit: 

Comes now the complainant, by C. P. Jacobs, Esq., its solicitor, and 
upon his motion it is ordered that Anna Taylor, of the city of In- 
dianapolis, be, and she is hereby, appointed special examiner in 
chancery in this cause, and is empowered to cause to come before 
her, at the law office of C. P. Jacobs, No. 36 North Delaware street, 
in said city of Indianapolis, upon proper notice given to the de- 
fendants, the witnesses of the complainant, and to take their deposi- 
tions in writing and return the same, duly certified, into this court, ad- 
dressed to the clerk thereof, at Indianapolis. 


And afterwards, to wit, at the May term of said court, on the 20th 
day of September, 1884, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings 
were had in the above-entitled cause, to wit: 

Comes now the complainant, by C. P. Jacobs, Esq., its solicitor, 
and by agreement files its replication herein in the words following, 
to wit: 


The Replication of The Phaniz Caster Company, Complainant, to the 
Answer of Augustus Spiegel and Others, Defendants. 


This repliant, saving and reserving unto herself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto says that she will aver and 
— her said bill to be true, certain, and sufficient in the law to 

answered unto, and that the said answer of the said defendant 
is uncertain, untrue, and insufficient to be replied unto by this re- 
pliant without this, that any other matter or thing whatsoever in 
the said answer contained, material or effectual in the law to be re- 
plied unto, confessed and avoided, traversed or denied, is true; all 
which matters and things this repliant is and will be ready to aver 
and prove as this honorable court shall direct, and humbly prays 
as in and by her said bill she has already prayed. 

C. P. JACOBS, 

Attorney and Counsel for Complainant. 
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10 And afterwards, to wit, at the November term of said court, 
on the 26th day of November, 1884, before the Honorable 
William A. Woods, judge as aforesaid of said court, the following 
further proceedings were had in the above-entitled cause, to wit: 
Comes now the complainant, by C. P. Jacobs, 8 its solicitor, 
and upon his motion it is ordered that William E. Burton, of the 
city of Indianapolis, be, and he is hereby, appointed special exami- 
ner in chancery in this cause, and is empowered to cause ta come 
before him, at law office of C. P. Jacobs, No. 36 North Delaware 
street, in said city of Indianapolis, upon proper notice given to the 
defendants, the witnesses of the complainant, and to take their 
depositions in writing and return the same, duly certified, into this 
court, addressed to the clerk thereof, at Indianapolis. 


And afterwards, to wit, at the November term of said court, on 
the 26th day of January, 1886, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings were had in the above-entitled cause, to wit: 

Come the parties, plaintiff and defendants, by their respective 
solicitors, and this cause is submitted to the court for hearing and 


judgment, and the court, being sufficiently advised in the premises, 


finds that there has been no infringement by the defendants of the 
letters patent aforesaid, and that the bill of complaint be dismissed 
at complainant’s costs. 

It is therefore ordered, adjudged, and decreed by the court that 
the bill — complaint herein = and the same is hereby, dis- 

missed. 
11 It is further ordered, adjudged, and decreed that the defend- 
ants recover of the complainant their costs herein expended, 
taxed at $—. 

From this decree the complainant in open court claims an appeal 
to the Supreme Court of the United States and gives good and suffi- 
cient surety in the sum of $500 that he will prosecute liis said ap- 

to effect and answer all damages and costs if he fails to make 
1is plea good, and said appeal is allowed accordingly. 


And afterwards, to wit, at the November term of said court, on 
the 23rd day of February, 1886, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings were had in the above-entitled cause, to wit : 

Comes now said complainant, The Phonix Caster Company, by 
its solicitor, and files its appeal bond herein in the sum of five hun- 
dred dollars, with William H. Tucker and James T. Layman sureties 
thereon, which bond is approved by the court. 


12 Opinion of the Couri. 


The action in this case is for infringement of letters patent No. 
190,152, granted May Ist, 1877, to Alexander C. Martin, for “ im- 
provement in furniture casters.” The plaintiffs claim title by virtue 
of certain assignments of the patent. 
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The infringement charged against Spiegel & Co. consisted in the 
possession and sale of an article known as “ The Yale Caster,” made 
at New Haven, Connecticut. 

The complaint against Ogborn and the Richmond Caster Com- 
pany in the other case is for the manufacture, use, and sale of casters 
made under letters patent No. 273,278, granted March 6th, 1883, to 
the Richmond Caster Company, as assignee of Ogborn. 

Besides disputing the plaintiffs’ title to the Martin patent the de- 
fendants in each case deny infringement, and also the validity of 
that patent. 

The prior art also is shown by reference to numerous earlier pat- 
ents, both American and English, which, it is alleged, anticipated 
the Martin combination entirely, or, at least, in so far as to impose 
upon it a strict construction, limiting it to the particular arrange- 
ment of parts described and excluding any pretense of infringe- 
ment by the defendants. 

After a painstaking consideration of the evidence and accompany- 
ing models, the opinions of the experts, and the arguments and 
briefs of counsel, which upon both sides have been quite exhaustive, 
I am compelled to the conclusion in each case that infringe- 
ment has not been shown, and consequently that the bills must 
dismissed. 

The combination of the patent in question accomplished no 

new result in mechanics, and differed from previous known 
13 combinations designed for the same and like purposes only in 

the construction of one or two of the parts, whereby, perhaps, 
a better but certainly not a different kind of result was accomplished 
than had been before effected. More than this cannot be justly 
claimed, as it seems to me. 

Besides, it appears that Martin’s application for a patent was re- 
jected and withdrawn two or more times, the examiner insisting, 
upon certain references, “that all applicants’ novelty in entire de- 
vice was expressed only by words ‘as specified.’” In obedience to 
this ruling the claim and perhaps the specifications was modified 
und patent granted. It follows that the patent cannot now by a 
liberal construction be made to include anything so denied by the 
Patent Office, and without this the devices of the defendants cannot, 
I think, be said to infringe. 

Bill dismissed. 


14 Complainant’s Direct Evidence. 


Testimony of William H. Tucker, Chester Bradford, Charles H. 
Burchenal, and Henry Frank, witnesses, taken on behalf of the 
complainant in the cause now pending in the United States cir- 
cuit court for the district of Indiana, in chancery, wherein the 
Phoenix Caster Company is complainant and Augustus Spiegel, 
Henry Frank, and Frederick Thoms are defendants. 


This testimony was taken at the office of C. P. Jacobs, Esq., com- 
plainant’s solicitor, by agreement of parties, on Monday, the seventh 
day of July, 1884, before Auna Taylor, special examiner. 
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During the 28 of these depositions the complainants were 
represented by C. P. Jacobs, Esq., their solicitor, and the defendants 
by C. H. Burchenal, Esq., their solicitor. 


WILLIAM H. Tucker, the first witness, being duly sworn to testify 
the truth, the whole truth, and nothing but the truth relating to the 
matters at issue in said cause, testifies as follows: 


‘Examined by C. P. Jacons, Esq. : 


Question 1. State your name, age, residence, and occupation. 

Answer. William H. Tucker; residence, Indianapolis; occupa- 
tion, manufacturer ; age, forty. 

2. 2. What relation do you bear to the defendants, the Phenix 
Caster Company ? 

A. I am president of the company. 

Q. 3. I now exhibit to you a working model of a furniture caster 
having a bronzed iron frame and top plate, with two lignum- 
vite wheels. I will ask you if you ever saw this caster before, and 
if you brought it tome where did you get it? 

A. Yes; I have seen that caster before; I got that caster at 
Chicago; I bought it of Gibson, Barris & Co., of Chicago. 

Q. 4. What caster in the market does this caster represent ? 

A. A caster known as the Yale caster. 

Q. 5. Do you know by whom it was manufactured ? 

A. By the Yale Caster Company of New Haven, Connecticut. 

Q. 6. If you saw any casters like that one at the furniture ware- 
house of the defendants in this city, state that fact and when it was; 
and if you had any conversation with either of the defendants about 
it, state what that was. 

A. During the month of February I saw the caster in use at the 
furniture ware-rooms of Spiegel & Thoms, of this city. I asked 
their salesman why they were not buying our Martin caster, that 
the Phcenix Caster Company were making. They said they were 
buying a easter made East—buying of John Duer & Sons, of Balti- 
more, who were large dealers in casters. I then saw the caster in 
use on pieces of furniture in their ware-rooms. 

Q. 7. Did you have any conversation with Mr. Frank about it; 
and, if you did, what did he say ? 

A. I did not have any conversation with Mr. Frank about it; he 
was not in at the time. I talked with a salesman there. 

Q. 8. Were the casters like or different from the one now shown 
yor (Complainant’s Exhibits Yale Caster)? 

. The casters they had under the piece of furniture I examined 
were the same size of caster—identically the same caster—as the ex- 
hibit shown here. 

Q. 9. Do you know how many they had purchased of them ? 

A. No, sir; I do not. 

Q. 10. What do you know about their selling furniture that had 
these casters on? What did the salesman say about that? 

A. They were using—putting the casters on the furniture they 
were selling. 


ee 
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Q. 11. You have been in the caster trade a good many years? 
A. Yes, sir. 

Q. 12. Have you seen the Yale caster in the market? 

A. Yes, sir. 

Q. 13. I will ask you to state whether those you saw in Spiegel 


and Thoms’ were or were not the Yale Caster Manufacturing Com- 


pany’s caster, known as the Yale caster of the market. 
A. Yes, sir; they were. 
15 Q. 14. I now exhibit to you a circular headed “ The Yale 
Caster,” with a cut No. 20, full size, marked Patented Oct. 
9, 1877; design and other patents pending,” with the Yale Caster 
Company’s name and location at the bottom. State if you have 
ever seen that before. And, if yes, where did you get it? 

A. I have seen it. It was sent to me by mail. 

Q. 15. Where did it come from ? 

A. It was sent from Chicago, I suppose, by H. & G. L. Munger, 
represented to be the general Western agents. 

Q. 16. You received this circular from them, did you? 

A. I suppose it was from them. 

Q. 17. 7 will ask you if you do not recollect that the envelope it 
came in had their card on the outside ? 

A. Yes, sir. 

Q. 18. Wherein did the caster you saw at Spiegel & Thoms’ which 
they were putting on furniture, which they said they had purchased 
=; parties in Baltimore, differ from the one shown on this circu- 
ar? 

A. It was a smaller caster than the one shown on this circular. 

Q. 19. Wherein did it differ in construction and operation ? 

A. It did not differ any. 


Complainants now offer in evidence the working model exhibited 
to the witness, which is marked by the examiner “ Complainants’ 
Exhibit Yale Caster.” (See appendix.) 

Complainants also offer in evidence the circular exhibited to the 
witness, which is marked“ Complainants’ Exhibit Yale Caster Co.’s 
Circular.” (See appendix.) 

The defendants object to the introduction of the circular on the 
ground that it is not relevant, and no conrection has been shown 
between the defendants and the circular. / 

Complainants now offer in evidence a certified copy of the letters 
patent issued to Alexander C. Martin for furniture caster, on the Ist 
day of May, 1877, No. 190,152. It is marked “ Complainants’ Ex- 
hibit Complainants’ Patent.” (See appendix.) 

Complainants also offer in evidence a certified copy of the assign- 
ment from Alexander C. Martin to William H. Tucker, Robert S. 
Dorsey, George A. Rentschler, and Henry Sohn, dated December 29, 
A. D.1877. It was marked “ Complainants’ Exhibit Martin Assign- 
ment.” (See appendix.) 

Complainants also offer in evidence a certified copy of an assign- 
ment from William H. Tucker, Kate L. Dorsey, James T. Layman, 
executor of the estate of Robert S. Dorsey, deceased; William H. 
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Tucker, George A. Rentschler, and Henry Sohn to the Phonix 
Caster Company, of Indianapolis, Indiana, dated the 14th day of 
December, 1883. It is marked “ Complainants’ Exhibit Phoenix 
Caster Company Assignment.” (See appendix.) 

Complainants also offer in evidence a certified copy of the letters 
testamentary issued to James T. Layman upon the estate of Robert 
S. Dorsey, deceased, by the Marion civil circuit court, which is 
marked“ Complainants’ Exhibit Probate Letters.” (See appendix.) 

Complainants also offer in evidence a certified copy of the articles 
of incorporation of the Phoenix Caster Company of Indianapolis, 
Indiana. It is marked “ Complainants’ Exhibit Corporate Articles.” 
(See appendix.) 

Complainants also offer in evidence a certified copy of a decree of 
the circuit court of the United States for the district of Indiana, 
Friday, May 4, 1883, in the cause of William H. Tucker and others 
against Nelson Kingman, in chancery, No. 7529. It is marked 
“ Complainants’ Exhibit Kingman Decree.” (See appendix.) 

Defendants object to the introduction of that decree on the ground 


that it is irrelevant and these defendants are not parties to it in any 


way. 

, also offer in evidence a working model of a caster 
made of iron with wooden wheels to illustrate the construction 
shown in Martin’s patent, which is marked “ Complainants’ Exhibit 

Oblong Plate. Caster.“ (See appendix.) 
15} Complainants also offer in evidence Patent Office copy of 
the drawings and specifications of letters patent issued to M. 
B. Schenck, dated November 29, 1881, No 250,290. It is marked 
“ Complainants’ Exhibit Schenck Patent.” (See appendix) 
The defendants object to the introduction of said exhibit on the 
round that it is irrelevant in this case, waiving any objection as to 
its not being certified. 


CHesTeR BrapFrorD, being duly sworn to testify the truth, the 
whole truth, and nothing but the truth, relating to the matters at 
issue in this cause, testifies as follows: 


(Examined by C. P. Jacons, Esq. :) 


Question 1. State your name, age, residence, and oecupation. 

Auswer. Chester Bradford ; age, 32; residence, Indianapolis; oc- 
cupation, solicitor of patents and expert in patent — — 

Q. 2. State what your experience has been in handling and deal- 
ing with patent inventions and with machinery generally. 

A. Ever since boyhood I have been familiar with machinery, 
having been engaged for a number of years in running, setting up, 
and making machinery of various kinds, and for nearly eight years 
last past I have been engaged in my present profession of solicitor 
of patents and expert in patent matters, during which time I have 
had occasion to examine a very large number of patents of various 
kinds, and various classes of machinery, and have procured a large 
number of letters patent for inventors. 8 

Q. 3. To what extent have you kept yourself familiar with the 
3—150 
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issues of patents from the Patent Office in the United States and 
foreign countries ? 
A. I take the Official Gazette regularly, and examine it so far as 
I have time each issue; more especially, however, in relation to de- 
cisions than the issue of patents, as it would require a great amount 
of time to become familiar with all the — as they issue; but I 
i 


have examined such as appear to be of interest, and have a great 
many submitted to me for my opinion for various purposes. 

Q. 4. How frequently do you consult the Patent Office reports? 
And if — have them in your office you may state that fact. 

A. I have a complete set of reports in my office, and have had 
nearly ever since I commenced business, which I consult nearly 
every day and probably some days from ten to twenty times. ;, 

Q. 5. State whether you have examined the complainants’ letters 
patent issued to Alexander C. Martin May 1, 1877; and, if yea, 
whether you understand the same. 

A. I have examined a copy of the letters patent named in the 
question and understand the same. 

Q. 6. Will you please describe the invention therein set forth ? 

A. The invention shown and described in the letters patent re- 
ferred to consists of a furniture caster having two floor wheels 
mounted on an axle supported by a wheel-housing, said wheel- 
housing being secured to a plate adapted to be attached to the 
bottom of the legs of an article of furniture by means of a spindle, 
and having an anti-friction truck mounted on an axle in the wheel- 
housing interposed between said wheel-housing and the plate on 
the bottom of the furniture. It has some peculiarities of construc- 
tion, whereby the caster is permitted to oscillate on the spindle by 
which it is connected to the furniture, and it is adapted to revolve 
around said spindle, the anti-friction truck coming in contact with 
the bottom of the furniture or the plate attached thereto, usually 
the latter. 

Q. 7. Where is the friction wheel placed with reference to the 
axle of the floor wheels? | 

A. It is placed directly above the axle of the floor wheels and 
between said floor wheels. 

Q. 8. How is the oscillating motion provided for in the Martin 
device ? 

A. The housing has what is termed an elliptical housing opening 
through which the spindle passes, said spindle having a head upon 
its lower end, which prevents the housing from dropping off, and 
also what is termed a rocker-formed collar bearing, which rests upon 

this head. 
16 Q. 9. What is the object of this oscillating movement ? 

A. To permit the wheels to pass over irregularities while 
both remain in contact with the surface over which they pass, thus 
preventing any binding upon the spindle or any other parts which 
would be — if this peculiarity of construction was not present. 

Q. 10. What advantage is it, if any, in placing the anti-friction 
wheel directly over the axle of the floor wheels? 

A. This location of the anti-friction wheel is that wherein it will 
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make the fewest revolutions as the caster revolves around the spindle 
to which it is attached ; it also brings the weight directly above the 
axle of the floor wheels and relieves any strain upon the other por- 
tions of the wheel-housing, the result being an increased mobility 
in swiveling, as stated in the specification, with the least amount of 
friction possible to the operations performed by the caster. 

Q. 11. State what device, if any, you have ever seen or known in 
the market or in public use as a furniture caster wherein two floor 
wheels were mounted upon a common axle sustained in bearings in 
a wheel-housing having an anti-friction wheel placed directly over 
the axle of the floor wheels and the other mechanism of the caster 
— so as to provide for this combined motion you speak of, 
viz., the oscillation in a vertical plane and the revolution in a hori- 
zontal plane, prior to the date of Martin’s patent. 

A. I never saw such a caster prior to the date of Martin’s patent. 
I have seen large numbers of the Martin caster since that date, how- 
ever. . 

Q. 12. Had you ever heard of one prior to the date of Martin’s 
patent? 

A. I had never heard of any such caster prior to that date. 

Q. 13. I now exhibit to you a caster marked “ Complainant’s Ex- 
hibit Yale Caster.” Will you please describe what you find in that 
device? 

A. I find floor wheels like those in the Martin caster, a wheel- 
housing similar to that in the Martin caster, a plate adapted to be 
attached to the bottom of a furniture leg similar to that in the 
Martin caster, a spindle depending therefrom to which the wheel- 
housing is attached, and an anti-friction truck interposed between 
the wheel-housing and said plate, located between the floor wheels, 
although not precisely vertically above the floor-wheel axle. I 
further find a secund anti-friction truck on the opposite side of the 
spindle from the first, which serves to receive such portion of the 
weight as would be thrown thereon by reason of the location of the 
first anti-friction truck slightly in advance of the floor-wheel axle. 
I find in the wheel-housing an elliptical housing opening, into which 
the spindle extends, but instead of extending down through the 
housing and having a head upon the lower end I find the axle of 
the anti-friction trucks extended through this spindle, thus securing 
it to the housing. It, however, oscillates upon this continued axle 
and the anti-friction truck in substantially the saine manner that 
the wheel-liousing in the Martin patent oscillates upon the head on 
the lower end of the spindle and upon his anti-frietion truck. The 
two casters operate in substantially the same way and accomplish the 
same result. 

Q. 14. Do you or do you not find in this Yale caster model a caster 
wherein the floor wheels, with their housing, are adapted to revolve 
in a horizontal plane without the spindle ? 

A. The construction of the Yale caster permits this movement. 

Q. 15. Would you or would you not understand from this model 
that its construction was desigued to secure that revolution in a hori- 
zontal plane? 
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A. Yes; that appears to be the purpose of the construction, so fur 
as it relates to that feature of the invention. 

Q. 16. Do you or do you not find in this Yale caster model that 
the mechanism is adapted to permit the oscillation of the caster upon 
the spindle in a vertical plane? 

A. I find construction which permits and is evidently designed to 

rmit that movement. 
17 Q. 17. State whether or not, in further examination, you 
find that a part of that forward friction wheel is directly in 
line over the axle of the floor wheels. 

A. Yes; the top of the forward anti-friction wheel extends out so 
as to be vertically above the axle of the fluor wheels. A central 
line carried vertically through the axle of the floor wheels to the 
top of the device would pass just inside that portion of the anti- 
friction truck which comes in contact with the plate. 

Q. 18. Does the construction shown therein have the effect or not 
to throw the weight upon the axle of the floor wheel ? 

A. Yes; it has that effect. ; 

Q. 19. Wherein does that Yale caster model differ in principle of 
operation from the device shown in the Martin patent, if at all? 

A. I think it differs only in construction. I do not see that it 
differs in the principle of operation at all. The rear anti-friction 
truck receives but a very small portion of the weight, and by mov- 
ing the forward anti-friction truck very slightly to the rear it would 
not receive any of it, and would then only serve the purpose that = + 
the rear point does in the Martin construction—of preventing the 
caster from dropping down out of position when the article of fur- et ) 
niture was lifted from the floor. | 

Q. 20. What letters and figures do you find on the top of the plate 
of that caster ? 

A. “G, patented Oct. 9, 1877.” 

Q. 21. I will ask you to state whether you have examined the 
Official Patent Office Gazette of the United States Patent Office for 
the date of October 9, 1877. ) 

A. I have. | 

Q. 22. I will ask you to state whether you find any caster in the 
drawings shown in the Official Gazette for that date of a caster 
having the two floor wheels, with an anti-friction wheel above and 
a mechanism adapted to provide for the oscillation in a vertical 
plane and the revolution in a horizontal plane. 


_ Defendants object to the question on the ground that the patent 
itself would be the best evidence of what it contains. 


A. I have examined the issue of the United States Patent Office 
Gazette of the date referred to and find two patents, one of which 
is numbered 196,024, issued to Sebastian Konz for a furniture caster | 
which appears to have nothing at all to do with the present in- 
vention, but is simply a ball resting upon anti-friction rollers, and 
the other numbered 196,017, to Ernst Hoffstaetter, which appears to 
be a single-wheel caster having a plate attached to the bottom of 
the furniture leg, which plate has a spindle extending downwardly, 4 


* 
2 —— 2„ͤ„„ „% = ͤ— 2:22 — ae 
A 


<o-— — — —— — — — 
1 


THE PH(ENIX CASTER CO. VS. AUGUSTUS SPIEGEL ET AL. 21 


with an anti-friction truck interposed between the top of the wheel- 
housing and the side of the plate, said anti-friction truck and said 
spindle both being secured to the wheel-housing by a single shaft 
or pin which extends through them. In this latter particular it is 
like the Yale caster introduced in evidence, but I see no other fea- 
ture of similarity, the two floor wheels not being present. 

Q. 23. Does the Hoffstaetter patent show any mechanism, as ap- 
pears from the Official Gazette, for allowing the caster to oscillate 
in a vertical and revolve in a horizontal plane? 

A. Having only a single wheel, no oscillation in a vertical plane 
would seem necessary. It is probable that a very slight oscillation 
might take place, as the drawing shows asmall opening between the 
wheel-housing and the plate on the bottom of the furniture leg, tliis 
being necessary, of course, in order to permit the anti-friction truck 
to operate ; but, supposing the downwardly projecting spindle to fit 
closely in the opening into which it enters, there would be no oscil- 
lation to amount to anything, and even if there could it would be 
— unnecessary, as I said before, there being but a single floor 
wheel. 

Q. 24. Does the device known as Hoffstaetter’s patent embody the 
peculiar features described and claimed in the Martin patent ? 

A. No, sir; not as I understand it. 
18 Q. 25. Examine the circular marked Complainants’ Ex- 
hibit Yale Caster Co.’s Circular ” and state whether the Hoff- 
staetter patent or either of the patents vou have examined, dated 
October 9, 1877, show a caster of the construction figured on the 


first page of that circular. 


A. The cut on the first page of the circular shows a caster sub- 
stantially like the Yale caster model, about which I have been 
testifying, and differs as widely from the patents of October 9, 
1877, as they appear by the Official Gazette, as does the said Yale 
caster. ; 

Q. 26. I will ask you to state whether you have examined the 
letters patent issued to M. B. Schenck November 29, 1881, num- 
bered 250,290, and, if yea, whether you understand the same. 

A. I have examined a copy of the patent referred to and under- 
stand the same. 

Q. 27. Wherein, if at all, does the Yale caster model given in 
evidence differ from the caster shown in Schenck’s letters patent? 

A. It differs in the matter of having but one anti-friction wheel 
and in the manner of connecting the wheel-housing to the plate in- 
tended to be attached to the bottom of the furniture leg. 

Q. 28. Do those differences relate to mechanical construction or 
principle of operation ? 

A. Mechanical construction, viz: There being no essential differ- 
ence in the operation of the device, a caster constructed in accord- 
ance with this patent being equally well adapted to rotate about 
the spindle in a horizontal plane and to oscillate in a vertical plane 
as would the Yale caster or the Martin caster. The means of con- 
necting the wheel-housing to the plate intended to be attached to 
the bottom of the furniture in the Schenck patent appears to be a 
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rigid stud or spindle projecting upwardly from the wheel-housing 
through an opening in a cavity in the plate instead of projecting 
downwardly from the plate through an opening in the wheel-hous- 
ing, as in the Martin patent, being a mere reversal of the parts, as I 
understand it. 

Q. 29. In this respect, then, is the one a mechanical equivalent 
of the other or not? 

A. It is, decidedly. 

Q. 30. I now exhibit to you a model in wood and iron, marked 
“Complainants’ Exhibit Oblong Plate Caster,” and ask you to ex- 
amine that model and state whether it embodies the peculiar 
features of construction and the principles of operation shown in 
the Martin patent. . 

A. It does embody the principles of operation and the features of 
construction shown in the Martin patent, and is almost of identical 
construction with the drawing of said patent, being slightly differ- 
ent in configuration only. 

Q. 31. Does this configuration of which you speak relate to the 
method of attaching it to the furniture, or otherwise ? 

A. It is mere form or shape. The plate is oblong instead of 
round, and upon the rear portion of the wheel-housing I find a 
slightly upwardly projecting portion, which does not appear in the 
patent, but the method of attaching the plate to the housing, the 
arrangement and location of the floor wheels, the housing, the plate, 
and the interposed friction wheel are all identically the same. 

Q. 32. Wherein does the model in your hand, Complainants’ Ob- 
long Plate Caster, differ in principle of operation from the Com- 
plainants’ Exhibit Yale Model Caster ? ä 

A. It does not differ at all in principle of operation, only in con- 
struction. 

Q. 33. How does the change of the form of the plate or the method 
of fastening to the leg of the furniture affect the principle of opera- 
tion of the caster? 

A. Not in the slightest degree. It has nothing to do with it. 

Q. 34. Could that be varied at pleasure to adapt it to the different 
styles of furniture without affecting the principle of operation of the 
different casters? 

A. Undoubtedly it could. Casters of this character, as I have 
seen them in the market, have every variety of form of plates. 

Some have a plate with an upwardly extending socket and 
19 some have an upwardly extended spindle, and so on, but all 

work in exactly the same manner. It, being rigid with 
the leg of the furniture, is not moved at all by any operation of the 
caster. The caster moves upon it, and therefore, so far as it is in 
the form of the plate on the under side, against which the anti- 
friction truck may move, the form otherwise cuts no figure in the 
operation of the device. 


Cross- examination by C. H. Burcnenat, Esq: 


Q. 35. What kind of machinery have you had experience with 
before becoming solicitor of patents? 
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A. With a considerable variety; perhaps more than any other 
with saw-mill machinery. 

Q. 36. Were you engaged in constructing machinery or in operat- 
ing it? 

A. I have been engaged somewhat in the construction of machin- 
ery. I worked as a mill-wright for a considerable time; I do not 
remember just how long. I also worked in a machine shop awhile. 
I have assisted in the setting up of machinery in mills and after- 
ward in running it. I have had charge of a mill for a time, in 
which it was a part of my duty to look after the machinery gener- 
ally, or at least partial charge. 

Q. 37. Prior to the date of Martin’s patent did you see or know of 
any caster having two wheels and an anti-friction wheel ? 

A. I never saw such a caster prior to the date of Martin’s patent. 
Since the date of Martin’s patent I have seen copies of various docu- 
ments (question — 

Q. 38. I say, prior to the date of Martin's — had you seen or 
known of any caster having two wheels and an anti-friction wheel 
combined? : 

A. In going on to state further what I have seen I supposed that 
T would be possibly avoiding a further question, but, to answer your 

question directly, I had not. 

3 5 In Martin's caster at what time does the swiveling motion 
occur 

A. The caster swivels about the spindle, which is located consid- 
erably to one side of the floor-wheel axle—that is, that vertical 
planes drawn through the spindle and through the floor-wheel axle 
would be some little distance apart, but parallel with each other. 
The caster swivels about the spindle. 

Q. 40. When this swiveling motion occurs, when the caster is 
loaded, at what point does the spindie come in contact with the 
housing producing the swiveling motion? 

A. It comes in contact with the sides of the housing opening. 

Q. 41. At what part of the opening—the upper part or the lower 

art? 
a A. At the lower part, or near the lower part. 

Q. 42. At what point does this oscillating motion occur; when 
the oscillating motion takes place at what point do the spindle and 
housing come in contact? 

A. It is not necessary that they come very strongly in contact at 
all. The bead upon the lower end of the spindle bears slightly upon 
the rocker-shaped collar bearing, as the inventor calls it, and it might 
come incidentally in contact with the housing opening at about the 
point it comes in contact during the swiveling operation. 

Q. = Is not that all at the lower part of the housing opening ? 

A. It is. 

. 44. Then both of these motions occur at the same point in the 
housing opening, the oscillating and the swiveling ? 

A. The contact of the housing with the spindle is at about the 
same point during the entire operation of the caster, as I understand 
it. Of course it varies from one side to the other, as the strain comes 
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from different directions upon the caster, but it is substantially all 
at the same place. 

Q. 45. In operating the Martin caster when it is loaded does any 
— of _ weight rest upon the projecting part at the rear of the 

iousing 
A. It is not intended to; if it did it would be an accident. The 
projection ~ gg no figure at all in the operation of the caster, ordi- 
narily. . 
20 Q. * Would not such contact impede the operation of the 
caster 

A. It would, more or less, according to the violence of the con- 
tact. 

Q. 47. In the Yale caster model, when it is loaded, is not the 
weight distributed upon the two friction wheels? a 

A. It is to some extent. The greater portion comes upon the for- 
ward friction wheel, and the slight portion of the weight comes upon 
the rear friction wheel. 

Q. 48. In the Yale caster does the swiveling motion and the os- 
cillating motion oecur at the same point? 

A. Not exactly. The swiveling motion appears to be around the 
pivot by which the two parts are connected, slightly above the point 
over which the wheel-housing oscillates. The wheel-housing re- 
volves about the pivot which comes in contact with the plate by 
means of passing through it, and it oscillates over the shaft or pin 
which passes through said pivot and through the anti-friction wheels, 
of course also oscillating over the anti-friction wheels themselves, 
as in all casters of this character. 


Q. 49. Is the pivot upon which the housing of the Yale caster re- 


volves firmly attached to the plate ? 

A. It is not. It appears to pass through a bar in the plate, except 
that I find that there is a projection on the under side of said plate 
which surrounds said pivot, and passes down into the housing open- 
ing and — to come in contact witli the sides of the same. 

Q. 50. To what distance does that projection at the lower side of 
the plate extend down into the housing opening ? 

A. It extends down far enough to prevent the plate from movin 
one way or the other over the housing, and not so as to engage with 
the housing opening. 

Q. 51. Does that projection extend as far down as the axis of the 
friction wheels? 

A. No, sir; it terminates just above the pin or axle forming the 
axis of the friction wheels. 

Q. 52. Whether the friction wheel is immediately above the axis 
of the floor wheels or in advance of the same, does not the weight 
of the article to be moved come upon the axis of the floor wheels? 

A. Certainly ; it must come upon the axle of the floor wheels in 
all cases; otherwise the wheels would not support the article. It 
may come, in some constructions, directly upon it from above, and 
in others somewhat in a different direction. 

Q. 53. With two friction wheels, as in the Yale caster, one placed 
before the axis of the floor wheels and the other in rear of the same, 
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does not the — of the article to be moved come upon the axis 


of the floor wheels? 

A. It does. 

Q. 54. Is not the operation of the caster equally effective in that 
case as in the other where the friction wheel is located immediately 
above the axis of the floor wheel ? 

A. It is substantially the same, though I should prefer the single 
antifriction wheel, for the reason that so much of the weight as 
comes upon the rear anti-friction wheel causes unnecessary friction, 
one being sufficient, if properly arranged, as I understand it. 
1 the Yale caster do you find any rocker- formed collar 

rin 

A. No, sir; I do not find anything that in terms might be called 
a rocker-formed collar bearing, but I find that the spindle or pivot 
which connects the plate and the wheel-housing is secured by a pin 
which through the wheel-housing and through said spindle, 
over which said spindle or pivot rocks, in substantially the same 
manner as the head of the spindle or pivot rocks over the rocker- 
formed collar bearing in the Martin patent. 

Q. 56. In the housing of the Yale caster is there any rocker- 
formed collar bearing? 

A. There is not, except so far as the pin, being permanent in the 
housing, might be said to be a part thereof. 

Q. 57. What do you understand by the rocker-formed collar 

bearing in the Martin caster? 
21 A. Underneath the rear portion of the housing is located 
the head, marked “ D” in the drawing of the Martin patent. 
Directly above this you observe that the housing is cut away in 
such a manner that, viewed from the rear, it shows a rocker-shaped 
formation. You will observe this peculiarity most clearly by ex- 
amining Fig. 3 of the drawing. 

Q. 58. The object of that mode of constructing the lower part of 
the housing is to enable this button or collar at the lower end of 
the spindle to rock upon it as the oscillation goes on, is it not? 

A. That is the object. The sides of the housing are necessarily 
cut away to permit this movement, else the sides of the head would 
come in contact with the housing and stop the freedom of motion 
or, at least, impede it to some extent. 

Q. 59. In the Schenck patent, No. 250,290, do you find any hous- 
ing opening? | c 

A. Not in terms. I find what, for the purpose of this invention, 
is the equivalent of such an opening, viz., a socket in which a half 
— works in substantially the same manner, the opening down 
through the plate below this socket being enlarged so that the pin 
which projects up from the housing can work freely therein, as the 
pin which projects downwardly from the plate works in the open- 
ing in the housing of the Martin patent, the principles being re- 
versed from those shown in the Martin patent, as I have previously 
stated, leaving the pin or spindle solid with the housing instead of 
with the plate, and the construction being changed accordingly. 
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Q. 60. Then in the Schenck patent the pivot upon which the 
er is attached firmly to the housing ? 

A. It is. 

Q. 61. And it turnsin the plate that is attached to the furni- 
ture? 

A. Yes, sir. 


Redirect examination by C. P. Jacoss, Esq. : 


Q. 62. What effect does the substitution of the rear friction wheel 
in the Yale model for the projecting point shown in the Schenck 
patent and in the Martin caster have upon the operation of the 
caster as to these combined motions of which it is capable, viz., the 
oscillation in a vertical and the revolution in a horizontal plane? 

A. None at all. ’ 

Q. 63. What effect does the extension of the axis of the front 
friction wheel backward through the housing, so as to support the 
second friction wheel, have upon the functions of the caster as 
specified in the previous question ? 

A. None at all. 

Q. 64. If the Yale caster shown you was arranged so that the 
opening in the top of the housing was circular instead of bein 
elliptical in shape, what effect would it have upon the plate an 
spindle to oscillate therein ? 

A. It would —— the caster of this function, as the housing 
opening spoken of serves to hold the plate in position in the direc- 
tion of the length of the pin which forms the axle of tlie anti-fric- 
tion wheels and secures the pivot to the wheel-housing, and there- 
fore cannot be enlarged in that direction; and if it were made smaller 
in thé other direction it would come up close around the down- 
wardly projecting portion from the plate and hold it from oscillat- 
ing at all. 

Q. 65. That is to say, if I understand you, that opening in the 
top of the rear part of that housing in the Yale caster is elliptical? 

A. Yes, sir. 

Q. 66. If it were round, could the spindle oscillate in it? 

_ A. It could not unless the whole were made so large as to destroy 
its other — viz., that of holding the plate in position. 

Q. 67. What effect does the extension of the axle of the friction 
wheel through the stub spindle have, as different from extending it 
through the collar bearing of the Martin caster, in effecting the 

oscillation ? | 
22 A. It has no effect, so considered, different from the effect 
of the construction shown in the Martin patent. 

Q. 68. If the securing of the end of the spindle in the Martin 
patent in the housing simply holds the parts together, then the ex- 
tension of the axle of the friction wheel through the stub spindle of 
the Yale caster effects no different result? | 

A. None whatever, so far as I can see. 

Q. 69. Is this rear friction wheel morę than a mere duplication of 
the front one? 

A. Nothing more, except in location. 
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Complainants offer in evidence Patent Office copy of letters patent 
No. 196,017, for furniture casters, to Ernst Hoffstaetter, October 9, 
1877. It is marked Complainants’ Exhibit Hoffstaetter’s Patent.” 
(See appendix.) 

Complainants also offer in evidence Patent Office copy of letters 
patent for furniture caster, issued to Sebastian Konz October 9, 
1877. It is marked “Compiainants’ Exhibit Konz’s Patent.” (See 
2 

The defendants object to the introduction of both patents named 
on the ground that they have no relevauce to this case. 


And further the witness saith not. 


CnARLxSs H. BurRcHENAL, being duly sworn to testify to the truth, 
the whole truth, and nothing but the truth in relation to this cause, 
testifies as follows: 


(Examined by C. P. Jacons, Esq., solicitor for complainants:) 


Question 1. State your name, residence, and occupation. 

Answer. Charles H. Burchenal; attorney-at-law; residence, Rich- 
mond, Indiana. 

Q. 2. You are solicitor for defendants in this suit? 

A. Yes, sir. 

Q. 3. Will you state what part or relation the Yale Caster Com- 
pany, in New Haven, Connecticut, are taking in the defense of this 
suit? I do not ask you to give any professional communications, 
only as to that fact. 


The defendants object to the question on the ground that it has 
no relevancy to this case. 


A. I was employed by Mr. M. B. Schenck. I was spoken to by 
him to defend this case. 

Q. 4. That is the M. B. Schenck whose patent was introduced in 
evidence here, was it? 

A. Yes; I suppose so. 

Q. 5. Where does Mr. Schenck reside? 

A. I do not know. 

Q. 6. Do you not know, as a fact, that his patent is now controlled 
by the Yale Caster Company of New Haven ? 

A. I do not know. 

Q. 7. Are they not acting in concert with each other? 

A. I have no knowledge at all on the subject. 

Q. 8. Is it not your understanding that they are acting under 
some sort of an agreement in the manufacture of casters ? 

A. I have no knowledge. I have an understanding that there is 
some connection between Schenck and that company. 

Q. 9. Has not one of the officers of the Yale Custer Company been 
here at Indianapolis in relation to this suit? 

A. I do not know about that. 

Q. 10. To your knowledge, do you know of any person connected 
with the Yale Custer Company — come here on this business? 
A. I have no knowledge on that subject. 
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Q. 11. Is it not your understanding that.the defendants, — 
& Thoms, are to be relieved of any expense by Mr. Schenck or the 
Yale Caster Company, or both? 

A. I do not know that. I do not know what arrangements have 
been made. 

Q. 12. You do not look to Spiegel, Thoms & Co., the defendants, 
for any of your compensation in this case, do you? 

A. No, sir. 

Q. 13. You look solely to Mr. Schenck, do you? 

, A. I look to Mr. Schenck ; yes, sir. 
23 Q. 14. Was Mr. Schenck out here himself? 
A. He was at Richmond. I understand that Mr. Schenck 

has some kind of arrangement with the Yale Caster Company, and 


they are manufacturing casters; but what the Yale Caster Company ° 


is doing I do not know. 
And further the witness saith not. 


Henry Frank, being duly sworn to testify the truth, the whole 
— — and nothing but the truth relating to this cause, deposes as 
ollows: 


(Examined by C. P. Jacoss, Esq., solicitor for complainants :) 


Question 1. State your name, age, residence, and occupation. 

Answer. Henry Frank; age, fifty-seven years; occupation, manu- 
facturing and selling furniture and carrying on a store; residence, 
Indianapolis. 

Q. 2. You are a member of the firm of Spiegel, Thoms & Co., de- 
fendants in this case? 

A. Yes, sir. 

Q. 3. I now show you a model of the Yale caster, made of wood 
and iron, which has been given in evidence. You have seen casters 
like that before, have you not? 

A. (Producing a caster.) This is the only one I have seen. I 
never heard of it before or saw it before until I saw that caster 
N it to Mr. Jacobs). = 

Q. 4. I understand you. You now produce this model with a 
stem on it, and you state that you have this kind in your stock ? 

A. Yes, sir. 

Q. 5. Where did you buy these casters? 

A. From John Duer, Baltimore. 

Q. 6. How many ? , 

A. One hundred or one hundred and fifty-seven, or somewhere 
along there. 

Q. 7. And your firm, the defendants, have used them upon furni- 
ture that you have manufactured and sold ? 5 

A. Yes, sir. 

Q. 8. What is the name of this caster, as it is known in the 
trade? 

A. I think they call it the Yale caster. 

Q. 9. Manufactured by the Yale Caster Company of New Haven, 
Connecticut? 
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A. I sup it is. I never paid any attention to it, but that is 
what we call this—the Yale Caster Company. 

Q. 10. Are you acquainted with Mr. Burchenal, the defendants’ 
counsel, here? 

A. Not that I know of; I never saw bim before; no, sir. 

Q. 11. He is defending this suit for Spiegel, Thoms & Co., the de- 
fendants, at the expense of the Yale Caster Cumpany, is he not? 

A. Ido not know. When I bought the caster I asked John Duer’s 
agent whether that would conflict with the caster here, and he said 
no. I said I did not want anything that would make any trouble 
here. He said it would not conflict in any — with the Phonix 
at all; but he said, “If it does John Duer will defend you in an 
trouble on account of it.” We notified John Duer of the — 
ings in this case. 

Q. 12. Did they take charge of the case? 

A. Ves, sir. 

Q. 13. Is it not your understanding that the Yale Caster Company 
is defending the case? 

A. We never correspond with the Yale Caster Company ; we cor- 
respond with Duer. | 

. 14. It is your understanding that John Duer is agent ſor the 
Yale Caster Company? 

A. Yes; I suppose so. He is the one we dealt with. 

Q. 15. Is it not your understanding, through Duer, that the Yale 
Caster Company are defending this case ? 

A. I do not know, but we are looking to John Duer. He said if 

anything turned up he would attend to it. 
24 Q. 16. Your firm have never, personally, taken any steps 

5 a been at any expense in defending the case? 

No, sir. 


The complainants now offer in evidence the caster produced by 
the witness, and it is marked “ Complainants’ Exhibit Spiegel 
Thoms’ Yale Caster.” 

Complainants also offer in evidence a letter of seven pages, having 
the letter-head of the Yale Caster Company, dated New Haven, 
Connecticut, May 19, 1883, addressed to the Phoenix Caster Com- 
pany, signed by the Yale Caster Company and M. B. Schenck. It 
is marked “ Complainants’ Exhibit Yale Caster Company’s Letter.” 
(See appendix, p. —. 

The defendants object to the introduction of the said letter on the 

round that it has no connection with this case in any shape or 
orm. 


Witness excused and taking of the direct evidence closed. 


UNITED States oF AMERICA, bes : 
District of Indiana, : 


I, Anna Taylor, special examiner by order of court, do hereby 
certify that the foregoing depositions of William H. Tucker, Chester 
Bradford, Charles H. Burchenal, and Henry Frank were taken be- 
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fore me, by agreement of parties, at the office of Charles P. Jacobs, 

„ No. 36 N. Delaware street, in the city of Indianapolis, Ind., on 
the 7th day of July, 1884; that these depositions were taken on be- 
half of the complainants in a cause now pending in the circuit 
court of the United States for the district of Indiana, in chancery, 
wherein the Phoenix Caster Company is complainant and Augustus 
Spiegel and others are defendants; that these depositions were re- 
duced to writing by me, und each of said witnesses was by me first 
duly sworn to testify the truth, the whole truth, and nothing but 
the truth relating to the matters at issue in said cause; that on the 
taking of said depositions the complainants were represented by C. 
P. Jacobs, Esq., their solicitor, and the defendants by C. H. Burche- 


nal, Esq., their solicitor; that I am not akin to any of the parties in, 


said action, have no interest therein, and am not concerned ‘in the 
event of said suit. 
In witness whereof I hereunto set my hand this — day of July, 


: ANNA TAYLOR, 
Special Examiner by Order of Court. 


APPENDIX. 

Exhibits Referred to in Complainants’ Evidence. 
(CoMPLAINANTS’ EXHIBIT COMPLAINANTS’ PATENT.) 
Unitep States Patent OFFICE. 
ALEXANDER C. Martin, of Hamilton, Ohio. 
Improvement in Furniture Casters. 


Specification forming part of Letters Patent No. 190, 152, dated May 
1, 1877; application filed September 16, 1876. 


To all whom it may concern: 


Be it known that I, Alexander C. Martin, of Hamilton, Ohio, have 
invented an improved caster, of which the following is a specifica- 
tion. 

This invention relates to swiveling casters, and the objeets of the 
invention are to secure in such casters freedom from pivotal wear of 
carpet or floor and increased mobility in swiveling. 

The first object is attained by the use of two floor wheels whose 
axes are coincident, in connection with devices which insure the 
contact of both wheels with the floor, regardless of ordinary irregu- 
larities of floor surface. 

The second object of the invention is a natural result of the sup- 
pression of floor friction. 

In the — a a drawing, Fig. 1 is an elevation of my im- 
proved caster. Part of Fig. 1 is a vertical section. Fig. 2 is a side 
elevation, and Fig. 3 is a part elevation, exhibiting the portion cut 

away in Fig. 1. 
25 Common casters in swiveling pivot upon the floor. The 
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point of pivot motion is the point of contact between wheel 
and floor. Such pucker and wear carpets, and are sluggish in their 
swiveling action. Two rollers side by side will, in swiveling, turn 
in opposite directions, and it will be found that they roll upon the 
floor instead of pivoting, as does the single wheels ; but if the floor 
should be irregular, as is often the case, one wheel of the pair would 
not touch the floor, and the two-wheeled caster would become prac- 
tically a one-wheeled caster. 

— improvement consists in making the axis of the two wheels 
oscillatory with reference to the article to which the furniture caster 
is attached. The axis of oscillation, being at right angles to the 
floor wheels’ axis, allows the wheels to accommodate themselves to 
ordinary inequalities of floor. 

Referring to the drawing, A is a flange, from which depends the 
stem or boss C. This stem serves as a pivot for the swiveling motion, 
as a draft pin for the wheel-housing, and as a means of uniting the 

rts. a 
Pech, housing B furnishes bearing supports for the two floor wheels 
E E and the anti-friction pivot wheel F. The latter wheel is situ- 
ated centrally between and vertically above the floor wheels. The 
housing swivels upon the stem in the usual manner. Were only a 
swiveling motion of the housing desired, its fit upon the central 

ivot might be close, allowing only looseness enough for the swivel- 
ing action; but the object sought by my improvement demands that 
the housing should have a compound motion with reference to the 
central — It must revolve upon a vertical axis and oscillate 
upon a horizontal axis. 

This compound bearing is formed by making the housing bearing 
slightly elliptical and the housing collar bearing in rocker form, as 
shown in Fig. 3. 

The rocker may be on the side of the hole nearest the anti-friction 
wheel or on the opposite side, and the axis of the rocker should be 
in line with and a continuation of the axis of the anti-friction wheel 
F, so that the anti-friction wheel may not impede the oscillating 
motion. 

By means of the relief resulting from the elliptic nature of the 
housing opening and the rocker bearing freedom for oscillation is 
secured without interfering with the functions of the central pivot 
as a bearing of rotation, draft pin, and means of union. 

I claim as my invention— | 

A furniture-caster composed of the following elements: The floor 
wheels E E, the anti-friction pivot wheel F, the housing B, the 
elliptical housing opening or its mechanical equivalent, and the 
rocker-formed collar bearing or its mechanical equivalent, all com- 
bined so as to allow the floor-wheel axis to oscillate horizontally, 
substantially as and for the purpose oo 

ALEXANDER C. MARTIN. 

Witnesses : 

A. MYERS. 
MARTIN A. EISELE. 


(Here follows diagram marked p. 26.) 
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(CoMPLAINANTS EXHIBIT MARTIN ASSIGNMENT.) 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by Alex. C. Mar- 
tin, William H. Tucker, Henry Sohn, Robert S. Dorsey, and George 
A. Rentschler December 29, 1877, and recorded in Liber T 25, p. 381. 
Said record has been carefully compared with the original, and is a 
correct transcript thereof. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner. 

of Patents, have caused the seal of the Patent Office to be 
[szaL.] affixed this 17th day of September, in the yéar of our Lord 

one thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and ninth. 


R. G. DRYENFORTH, 
Acting Commissioner. 


This agreement, entered into at Hamilton, Butler county, and 
State of Ohio, by and between Alexander C. Martin, for and in be- 
half of himself, his heirs, executors, administrators, and assigns, of 
the first part, and William H. Tucker, Henry Sohn, Robert S. Dor- 
sey, and George A. Rentschler, jointly and severally, for and on be- 
half of themselves, their and each of their heirs, executors, admin- 
istrators, and assigns, of the second part, witnesseth : ‘That whereas 
letters patent of the United States for an improvement in casters 
were issued to the party of the first part, dated May Ist, 1877, No. 
190,152 United States patent; and whereas the parties of the second 
part are desirous of acquiring an interest in said patent: Now, there- 
fure, the parties have agreed as follows: 

First. That the party of the first part is, at the time of makin 
this agreement, the sole and exclusive proprietor and owner of sai 

tent. 

— That, for and in consideration of one thousand and seven 
hundred dollars ($1,700) to him paid by the parties of the second 
part, the receipt of which is — — — and other con- 
siderations hereinafter specified, the said party of the first part hereby 
sells, assigns, transfers, and sets over unto the said parties of the sec- 
ond part all the right, title, and interest whatsoever which said 
party of the first part has in said improvement in casters and in and 
to the letters patent afuresaid and in and to any and all patentable 
improvements in casters which said first party may hereafter make 
within the life of said patent, all reasonable expenses incurred in 
making said improvements and in obtaining patents for the same 
to be paid by said second parties, and the same to be held and en- 
joyed y the said parties of the second part, for their own use and 
hoof and for the use and behoof of their legal .representatives, to 

the full end of the term for which said letters patent were, are, or 
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may be granted, thus including all extensions as fully and entirely 
as the same would have been held and enjoyed by the party of the 
first part had this assignment and sale not n made, said parties 
of the second part agreeing to sell to said party of the first part whet 
casters he may need to apply upon a lamp-stand and sewing-ma- 
chine caster arrangement as now made by the party of the first part 
at — per cent. less than their wholesale prices as made to other 
parties. 

Third. That said party of the first part will sign, without any 
further consideration, any lawful papers pertaining to the securing 
of foreign patents upon said improved caster, and, upon presenta- 
tion, any papers necessary to secure to the parties of the second part 
full ownership in said patent, it being understood that all expenses 
in any way attending the issue of said patents shall be borne by 
said parties of the second part. 

Fourth. That, as a further consideration,“ * * the said 
parties of the second part will pay to the said party of the first part 

during the full term of said United States patent and any 
28 extension thereof the sum of four cents in money for and on 

each set of said casters made by said second parties, their 
heirs and assigns, during said term and extensions of the said United 
States patent, it being understood that four casters constitute a set 
of casters, said payments to be made quarterly, the provision of this 
section to apply tu any and all said patentable improvements on 
said casters referred to in section second of this contract. 

Fifth. That the said parties of the second part will, within thirty 
days after the end of each quarter next after January Ist, 1878, 
render to the said party of the first part a sworn statement of the full 
number of casters made by them, the parties of the second part, 
during that quarter, and will, within the same time, pay to said 
first party the four cents on each set of casters so made by said 
second parties during said quarter, as provided in section fourth of 
this contract ; and said parties of the second part agree to keep regu- 
lar books of account of their manufacture and sale of said casters, 
which said books shall be at all times open to the inspection of said 
first party or his authorized agent or attorney ; and said first party 
shall have the right, whenever he may deem proper and necessary 
for his protection during the life of this contract, to stamp or cause 
to be stamped each and every caster so made before the same are 
offered for sale or shipped; and said second parties agree at all times 
to give him all facilities for putting on said stamps. 

ixth. That if the consideration provided for in sectior fourth of 
this agreement shall not amount during the eleventh and twelfth 
quarters after the Ist day of January, 1878, to at least the aggregate 
of three dollars per day for each week day in each of said quarters, 
respectively; during the thirteenth and fourteenth quarters to at 
least three dollars and fifty cents per day, and during the fifteenth 
and each and every succeeding quarter during the term of said 
United States patents and the extensions thereof to at least four 
dollars per day for each week day in said quarters, respectively, and 
should —— of said sets of casters made by said party of the 
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second part during any one of the said quarters multiplied by four 
cents not amount to or equal the sums of money indicated or ar- 
rived at by multiplying the number of week days in any such quar- 
ter by the number of dollars and fractions thereof hereinbefore 
provided for such quarter in this section, then the said parties of 
the second part will pay to the said party of the first part, within 
thirty days after the end of any such quarter, in addition to the said 
four cents on each set of casters so made in such quarter, a sum of 
money equal to the difference between the aggregate of said four 
cents per set of casters and the aggregate sum of said per diem in 
any suck quarter; but nothing in this section shall be constructed 
as limiting said party of the first part to any said per diem or to 
lessen his right to receive four cents on each set of casters so made 
by the said parties of the second part, their heirs and assigns, as 
hereinbefore provided, should said four cents per set of casters 
made in any quarter exceed the said per diem provided for such 
quarter. 

Seventh. That the party of the second part will cause all casters 
made under this agreement to be plainly marked as follows: “ Mar- 
tin’s pat., May 1, 1877.” 

Eighth. That thé parties of the second part, while they are en- 
gaged in making said casters as hereinbefore specified, will not en- 
gage in the manufacture and sale of other casters, except common 
casters, such as are now in the market, without the written consent 
of the party of the first part or his legal representatives, as herein- 

before specified. 

Ninth. That in case of failure on the part of parties of the sec- 
ond part to faithfully fulfill any and all of the stipulations and pro- 
visions of this contract on their part to be performed, then, and at 
the time of said failure to fulfill any and all of said stipulations 
and provisions, the second section of this agreement, insomuch as 
it refers to the assignment of said letters patent as hereinbefore 
mentioned, shall be null and void, and the same shall revert back 
to the first party and be revested in him the same as if said assign- 

ment had never been made and entered into. 
29 Tenth. The parties of the second part agree to pay the roy- 
alty named in this contract on all casters shipped by the par- 
ties of the second part or their agents into Canada or any other 
foreign countries. 

In testimony whereof we have hereunto set our hands and affixed 

our seals in duplicate this 29th day of December, A. D. 1877. 


ALEX. C. MARTIN. SEAL. 
WILLIAM H. TUCKER. SEAL. 
HENRY SOHN. | SEAL. 
ROBERT S. DORSEY. SEAL. 


GEORGE A. RENTSCHLER. [SRAL. 


In the presence of H. L. Morey as to Robert S. Dorsey; J. E. 
Morey, John M. Long, and H. L. Morey as to Martin, Tucker, Sohn, 
and Rentschler. 


— 


| 
| 
i 
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CoMPLAINANTs’ Exnisit PHa:nrx Caster Co. ASSIGNMENT. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by W. H. Tucker, 
James T. Layman (executor), Kate L. Dorsey, Henry Sohn, and G. 
A. Rentschler December 14, 1883, and recorded in Liber A 3], p. 
201. Said record has been carefully compared with the original and 
is a correct transcript thereof. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner of 

Patents, have caused the seal of the Patent Office to be 
[sEAL.] affixed this 17th day of September, in the year of our Lord 

one thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and ninth. 


R. G. DYRENFORTH, 
| Acting Commissioner. 


Whereas, on the Ist day of May, 1877, Alexander C. Martin, of 
Hamilton, Ohio, procured letters patent of the United States of 
— for an improvement in furniture casters, numbered 190,152; 
an 

Whereas afterward, on the 29th day of December, 1877, the said 
Alexander C. Martin, by an assignment in writing under his hand 
and seal, assigned and conveyed to William H. Tucker, Henry Sohn, 
Robert S. Dorsey, and George A. Rentschler all the right, title, and 
interest of him, the said Martin, in and to said letters patent in con- 
sideration of the sum of seventeen hundred dollars in cash and other 
considerations named in said assignment, which was duly recorded 
in Liber T 25, page 381, of the Transfers of Patents in the Patent 
Office of the United States, on the 9th day of August, 1880; and 

Whereas, after the execution of such assignment, the suid assignees, 
Tucker, Dorsey, Sohn, and Rentschler, carried on the business of 
making and selling furniture casters of the kind described in said 
Martin’s letters patent at Indianapolis, Indiana, and at Hamilton, 
Ohio, under the firm name and style of the Phoenix Caster Com- 


pany: and 
hereas, in the year 1883, the said Tucker, Dorsey, Sohn, and 
Rentschler organized and incorporated as a corporation, under and 
in pursuance of the laws of the State of Indiana, for the manufact- 
ure and sale of furniture casters and other devices for the further- 
ance of their common interests and to secure the uninterrupted con- 
tinuance of the business in case of the death or permanent disability 
of any of them ; and 

Whereas, after such incorporation had been duly perfected under 
the name of the Phoenix Caster Company, and in accordance with 
the laws of the State of Indiana, the said Robert S. Dorsey, one of 
the assignees aforesaid, died, and before any assignment or transfer 


ͤ— ——— ee eee — 
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of any rights to the newly incorporated company under said letters 
patent and the — thereof had been made by the said 
assignees ; anc 
30 Whereas it was the intention of said Tucker, Dorsey, Sohn, 
and Rentschler to make to the newly incorporated company 
a full and complete assignment of all their rights, title, and interest 
in and to said letters patent and the invention therein described, 
and receive in consideration thereof paid-up certificates of stock in 
said corporation to the amount of their several interests in said 
assignment, and only the severe illness and subsequent death of 
said Dorsey prevented such intention from being carried out; and 

Whereas, under the last will and testament of said Robert S. 
Dorsey, his widow, Kate L. Dorsey, was and is the sole legatee, and 
James T. Layman was constituted sole executor, and has duly quali- 
fied as such and entered upon his duties; and 

Whereas it is now desirable that the original intention of the 
parties incorporating the Phoenix Caster Company should be car- 
ried out, and all rights heretofore accrued or hereafter to accrue 
should be duly assigned to said company so as to vest the title in 
and to said letters patent and the invention therein described in the 
newly incorporated-company : 

Now, therefore, in consideration of the premises and of the receipt 
by us of certificates of stock in said Phoenix Caster Company to the 
amount of sixteen thousand dollars, in the proportion of four-tenths 
to the executor of said Robert S. Dorsey, one-tenth to William H. 
Tucker, and five-tenths to Henry Sohn and George A. Rentschler, 
we, the aforesaid William H. Tucker, James T. Layman, as executor 
of Robert L. Dorsey; Kate L. Dorsey, Henry Sohn, and George A. 
Rentschler, have sold and assigned and do hereby sell, assign, and 
convey to the Phenix Caster Company of Indianapolis, Indiana, 
all and singular our rights, titles, interests, and claims in and to 
letters patent of the United States numbered 190,152, issued to 
Alexander C. Martin on the 1st day of May, 1877, for an improve- 
ment in furniture casters, as the same was assigned and conveyed 
to William H. Tucker, Robert S. Dorsey, Henry Sohn, and George 
A. Rentschler by the deed of Alexander C. Martin, dated December 
29, 1877, hereinbefore mentioned ; and do further assign and convey 
to the said The Pheonix Caster Company all royalties, damages, 
and money demands which may have heretofore accrued to us or 
either of us from any person or persons whatsoever, either by rea- 
son of any infringements upon our rights or arising from any 
other cause whatever; and we do hereby fully authorize and em- 

wer the said The Phoenix Caster Company to cause her name to 

substituted as complainant in any case now pending in any court 
whatever in place of the names of sdid Tucker, Dorsey, Sohn, 
and Rentschler, the original assignees of said Martiu, and to prose- 
cute any such suit to final determination in her corporate name, and 
to have, receive, and enjoy all rights thereunder for her own use and 
behoof in as full and ample a manner as the same could have been 
held, received, or enjoyed by us; and we do further authorize and 
empower the Phenix Caster Company, in her own name and for 
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her own exclusive use and behoof, to institute and prosecute any 
suit or suits in any proper court for the recovery of any damages, 
gains, or profits which may have heretofore accrued to us or in our 
—_ against any and all persons who may have infringed our 
rights. 

"And we do further hereby assign and transfer unto the said The 
Phoenix Caster Company all and singular all other property hereto- 
fore belonging to the partnership known as the Phawnix Custer 
Company, personal or real, goods, chattels, and choses in action, of 
— sort and description whatsoever. 

All rights hereby granted under said letters patent to be held 
and enjoyed by the said corporation, the Phanix Caster Company, 
in as fall and ample manner as the same could have been held and 
enjoyed by us or either of us if this assignment had not been made, 

and for the full end of the term of said letters patent. 
31 In witness whereof we have hereto set our hands this 14th 


day of December, 1883. , 
| W. H. TUCKER. SEAL. 
JAMES T. LAYMAN, [sEAL. 


(Executor of Robert S. —4 Deceased). 
KATE L. DORSEY. IsSxAL.] 


In the presence of H. C. Holloway, S. B. Cary, witnesses to signa- 
tures of W. H. Tucker, J. T. Layman, and Kate L. Dorsey. 
HENRY SOHN. SEAL. 
G. A. RENTSCHLER. — 


Fred. Doeller and Rob't L. Griffith, witnesses to signatures of 
Henry Sohn and George A. Rentschler. 


(CourLAIx AN TS Exuisit Propate LETrers.) 


I, Robert S. Dorsey, of the city of Indianapolis, Indiana, do make 
and declare this my last will and testament: 

I give and bequeath to my wife, Catharine L. Dorsey, all my prop- 
erty of every name, kind, and description, whether real, personal, 
or mixed, and wherever situate, to have and to hold as her own ab- 
solutely. I hereby appoint James T. Layman as the executor of this 
my last will and testament. 

I hereby revoke any and all other wills by me at any time here- 
tofore made. 

In witness whereof I hereunto subscribe my name this 18th day 
of November, 1882, in the presence of Abram W. Hendricks and 
Albert Baker, called by me as attesting witnesses hereto. 

ROBERT S. DORSEY. 


Subscribed by us as attesting witnesses in the presence of said tes- 
tator, at his request, and in the presence of each other this 18th day 
of November, 1882, and signed by him in our presence. 

A. W. HENDRICKS. 
ALBERT BAKER. 
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STATE OF INDIANA, t 
County of Harion,, 

Before the Marion circuit court of the county of Marion, in the 
State of Indiana, personally came Abram W. Hendricks and Albert 
Baker, subscribing witnesses to the foregoing instrument of writing, 
who, being first duly sworn, upon oath depose and say that Robert 
S. Dorsey, the testator named in the instrument of — purport- 
ing to be his last will and testament, did sign, seal, publish, and de- 
clare the same to be his last will and testament on the day of the 
date thereof; that the said testator was at the said time of the full 


age of twenty-one years and of sound and disposing mind and’ 


memory, and that he was under no coercion, compulsion, or restraint, 
and that he was competent to devise his property, and that the said 
testator so signed, sealed, published, and declared the same to be his 
last will and testament, in manner and form as aforesaid, in the 
presence of affiants, the subscribing witnesses thereto, and that they 
each attested the same and subscribed their names as witnésses 
thereto in the presence and at the request of said testator and in the 


presence of each other. 
A. W. HENDRICKS. 
ALBERT BAKER. 


Subscribed and sworn to in open court, in witness of 
which I, Moses G. McLain, clerk of said court, hereunto 
[seat.] affix the seal of said court and subscribe my name, at In- 
dianapolis, this 12th day of December, A. D. 1883. 
M. G. McLAIN, Clerk. 
STATE OF — 
Marion County, 


I, Moses G. McLain, clerk of the circuit court of the county of 
Marion, in the State of Indiana, do hereby certify that the foregoing 
last will and testament of Robert S. Dorsey has been duly admitted 
to probate before the said court; that the same was proven by the 

examination under oath of Abram W. Hendricks and Al- 

32 bert Baker, the subscribing witnesses thereto, and that a full 

and complete record of the said will and of the proof and 

examination of the witnesses by whom the same was proven has 

been made and is now of record in Will Record“ H“ of said county, 
on pages 264 and 265. 

In testimony whereof I have hereunto affixed the seal of 

DL. s.] the said court and subscribed my name, at Indianapolis, this 

12th day of December, A. D. 1883. | 
M. G. McLAIN, Clerk. 


I, Moses G. McLain, clerk of the circuit court for the county of 
Marion, in the State of Indiana, do certify the annexed to be a true 
copy of the last will of Robert S. Dorsey, late of said county, de- 
ceased, and of the certificate of probate as endorsed thereon; and 
James T. Layman, having duly qualified and given bond, as re- 
— by law, as executor, is duly authorized to take upon himself 
the administration of said estate according to such will. 
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Witness my hand and the seal of said court the 6th day 
[srat.] of September, 1884. 
MOSES G. McLAIN, Clerk. 


* (CoMPLAINANT’S EXHIBIT CORPORATE ARTICLES.) 
Certificate. 
STATE OF INDIANA, t ime 


Office of Secretary of State, 


I, W. R. Myers, secretary of state of the State of Indiana, do 
hereby certify that the annexed articles of incorporation of the 
“ Phoenix Caster Company” is a true and complete copy on file in 
the office of the secretary of state January 18th, 1883, and is so re- 
corded and upon file in said office. 

In witness whereof I have hereunto set my hand and 
[sEAL.] affixed the seal of the State of Indiana, at the city of In- 
dianapolis, this 6th day of September, A. D. 1884. 
W. R. MYERS, 


Secretary of State. 


Certificate for Incorporation of the Phaniz Caster Company of Indian- 
apolis, Indiana. . 


The undersigned, citizens of the States of Indiana and Ohio, de- 
siring to form a manufacturing company under and in pursuance 
of an act of the General Assembly of the State of Indiana, entitled 
An act for incorporation of manufacturing and mining companies 
and companies for mechanical purposes, approved May 20, 1852, 
and the various acts supplemental thereto and amendatory thereof, 
do now, in accordance with the —— of the first section of 
said act, make, sign, and acknowledge a certificate ſor incorporation 
under said act that is to say: 

First. The incorporate name shall be “The Phoenix Caster Co.” 

Second. The object of its formation is to manufacture furniture 
and truck casters and other hardware specialties. 

Third. The amount of the capital stock is one hundred thousand 
dollars ($100,000), which shall be divided into shares of fifty dollars 


($50.00) each. ' | 
Fourth. The term of existence of the company shall be twenty- 


five years. 

Fin. The company affairs shall be managed by four directors, 
who shall be annually chosen from and by the stockholders on the 
second Tuesday in January of each year: Provided, That Robert S. 
Dorsey, William H. Tucker, Henry Sohn, and Geo. A. Rentschler 
shall be directors and manage the affairs of the company for the 
first year. 

Sixth. The operations of the company shall be carried on and its 

rincipal office is located in the city of Indianapolis, Marion county, 
State of Indiana. 
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33 In witness whereof we have hereunto set our hands, at 
Indianapolis, Ind., this 18th day of January, 1883, this in- 
strument being executed in duplicate, as required by law. 
| ROBERT S. DORSEY. 
HENRY SOHN. 
GEO. A. RENTSCHLER. 
WILLIAM H. TUCKER. 
STATE OF INDIANA, } aes 
Marion County, 


Before the undersigned, a notary public in and for the county of 
Marion, State of Indiana, personally came Robert S. Dorsey, Henry 
Sohn, George A. Rentschler, and William H. Tucker, the subscribers 
to the foregoing instrument, and severally signed and acknowledged 
the execution thereof as their free act and deed for the purposes 
therein set forth. 

Witness my hand and official seal this 18th day of Janu- 


[SEAL. } ary, 1883. 
: CHARLES S. SPRITZ, 
Notary Public. 


StaTeE OF INDIANA, . 
Marion County, l 


I, Jacob L. Bieler, recorder in and for said county, do hereby cer- 
tify that the above and foregoing is a true, full, and complete copy 
of the record of the articles of association of the Phoenix Custer 
Company of Indianapolis, Ind., as the same now appears of record 
in the recorder’s office of Marion county, in the State of Indiana, in 
Miscellaneous Record No. 5, at page 619. 

[seat] In witness whereof J hereunto set my hand and official 
J seal, at Indianapolis, this 8th day of July, 1884. 
J. L. BIELER, 
Recorder of Marion County, Indiana. 


(CoMPLAINANTs’ Exuisit KRINOMAN ‘DECREE.) 


In the Circuit Court of the United States, District of Indiana. May 
Term, 1883. 


Fripay, May 4th, A. D. 1883. 
Before Honorable Thomas Drummond, judge. 


WILrIAM H. Tucker, RonkRT S. Dorsty, Henry Sonn, 
and GrorGE A. RENTSCHLER f 
v8. 
NELSON KINGMAN. 


Chancery. 


Now come the complainants, by C. P. Jacobs, Esq., their solicitor, 
and move the court to set this cause down for final hearing and de- 
cree upon the default of the defendant and decree pro confesso, here- 
tofore entered on the 5th day of February, 1883; which motion is 
now granted. 


— 
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And thereupon the complainants produce before the court oral and 
documentary evidence and the exhibit of mechanical devices, from 
which the court finds as follows: 

First. That Alexander Martin, of Hamilton, Butler county, Ohio, 
was the first and original inventor of an improvement in furniture 
enstels, and that letters patent of the United States were issued to 
him therefor on the 1st day of May, 1877, numbered 190,152, and 
that said letters patent are good and valid. 

Second. That on the 29th day of December, 1877, the complain- 
ants became and now are the owners of said letters patent for the 
entire territory of the (United States, by assignment from said Alex- 
ander Martin, as set forth in the bill of complaint. 

Third. That the defendant, Nelson Kingman, has infringed upon 
the complainants’ rights under said letters patent and the assign- 
ment thereof to them by the sale of furniture casters manufactured 
under and in accordance with certain letters patent issued to Martin 
B. Schenck, of Fulton, New York, on the 29th day of November, 

1881, and numbered 250,290. ; 
34 Fourth. That on the 23d day of October, 1882, the com- 

— by counsel, addressed a written notice to said 
Schenck, notifying him that the casters as made and sold by him 
were infringements upon the Martin patent, No. 190,152, and re- 
quested him to desist from the manufacture and sale thereof; that 
such notice was enclosed in a sealed envelope, addressed M. B. 
Schenck, Fulton, N. V., the postage prepaid by the affixing of the 
proper stamp, and deposited in the post office at Indianapolis, Ind., 
the same day. 

Fifth. That on the 14th day of February, 1883, and after the 
entering of the default of defendant — in this case, the com- 
plainants, by counsel, wrote a letter to M. B. Schenck, Fulton, N. V., 
informing him that a default had been entered in this case and 
agreeing to grant him thirty days longer in which to file an answer 
and make a defense to this suit, and notifying said Schenck that 
unless he should now proceed to make such decree they should 
regard it as a concession on the part of him, said Schenck, that the 
casters made by him were an infringement upon complainants’ 
patents. That this letter was put in a sealed envelope, addressed to 
said M. B. Schenck, at Fulton, N. Y., the postage prepaid, and de- 
posited in the post office at Indianapolis, Ind., the same day. 

Sixth. That the complainants are entitled to a perpetual injunc- 
_ against the defendant Kingman, as prayed in the bill of com- 

aint. 
2 Seventh. That inasmuch as the sales by the defendant Kingman 
were few in number that the defendant [complainants] (they now 
waiving any reference to a master to compute — are entitled 
to recover of defendant nominal damages —one dollar —and all the 
costs of this action, taxed at — dollars. 

It is therefore ordered, adjudged, and decreed by the court that 
the defendant, Nelsun Kingman, be perpetually enjoined from mak- 
ing, selling, or using any furniture casters like or similar to those 
W said Schenck letters patent No. 250, 290, or like or 


* 
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similar to those he has heretofore sold, and that he pay to complain- 
ants the sum of one dollar damages and all the costs of this action, 
and that in default thereof execution issue therefor as at law, colleet- 
ible without any relief from valuation or appraisement laws. 

All of which is finally ordered, adjudged, and decreed. 


In the Circuit Court of the United States, District of Indiana. 


Unitep States oF AMERICA, | 1 
District of Indiana, 4 


I, Noble C. Butler, clerk of said court for said district, do hereby 
certify that the above and foregoing isa full, true, and complete copy 
of the order of said court made and entered of record in my office 
on the 4th day of May, A. D. 1883, in the cause entitled William H. 
Tucker et al. v. Nelson Kingman, No. 7529. 

Witness my hand and the seal of said court, at Indian- 
apolis, in said district, this 7th day of May, A. D. 1883. 

NOBL C. BUTLER, Clerk. 


[SFAr..] 


(CoMPLAINANT’s Exutpit SonEN CR PATENT.) 
Unitep States PATENT OFFICE. 
Martin B. Scuenck, of Fulton, New York. 


Caster. 


Specification forming part of Letters Patent No. 250,290, dated Nov. 
29, 1881; application filed Oct. 22, 1881. (Model.) 


39 ‘To all whom it may concern: 


Be it known that I, Martin B. Schenck, a citizen of the 
United States, residing at Fulton, in the county of Oswego and 
State of New York, have invented an improvement in casters, of 
which the following is a specification. 

The subject of this invention is a caster with two floor wheels, the 
bearing frame or housing of which is provided with an anti-friction 
roller, preferably located directly over the axis of the floor wheels, 
running on the under surface of a track plate, by which the caster 
may be secured to a truck or to the leg of any article of furniture. 
In the center of the attaching track plate is a hemispherical bowl 
or rear po forming a projecting boss on the under side, in the 
center of which is a cylindrical opening for the reception of a rigid 
stud projecting upward from the wheel frame, said rigid stud con- 
stituting the vertical pintle on which the caster turns and the con- 
nection by which draft is applied from the attaching plate to the 
swiveled wheel frame. The wheel frame is attached to the track 
plate by means of a pin passed downward through the hollow stud 
and there secured, said pin having a head convex on the under 
side; or it may be a hemispherical head, so as to form, in connec- 


— 
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tion with the bowl of the track plate in which it rests, a universal 
or ball-and-socket joint, the aperture in the bottom of the bow! 
being of sufficient size to afford free play in all directions. 

In order that the invention may be fully understood, I will pro- 
ceed to describe it with reference to the accompanying drawings, in 
which Fig. 1 isa front view of my improved caster. Fig. 2 is u 
side view. Fig. 3 is a vertical section on the line 3 3, Fig. 1. Fig. 
4 is a similar section, illustrating a modification. Fig. 5 is an 
under-side view of the attaching or track plate. 

A represents a track plate to be secured to the bottom of a truck 
or to the leg of any article of furniture to which the caster is to be 
applied. In the center of this plate isa downwardly projecting 
bowl, B, of approximately spherical form, with an aperture, C, in 
its bottom. 

C represents the housing or wheel frame of the caster. It is con- 
structed with suitable lugs, e e c, between which the two floor wheels 
E E are confined, the said wheels running upon a horizontal pintle, 
F, extending through their hubs and through apertures prepared 
for them in the Jower ends of the lugse. The upper part of the 
housing or wheel frame C is constructed with a hollow stud, D, 
extending upward within the aperture J of the bowl B. and forming 
the vertical pivot of the caster frame and the means by which it is 
drawn when the truck or furniture to which it is attached is moved. 
The wheel frame or housing C is attached or secured to the track 
plate A by a pin, G, fixed by riveting or otherwise in the aperture 
of the hollow stud D, and having a head, g, resting in the depres- 
sion B, and made convex on the under side, so as to afford the nec- 
essary lateral rocking motion to the frame. 

The anti-friction wheel H is located over, or nearly over, the 
horizontal axle or pintle F of the flocr wheels E. It turns on a bolt 
or pin, I, and bears upward against the under surface of the track 

late A. 

The track plate may be made round, as represented in full lines 
in Fig. 5, the form of the pivoted frame affording convenient access 
to screw holes located at a a, within the track of the wheel H. This 
circular form of the plate avoids any projections which miglit ob- 
struct the rotation of the frame; but, if preferred, the plate may 
have projecting lugs for the reception of serew holes, as illustrated 
in dotted lines. 

The rigid stud, which projects upward from the housing to form 
the vertical axis thereof and receive the draft, may be formed in 
one piece with the pin which holds the parts together, as illustrated 
in Fig. 4, where G represents the said attaching pin and draft stud 
g, its convex head — in the bowl B, as beſore, and d an en- 
lurgement or extended cylindrical collar, formed on the said pin or 
stud, to occupy the aperture 4 of the bowl B, the lower end of whieh 

collar or enlargement constitutes a shoulder, against which 
36 the upper face of the housing C is driven and secured in the 
act of riveting the lower end of the stud C permanently 
within it. It will be observed that by thus permanently fixing the 
stud or pin G within the housing C the said stud is caused to form, 
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in effect, a permanent and rigid part of the said housing. This re- 
sult is further secured by the shoulder or enlargement d, forming 
a solid bearing between the stud and the housing, and being pro- 
vided with 5 d, to engage in a notch in the plate to prevent 
turning. Under this modification, as in the form of the in vention 
first described, it will be observed that the draft is applied to the 
upper part of the caster frame through the projecting upper part of 
the rigid stud. 

In order to prevent the outer part of the caster frame dropping 
when the — or furniture is lifted from the floor, the said frame is 
provided with a rearwardly projecting tail piece, J, so nearly in eon- 
tact with the track plate A that it will rest against it the moment 
the anti-friction wheel H drops therefrom. 

I prefer to place the anti-friction wheel H directly over the floor- 
wheel axis, so that the caster will be balanced without any material 
upward or downward strain while in use. By thus balancing and 
centering the caster, I avoid the binding and friction on the center 
pintle which are caused by placing the anti-friction wheel on either 
side of the floor-wheel axis, as is the case with some double floor- 
wheel casters heretofore devised and used. 

It will be observed that my improved caster avoids the projection 
of any vertical stud or pintle below the caster frame, and that the 
draft is applied directly to the upper part of the caster frame instead 
of, as in some other casters, to the lower part of the vertical stud or 
bearing, which thus acts disadvantageously as a long lever, render- 
ing it extremely liable to break the track plate or draw out the 
screws by which it is attached. The entire depth from the top of 
the attaching plate to the bottom of the central part of the caster 
frame is materially reduced by my improvement, and the entire 
device rendered more compact. 

These improvements are of great practical importance in the 
working of the caster, enhancing both its strength and durability, 
and also in the appearance of the caster, rendering it much more 
neat and sightly. 

Having thus described my invention, what I claim as new and 
desire to secure by letters patent is the combination of the attach- 
ing track plate A, formed with a centering aperture, ö, the housing 
C, having an upwardly projecting rigid stud engaging in the aper- 
ture b and a connecting rivet, the two floor wheels E, and the anti- 
friction wheel H, all substantially as set forth. 

MARTIN B. SCHENCK. 

Witnesses : 

J. J. WRIGHT. 
O. SEELY. 


(Here follows diagram marked page 37.) 


— M. B. SCHENCK. 


AEB. 
V No. 260,290. Patented Nov. 20, 1881. 
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38 Very important improvements in two-wheel casters. 
A WORD TO THE TRADE ON THE MERITS OF THE YALE CASTER. 


A two-wheel caster has important advantages over the common 
one-wheel caster. The load is carried by a larger number of wheels, 
and the pivotal action of the single-wheel caster, whereby carpets 
are destroyed, is entirely overcome. In turning both wheels will roll 
ahead, or one will roll backward and the other forward. 

By the introduction of friction wheels, as in the Yale caster, the 
binding friction at the central stem is entirely overcome, as the load 
is removed to the friction wheels. Their action is very sensitive, 
and they turn promptly and easily. Casters with two floor wheels 
and one friction wheel have been long in use. With such the entire 
load is carried on one edge of the plate, and the axis of the floor 
wheels must necessarily be brought out to a line directly under the 
friction wheel. : 3 

One of our improvements consists in the use of two friction wheels, 
placed on opposite sides, instead of one, as heretofore used. This 
admits of the floor wheels being set back nearer the center of the 
caster and gives a bearing on each side to both plate and frame. 

It relieves the strain on the screws and other parts. It 
39 makes it absolutely frictionless. It removes the serious ob- 

jection of clumsiness, and admits of our neat and graceful 
wheel-frame pattern with round front—a very noticeable improve- 
ment over the old pattern of square-frame casters. 

Our devices for the adjustment of the wheels to uneven floors and 
for turning on the center are entirely new. They are the simplest 
form of a universal joint, and add greatly to the strength and action 
of the caster. The usual long stud projecting down through the 
center is superseded by a strong short stud, and the draft of the 
caster is applied near the base of the plate. This caster is not taken 
in pieces to apply to furniture, and cannot by its own action, un- 
screw and come apart in use. All the wheels are “chucked” and 
drilled, and no pains spared in their mechanical or artistic construc- 
tion to make the Yale caster perfect in every respect. 


UnitTep SrarESs Patent OFFICE. 


SEBASTIAN Kownz, of Louisville, Kentucky, assignor of one-half his 
right to Paul W. Carle, of same place. 
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To all whom it may concern: 

Be it known that I, Sebastian Konz, of Louisville, Jefferson county, 
State of Kentucky, have invented an improvement in furniture 
casters, of which the following is a specification. 
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38 Very important improvements in two-wheel casters. 
A WORD TO THE TRADE ON THE MERITS OF THE YALE CASTER. 


A two-wheel caster has important advantages over the common 
one-wheel caster. The load is carried by a larger number of wheels, 
and the pivotal action of the single-wheel caster, whereby carpets 
are destroyed, is entirely overcome. In turning both wheels will roll 
ahead, or one will roll backward and the other forward. 

By the introduction of friction wheels, as in the Yale caster, the 
binding friction at the central stem is entirely overcome, as the load 
is removed to the friction wheels. Their action is very sensitive, 
and they turn promptly and easily. Casters with two floor wheels 
and one friction wheel have been long in use. With such the entire 
load is carried on one edge of the plate, and the axis of the floor 
wheels must necessarily be brought out to a line directly under the 
friction wheel. i 

One of our improvements consists in the use of two friction wheels, 
placed on opposite sides, instead of one, as heretoſore used. This 
admits of the floor wheels being set back nearer the center of the 
caster and gives a bearing on each side to both plate and frame. 

It relieves the strain on the screws and other parts. It 
39 makes it absolutely frictionless. It removes the serious ob- 

jection of clumsiness, and admits of our neat and graceful 
wheel-frame pattern with round front—a very noticeable improve- 
ment over the old pattern of square-frame casters. 

Our devices for the adjustment of the wheels to uneven floors and 
for turning on the center are entirely new. They are the simplest 
form of a universal joint, and add greatly to the strength and action 
of the caster. The usual long stud projecting down through the 
center is superseded by a strong short stud, and the draft of the 
caster is applied near the base of the plate. This caster is not taken 
in pieces to apply to furniture, and cannot by its own action, un- 
screw and come apart in use. All the wheels are “chucked” and 
drilled, and no pains spared in their mechanical or artistic construc- 
tion to make the Yale caster perfect in every respect. 


Unitep States Patent OFFICE. 


Sebastian Konz, of Louisville, Kentucky, assignor of one-half his 
right to Paul W. Carle, of same place. 


Improvement in Furniture Casters. 


Specification forming part of Letters Patent No. 196,024, dated Oc- 
tober 9, 1877; application filed August 6, 1877. 


To all whom it may concern: 

Be it known that I, Sebastian Konz, of Louisville, Jefferson county, 
State of Kentucky, have invented an improvement in furniture 
casters, of which the following is a specification. 
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My invention relates to certain improvements which I have made 
upon the furniture caster for which a patent was granted me, dated 
June 20, 1876, No. 178,857, and consists, first, in the novel devices 
by which the upper part of the caster is connected with the lower 
portion, which contains the friction rollers and the ball roller, in 
such a manner that such lower portion can revolve horizontally ; 
secondly, in the combination of a hollow screw shaft, which is screwed 
into the leg of the article of furniture, and having a set screw in its top 
end and an interior revolving shaſt designed to revolve within the 
screw shaft, it being — in its upper end with a concave hard- 
ened bearing for the set screw, so that when the lower part of the 
easter revolves within the upper the only point of frietional contact 


(except the connecting screw before mentioned) will be that point of - 


the pivot screw and that bearing, and thus the friction will be di- 
minished ; and, thirdly, to the peculiar construction and mountin 
of a pair of friction rollers in the lower portion of the caster an 
cutting away the middle portion of the rollers in such a manner 
that the ball roller will come in contact with the outer ends only, 
and thus friction between them and the ball will be greatly dimin- 
ished, all of which devices will be hereinafter more fully described 
and definitely claimed. 


(Here follows diagram marked page 40.) 


40 Referring to the accompanying drawings, figure 1 repre- 

sents an elevation of a caster embracing in jts construction 
my improvement; Fig. 2, a central vertical section of the same; 
Fig. 3, a perspective view of the interior shaft and roller frame 
inverted, and Fig. 4, a detail view of the ball roller in connection 
with a friction roller in an inverted position. 

A is the base or cylinder and B the hollow screw shaft extending 
up from the center of the upper end thereof. L and M indicate the 
cup form for receiving the leg of a piece of furniture; K, the pivot 
screw, fastened in the top of the screw shaft by means screw heads, 
as shown, and provided with a blunt point at the lower end, and G 
is the revolving interior shaft, provided at its upper end with a con- 
cave hardened bearing to turn against the point of the screw pivot 
K,and containing a little lubricating oil. F is the short interior 
cylinder which, together with the jaws N, constitutes the frame for 

the friction rollers D D, and J and J represent the shoulders, 
41 which alone come in contact with the ball roller E, the fric- 

tion rollers being cut away at D and D. HH H are holes 
extending from the outside of the case or cylinder A, through it, and 
up through the base L, and are designed for the insertion of a suit- 
able wrench to drive the shaft B into the piece of furniture, and also 
— one to ascertain when the bottom of the leg is flat upon the 

Gs is the flat ring before mentioned, and, if made of proper size 
and thickness, will, when sprung onto the lower end of the cylinder, 
—— removal as much as may be desired and hold the ball E in 
place. 


8. KONZ. 


FPurniture-Casters. 


Patented Oct. 9, 1877. 


B. HOFFSTAETTER. 42 
Caster for Furniture. | 


No. 196,017. Patented Oct. 9, 1877. 
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I is the set screw. It is screwed into and through the case A, and 
its flat point extends into the horizontal groove P in the short cylin- 
der F, as shown in Figs. 2 and 3, and effectually confines the two 
portions of the caster together, but allows the lower to revolve within 
the upper, as before stated, and the object of the movement is that 
the friction rollers may automatically adjust themselves, so that their 
axles shall be parallel with the axis of motion of the ball roller E. 

In moving the furniture the force is first exerted upon the ball, 
and then, through the ball, upon the friction rollers and their frame, 
which adjusts itself as before described. 

What I claim as new and desire to secure by letters patent is— 

First. The combination of the set screw I, working in a screw hole 
through cylinder A and having a square point, and the groove P, 
in the interior cylinder F, adapted to connect the lower revolving 
part and the upper part of the caster together and allow the requi- 
site action, substantially as described. 

Second. The combination of the screw pivot k, having a blunt or 
rounded point and being screwed into the upper end of screw shaft 
B, and. the concave upper end of revolving shaft G, adapted to secure 
easy and true revolving motion of the lower part of the caster, sub- 
stantially as described. 

Third. The friction rollers D D, mounted in their revolving frame 
F N and cut away in the center in such a manner that only the 
shoulders J J will come in contact with the ball, in combination with 
ball roller E, — — to secure easy motion of the said ball roller, 
substantially as described. 

SN. KONZ. 


Witnesses: 
P. W. CARLE. 
W. P. LINCOLN. 


(CoMPLAINANT’S ExnhInTr Horrsrarrrxn PATENT.) 
Unitrep States Patent OFrice. 
Ernst Horrstaetrer, of New York, N. v. 
Improvement in Casters for Furniture. 


Specifications forming part of Letters Patent No. 196,017, dated Oc- 
tober 9, 1877. Application filed April 18, 1877. 


To all whom it may concern : 


Be it known that I, Ernst Hoffstaetter, of the city, county, and 
State of New York, have invented a new and useful improvement 
in furniture casters, which improvement is fully set forth in the fol- 
lowing specification, reference being had to the accompanying draw- 
ing, in which— 


(Here follows diagram marked p. 42.) 
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42 Figure 1 represents a vertical central section of a caster 
containing my improvement. Fig. 2 is a horizontal section 
thereof in the plane of the line z æ, Fig. 1. 

Similar letters indicate corresponding parts. 

My improvement has reference to the construction of furniture 
casters, and consists in a center pin, which is provided with a head, 
and passed through a cap plate, which is adapted to be affixed to 
the lower end of a table leg or other article of furniture, while on 
the lower part of said center pin is arranged the roller frame of the 
caster, through which frame, as well as through the said center pin, 
is passed a transverse bolt in such a manner that the roller frame and 
center pin are thereby firmly held together; also in combining with 
the caster an anti-friction wheel, which is situated in an opening 
formed in the roller frame and mounted on the said transverse bolt, 
so as to form a bearing between the cap plate and the roller frame, 

as hereinafter more fully described and claimed. 
43 In the drawing the letter A designates the center pin of my 

caster, on the upner end of which is formed a head, ö, which, 
in the example shown, has a conical shape. B is a cap plate, through 
which the center pin A is passed, and which is provided with a 
cavity in its upper surface to receive the head ö of said pin. This 
cap plate B, moreover, is provided with holes, so that it may be 
affixed to the lower end of a table leg or to any other article of fur- 
— by means of screws or rivets and without materially weaken- 
ing the leg. 

When my caster is to be applied to a table leg or other like article 
a lateral — or rim may be substituted for the holes in the cap 

late B or added thereto, which said flange or rim is adapted to em- 
race the lower end of the leg. 

The roller frame of my caster is composed of a plate, C, and a 
bracket, D, and it is mounted on the center pin A through the plate 
C. Now, the center pin A and the plate C of the roller frame are 
each provided with a transverse hole, through which is passed a 
bolt, E, the hole in the plate C being made to terminate a little be- 
yond the center pin A on one side of the latter, and the bolt E being 
fastened at its inner end by means of a screw thread formed on the 
bolt and in said hole, as clearly shown. 

It will be noticed that by means of the bolt E the roller frame C 
D and the cap plate B are held together, while they are, moreover, 
caused to turn with each other. 

In the plate C is formed an opening, a, which intersects the bolt 
E, and in this opening is situated an anti-friction wheel, F, which 
is mounted loosely on said bolt. The anti-friction wheel F is of such 
diameter that it bears against the under surface of the cap plate B, 
— its means the perfect working of the parts of my caster is in- 
sured. 

In order to increase the effect of the anti- friction wheel F, I arrange 
the same in a vertical plane with the axis of the roller G of the 
caster, as shown in Fig. 1. 

One of the advantages of my caster is that it is made without the 
usual socket, and hence does not weaken the table leg or other arti- 
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cle to which it may be applied. Another advantage is its simple 
construction and comparatively cheap cost. 
What I claim as new and desire to secure by letters patent is— 
First. The combination, in a caster, of a center pin, A, having a 
head, ö, with a cap plate, B, roller frame C D, and a transverse bolt, 
E, —_ through the centcr pin, substantially as described. 
cond. The combination of an anti-friction wheel, F, with the 


transverse bolt E, and journaled thereon, the roller frame C D, cap 


— B, and center pin A, substantially as and for the purpose set 
orth. 
In testimony that I claim the foregoing I have hereunto set my 
hand and seal this 17th day of April, 1877. 
ERNST HOFFSTAETTER. [L. s.] 
Witnesses : 


J. VAN SAN'PVOORD. 
E. F. KASTENHUBER. 


(ComMPLAINANT’s Exuisit YALE Caster CoMPANyY’s LETTER.) 


New Haven, Conn., May 19, 1883. 
Phoenix Caster Company et al. 


GENTLEMEN: We have taken notice of your action in regard to our 
caster and stove-truck patents, and particularly the manner in which 
you anticipate our immediate destruction. 

Your action shows that you are either luxuriating in a wealth of 
ignorance or that you suppose us to be or that you mean by dishonor- 
able means to deceive, and that you intend b one overwhelming 
master-stroke to accomplish our immediate — Perhaps 
— can do this and then —7 you can’t. Permit us to say, be- 

ore consigning us to our final doom, that we may possibly have 
some knowledge of this patent subject which we haven’t told every- 
body, and before assuming such immense proportions as you do to 
discover if such ma — » the fact. During the past two years 
we have collected a little library of documents and a little museum 
of caster models, all bearing on this caster and stove-truck busi- 

ness. The result of our investigation is to convince us beyond 
44 the possibility of a doubt that each and all the patents you 

are spreading yourselves so — on are not worth —— 
cally the paper they are written on. Vour great and glorious 
“ double-wheel caster,” patented by Mr. Martin, was not the inven- 
tion of Mr. Martin in none of its devices or combinations, separately 
or collectively. There is not a thing about it that was not old when 
Mr. Martin was young and that was not. publicly known and used 
and on file in the Patent Office, in Washington, years before Martin 
made his application. It is not wholly necessary to take our word 
for this. e are now preparing engravings, and shall at once pub- 
lish as prominently as you have your proclamation a series of 
articles and illustrations showing the absurdity of your pretentious 
claims. You have obliged us to do this by your dishonorable and 
selfish — and when we get through you can compare it with 
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our statement above and will know whether it will do to trust our 
word next time. 

The first of these illustrations will be the oldest one we have thus 
far found, and is the Mackelcan & Murdock English patent of 1840. 
There may be others older, but this will answer our purpose to com- 
mence on. This shows the double wheel and friction roller exactly 
as Martin“ invented” nearly forty years later, and will, we imagine, 
clear up the case before the public so far as it goes. We shall then 
show, by not less than ten different casters, just as clearly Martin’s 
subsequent “invention” of his “elliptical housing opening or its 
mechanical equivalent, and rocker-formed collar bearing or its me- 
chanical equivalent,” separately and in combination. We will try 
and find time and space to show Martin’s desperate attempt to pat- 
tent his “oscillating motion between the caster frame and attaching 
plate,” and the proper snub his attorney received for his absurd 
claim. How exceedingly valuable it would have been if he could 
only have obtained it. it would have taught a mechanical world 
just how to patent “a result of function,” something everybody is 
anxious to know. We will try to clear up the mystery you have so 
successfully shrouded itin. In our investigations we have taken the 
advice of the most competent counsel, not trusting to one alone, 
but to at least four separately, and each one informs us that there 
is not the shadow of a doubt on any of our patents or devices as 
against any of yours. Since your “straw ” Kingman suit, which we 
shall also expose, we have again looked the matter over thoroughly 
and followed the advice of able counsel. Messrs. Sargent & Co., of 
this city, after a most thorough investigation, with the aid of his 
two able lawyers, while at first in some doubt on some points, wrote 
us that his lawyers decide that it is entirely clear of your patents, and 
offered us a very tempting royalty and other valuable considera- 
tions. Should he know what we now know he would take your 
casters apart for patterns and in thrty days would fill the market 
at half the price you get. Had you approached us in an honorable 
manner we should have had no objection to conveying to you the 
information it has cost us some money and much time to collect, 
but you seem to have decided that sheer brute force would answer 

our purpose, but it will just as certainly break up your monopoly. 
t hardly seems possible that you cannot comprehend it, but we 
have given you a sufficient hint. We say to you plainly that all 
your patents, so far as anything of material value is concerned, are 
of no account whatever, all of which you can learn by a little 
tient investigation, such as we have given it. If any part of this 
is true we fail to see just what you are to gain even if our patents 
you have so boldly attacked were infringements. If you or your 
attorney is blest with the most ordinary common sense you must see 
that our Yale caster cannot possibly be an infringement. We know 
our stove truck and 1881 caster are not infringements, and we shall 
continue to make the truck, and you cannot prevent it. We have no 
occasion to make the caster, but if we — you could not prevent 
us from making yours just as you make it. It is sufficient for us 
that we do not need to make it. We have written our customers 
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whom you have attempted to blackmail to not pay you one cent, 
und we will furnish the material to defend them. 

We shall not trifle a moment in this matter, for we have too much 
at stake, and we shall use such weapons as we have, and they will 
be effective. We shall not uncover our course in regard to the stove 
truck, but will say that if your attorney has kept up with his patent 
profession and has made any study of the state of the art that he 

cannot be ignorant of its worth lessness. 
45 If we do not hear from you before Wednesday you will 

learn of something you might be glad to recall; but we will 
say that we are willing to confer with you on a business arrange- 
ment, mutually beneficial, which it does not become us to suggest, 
but may occur to you, but which does not leave a question in re- 
gard to the validity of our patents, which we will not for a moment 
consider. Should you think it worth your while you will find us 
at our office, in New Haven, and we will try and treat you better 
than you have treated us. We will promise to come no snap game 
on you; and some things we might show you and some things we 
might say — be a light to lead you out of destruction. If it should 
not accomplish .this you at least would be no worse off. Should you 
desire, we will meet you in New York upon receipt of telegram 
from your home, which we would have forwarded should we be 


absent. 
Yours, etc., YALE CASTER COMPANY anp 
M. B. SCHENCK. 


Defendants’ Evidence. 


Testimony of Octavius Knight, Esq., taken on behalf of the de- 
fendants in the above-entitled cause, pursuant to the annexed notice, 
before Philip Mauro, notary public in and for the District of Co- 
lumbia, at the office of Messrs. Knight Bros., No. 633 F St. N. W., 
Washington, D. C., on Thursday, October 16th, 1884, beginning at 
10 o’clock a. m. 

Present: C. P. Jacobs, Eeq., counsel for complainants, and F. O. 
McCleary, Esq., counsel for defendants. 


Octavius Knieut, being first duly affirmed, testifies as follows: 


Q. 1. What is your name, age, residence, and occupation ? 
Ans. Octavius Knight; 53 years; Washington, D. C.; my occu- 
pation is that of a patent attorney and mechanical expert. 
Q. 2. Please state what experience you have had tending to 
qualify you to testify as a mechanical expert in patent cases. 
46 Ans. For the past twenty-eight years my whole time and 
attention has been devoted to the business of preparing and 
prosecuting applications for letters patent, making investigations in 
the United States Patent Office and elsewhere in regard to the nov- 
elty and patentability of inventions, and critically analyzing and 
comparing inventions and machinery of various kinds in their rela- 
tions to existing or proposed patents. I have frequently been called 
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upon to testify as an expert in patent litigation in the United States 
courts. 

Q. 3. Have you examined United States letters patent No. 190,152, 
granted to A. C. Martin for improvements in furniture casters Ma 
Ist, 1877, and the record of his application in the Patent Office; and, 
if so, 22 you understand the invention described and claimed in said 

tent! 

"ahem I have carefully read the said patent, No. 190,152, and have 
examined the record of the application of said patent, and believe I 
fully understand the invention therein set forth and particularly 
pointed out in the claim thereof. 

Q. 4. Please explain the invention claimed by Martin, specifying 
what, in your opinion, the patentee deemed the novel features of 
his invention as disclosed by his specification and the record of his 
application in the Patent Office. 

Aus. The invention described in the said patent relates to a furni- 
ture caster constructed with two floor wheels in connection with 
devices to ensure the contact of both wheels with the floor, although 
the latter may be uneven in surface. 

From the specification and the record of correspondence under 
the application it appears that the patentee, at the time of makin 
his application, supposed himself the first inventor of a two-whee 
caster in which the axis of the floor wheels could oscillate relatively 
to the furniture leg to which the caster is applied. It appears, how- 
ever, from the record that the application was originally rejected on 
the ground that this invention was not broadly new. After some 
previous correspondence in the case the Patent Office examiner, 
under date of 26th October, 1876, criticised the applicant’s claims 
on the ground that he claimed his devices so arranged that the 
caster may oscillate; “ whereas (as stated by the examiner) a dozen 
inventions might do this and not be equivalents of the applicant’s 
arrangement of devices, to which alone he is entitled.” The appli- 
cant, in view of the references cited, responded to this letter on the 
31st October, 1876, as follows: The examiner, in his letter of Octo- 
ber 26th, states, with truth, a dozen inventions may do this and yet 
not be equivalents of applicant’s arrangement of devices.” 

Referring to the claim in the Martin patent, I find that the in- 
vention therein pointed out, and which is sought to be protected by 
the patent, is a furniture caster having the quality referred to above, 
to wit, permitting the floor-wheel caster to oscillate relatively to the 
leg of the table or other furniture, in which caster all the following 
features or elements are combined: 

First. A pair of floor wheels mounted in a suitable housing. 

Seeond. An anti-friction pivot wheel mounted in said housing 
and constituting the principal bearing surface between the floor- 

wheel housing and the plate at the bottom of the furniture 
47 leg, on which plate said anti-friction wheel travels in the 
swivelling movement of the caster. | 

Third. A collar sustaining the downward pressure at the heel of 
the housing, or that part most remote from the floor wheels. 
Fourth. A convex or “rocker-formed” bearing between the heel of 


THE PHCENIX CASTER CO. VS. AUGUSTUS SPIEGEL ET AL. 53 


the housing and the said collar, this convex surface being formed on 
the heel of the housing itself. It is further specified that the opening 
in the housing in which the entire caster swivels is elliptical, so as 
to permit the lateral oscillation of the caster. 

either of the features specified above, namely, the two floor 
wheels, the anti-friction pivot wheel, the housing with an elliptical 
opening, the “ rocker-formed collar bearing,” and the collar on which 
the said bearing rests, can be dispensed with without * from 
the invention pointed out in the claim of Martin's patent. The col- 
lar, which is designated by the letter D in the drawing, is not re- 
ferred to by letter in the claim, or indeed in the specification, but 
its existence as an element in the combination pointed out in the 
claim is necessarily implied and involved by the expression rocker- 
formed collar bearing,” for the reason that it is only the presence in 
the invention of this collar which renders that portion referred to 
in the above claim a “ rocker-formed collar bearing.” 


(Defendant’s counsel here offers in evidence a sample two-wheel 
caster and requests the notary to entitle and mark it “ Defendant’s 
Exhibit Yale Caster.“) ) 


Q. 5. Please examine the “ Exhibit Yale Caster,” compare it with 
Martin’s patent, and state in what particulars, if any, it differs from 
the device described and claimed in said patent. 

Ans. The “ Defendant’s Exhibit Yale Caster” I find to be a two- 
wheel caster, with two floor wheels and with two anti-friction wheels, 
located one on each side of the vertical plane of the floor-wheel axis, 
the attachment of the floor-wheel housing to the furniture plate 
being through the medium of a pivot pin which turns in the furni- 
ture plate and is secured to the floor-wheel housing by the horizontal 
axis pin of the anti-friction wheels, which axis pin thus becomes 
the centre of oscillation for the caster. The caster is, furthermore, 
provided with a hollow stud formed in one piece with the furniture 
plate and projecting downward therefrom, within which hollow stud 
the vertical swiveling pin turns. 

The “ Exhibit Yale Caster” differs materially and essentially from 
the invention specified in the claim of the Martin patent, in that it 
lacks entirely the collar at the bottom of the attaching stud by which 
the caster housing is secured to the furniture leg to prevent it from 
dropping off in the event of lifting the furniture, and it also lacks 
the “rocker-formed collar bearing” of the floor-wheel housing, 
which in the Martin patent rests upon the said collar beneath it and 
forms one point of the axis of oscillation. 


(Defendant’s counsel here offers in evidence a number of printed 
Patent Office copies of United States patents, which he requests the 
notary to entitle and mark, respectively, as follows:) 


48 Defendant’s Exhibits— 
Bailey Patent, No. 12578, March 20, 1855. 
Plimpton Patent, No. 37305, January 6, 1863. 
Plimpton Reissued Patent, No. 3906, _ 5, 1870. 
Plimpton Reissued Patent, No. 4292, March 7, 1871. 


THE PHGNIX CASTER CO. VS. AUGUSTUS SPIEGEL ET AL. 


Long Patent, No. 38232, April 21, 1863. 
Plimpton Patent, No. 55901, June 26, 1866. 
Ford, No. 58999, October 23, 1866. 

J.T. Barnes, No. 66116, June 25, 1867. 

Hodgson, No. 88711, April 6, 1869. 

Morris Patent, — 98110, July 27, 1869. 

Lemman Patent, No. 103,346, May 24, 1870. 
Fenton Patent, No. 122,376, January 2, 1872. 
Arnold & Hanschildt Patent, No. 126,433, May 7, 1872. 
Ford Patent, No. 132,066, October 8, 1872. 

Parry, No. 135,286, January 28, 1873. 

Dodge Patent, No. 136,711, March 11, 1873. 

Netz Patent, No. 149,782, April 14, 1874. 
Buckinghain Patent, No. 150,132, April 28, 1874. 
Blair Patent, No. 159,492, February 9, 1875. 
Saladee Patent, No. 177,567, May 16, 1876. 

Gano Patent, No. 188,351, March 13, 1877. 
Gibson Patent, No. 189,451, April 10, 1877. 
Hoffstaetter, No. 196,017, October 9, 1877. 


It is hereby stipulated and agreed for and between counsel that 
the printed uncertified copies above named will be accepted in evi- 
dence and accorded the force of certified copies. 


Q. 6. Please compare each of the exhibits above named with the 
model of the patent, and specify what, if any, features of the Martin 
device are shown in said exhibit. 

Ans. The Bailey patent, No. 12578, shows an oscillating caster, with 
a single floor wheel. The principal oscillation of this caster is the 
line of travel of the floor wheel; but there is also a considerable 
lateral oscillation equivalent to that of the Martin caster, and which 
will have the effect of causing the floor wheel to find its own bear- 
ing on uneven floors. This function, though less important in a 
one-wheel than in a two-wheel caster, is nevertheless a practical one 
with a single wheel, as it enables the wheel to be made of consider- 
able breadth and with a flat face, the benefit of which is that it is 
less liable to form marks or depressions in floors or carpets in roll- 
ing over the same. Hence it will appear that the difference in ap- 

lying the oscillating principle to a two-wheel caster when it has 
fore been applied to a single-wheel caster is a difference in degree 
rather than in kind. 

The Plimpton patent, dated January 6, 1863, and numbered 
37305 and reissued twice under numbers 3906 and 4292, shows and 
describes a roller skate having paired floor wheels adapted to oscil- 
late laterally, as do the floor wheels in the Martin patent, and with 
the same effect—that is to say, causing the said wheels to have an 
equal bearing on the floor surface, even though they may be de- 
flected out of parallelism with the sole plate which they support. 
In the Plimpton skate patent the device for oscillating the paired 

floor wheels is supplemented by an improvement which 
49 determines the planes of rotation of the said floor wheels by 
the vertical inflection of the sole plate above them, so that 
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such lateral deflection or inclination of the sole plate may be used 
to guide the wheels in any desired curves. This supplementary 
mechanism does not impair or modify the first-named effect of the 
lateral oscillation of the floor wheels, to wit, causing them to main- 
tain an even bearing on the floor, whether the said floor be smooth 
and horizontal or otherwise. 

THe patent of Long, No. 32232, issued April 21, 1863, shows a 
mower or harvester framed with paired pilot wheels capable of lateral 
oscillation to adapt them to unevenness in the ground without affect- 
ing the vertical position of the parts which they support. This pat- 
ent also ein bodies the general principle of paired floor wheels capable 
of lateral oscillation to adapt them to find an even bearing on un- 
even surfaces. 

The Plimpton patent, No. 59901, dated June 26, 1866, is similar, so 
far as concerns the principle under discussion, to the earlier patents 
of the same inventor, above referred to. 

The patent of Ford, No. 58999, dated October 23, 1866, shows a 
furniture caster with a broad wheel having a flat tread and a floor- 
wheel housing confined to the furniture plate by a screw, the head 
of which forms a collar similar to that shown and described in the 
Martin patent in its function of supporting the wheel-housing and 
r it falling away from the plate when the furniture is 

ifted from the floor. It has also a rigid stud projecting downward 
from the furniture plate and forming a pivot on which the floor- 
wheel housing swivels, as in the Martin patent. The broad flat tread 
of the floor wheel in the Ford patent suggests the advisability of 
making it capable of lateral deflection so as to find its own bearing 
on the floor surface, and it is manifest that unless the parts were very 
tightly fitted such oscillation would necessarily occur, in which case 
the Ford patent would contain all the equivalents of the device 
inted out in the claim of the Martin patent, with the exception of 
javing a single wide floor wheel instead of two narrow wheels. 

The Barnes patent, No. 66116, dated June 25, 1867, shows a two- 
wheel caster, nearly ten years older than that of Martin, with pre- 
cisely the same effect in preventing pivoting upon the floor wheel 
in the swiveling movement of the caster. ‘The caster shows the or- 
dinary stem extending upward from the floor-wheel frame into a 


‘socket in the furniture leg. 


The extent of lateral oscillation afforded to this caster depends 
entirely upon the fit of the stem within the socket. Inasmuch 
as the effective operation of the caster does not necessitate a tight fit 
between such stem and socket, it is apparent that the Barnes patent 
sets forth all that is necessary to only a mechanic to make a two- 
wheel caster with effective lateral oscillation of the floor wheels. 

The Hodgson patent, No. 887,111, dated April 16, 1869, is another 
example of a parlor skate having paired floor wheels with lateral 
oscillation for the purpose already explained. 

The same explanation applies to the patents of Morris, No 93110, 
July 27, 1869, and Lemman, No. 103,346, May 24, 1870, and Fenton, 

No. 122,376, January 2, 1872. 
50 The patent of Arnold & Hanschildt, No. 126,433, dated May 
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7, 1872, shows a furniture caster with a single broad floor wheel 
and anti-friction wheels interposed between the floor-wheel housing 
and the furniture plate, said anti-friction wheels being almost directly 
in the vertical plane of the floor-wheel axis, so that the weight of the 


furniture is sustained by the anti-friction wheels directly above the 


floor-wheel axis and the swiveling attachment of the caster is almost 
completely relieved of vertical strain. These patentees employ 
paired anti-friction wheels beveled in form and having pintles con- 
verging to the vertical swiveling axis of the caster so as to adapt 
them to rotate freely. The swiveling attachment of the floor- 
wheel housing to the furniture plate is by means of a socket in the 
floor-wheel housing fitting over a conical stud on the fixed furni- 
ture plate and a nut or washer on the projecting threaded end of 
the pivot stud. This patent illustrates an early use of anti-friction 
wheels in the casters, but as two wheels are employed with their 
axes not in the line the caster is not designed for lateral oscillation 
of the floor-wheel housing. 

The patent of Ford, No. 132,066, dated October 8, 1872, bears the 
same relations to the Martin patent as the earlier patent, No. 58999, 
of the same inventor. 

The patent of Parry, No. 135,286, dated January 28, 1873, shows 
a single-wheel caster with an anti-friction wheel located nearly over 
the horizontal axis of the floor wheel, the furniture plate being 
formed with a downwardly projecting rim and an anti-friction 
wheel with a grooved periphery to receive said rim so as to relieve 
the central pivot from the horizontal strain to which it would other- 
wise be subjected while the caster is running. This patent illus- 
trates the use of the anti-friction wheel nearly over the horizontal 
axis of the floor wheels, and unless the parts be very tightly fitted 
the device would also constitute a caster capable of lateral oscilla- 
tion, such oscillation being upon the point of contact between the 
furniture plate and the anti-friction wheel. 

The patent of Dodge, No. 136,711, dated Mareh 11, 1873, shows 
another example of the roller skate with paired floor wheels capable 
of oscillation. 

The patent of Netz, No. 149,782, dated Apri] 14, 1874, shows a 
furniture caster with a single floor wheel and an anti-friction wheel 
directly over the horizontal axis of the floor wheel. The floor-wheel 
housing is made in two parts, each containing one-half of the socket 
or bearing of the vertical swiveling pivot of the caster and con- 
nected together by screws. The swiveling pivot is formed with a 
head or washer similar to that of the Martin patent for supporting 
the caster frame when the furniture is lifted from the floor. 

The patent of Buckingham, No. 150,132, dated April 28, 1874, 
shows and describes a caster with two floor wheels adapted for inde- 
pendent rotation, so as to prevent the swiveling upon the floor 
wheel and the anti-friction wheel in the housing bearing upon the 
furniture plate at a point about midway between the vertical plane 
of the floor-wheel axis and the vertical swiveling axis of the caster. 
This patentee adds two additional anti-friction wheels, one on each 
side, to support the caster laterally. These run in open bear- 
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51 ings, and if they should be left out the floor-wheel housing 

would be capable of lateral oscillation, as described in the 
Martin patent, unless the vertical socket of the housing were ve 
tightly fitted upon its pintle. It is — that a caster of this 
construction after some little wear would become a caster with a 
pair of floor wheels adapted for independent rotation, and capable 
also of lateral oscillation, together with their frames, so as to cause 
them to take an even bearing on unlevel surfaces and adapt them- 
selves to inequalities in the floor on which they run. 

The patent of Blair, No. 159,491, dated February 9, 1875, de- 
scribes an improvement in fifth wheels for vehicles, with a special 
provision for adapting the axle of the front wheels to oscillate in a 
vertical plane without disturbing the vertical position of the super- 
incumbent parts. 

The patents of Saladee, No. 177,567, dated May 16, 1876; Gano, 
No. 188,351, dated March 13, 1877; Gibson, No. 139,451, dated April 
10, 1877, show and describe parlor skates with paired floor wheels 
capable of independent lateral oscillation, as before described. 


(Defendants’ counsel here offers in evidence a sample two-wheel 
caster and requests the notary to mark it “ Defendants’ Exhibit 
English 1840 Caster.”) 

(Also a printed cop of the specification and drawing of English 
patent No. 8749, o — 23, 1840, which the notary is re- 

uested to mark “ Defendants’ Exhibit Mackelcan & Murdock Eng- 
lish Patent.”) 


Q. 7. Please compare the Exhibit English 1840 Caster” with 
the drawing of the Exhibit “ Mackelcan & Murdoch English Patent ” 
and state whether or not said Exhibit Caster correctly illustrates and 
corresponds to any of the figures of said drawing and the descrip- 
tion thereof; and, if so, state what tlie said Exhibit Caster shows to 
have been the practical operation of the device illustrated in the 
said corresponding figures of the drawing. 

Aus. I have carefully compared the “Exhibit English 1840 
Caster with the drawing and specification of the English patent 
of Mackelcan & Murdoch, No. 8749, O. L., dated — 23, 1840, 
and find that the said “ Exhibit English 1840 Caster ” correctly em- 
bodies the in vention shown in the figures 25, 26, 27, and 28 of the draw- 
ings of said Mackelcan & Murdock English patent and agrees pre- - 
cisely with the —7 — of the said figures in the specification of 
said patent. I find that the figures 25, 26, 27, and 28 of the draw- 
ing of said English patent and the Exhibit English 1840 Caster 
show a furniture caster with a pair of floor wheels mounted in a 
housing capable of lateral oscillation so as to adapt the said floor 
wheels to find an equal bearing on an uneven floor and thus adapt 
themselves to uneven surfaces. Fig. 25 of the drawing of said Eng- 
lish patent clearly shows sufficient space between the vertical 
swiveling stud or pivot of the caster and the housing which is 
journaled thereon to permit sufficient lateral oscillation of the 
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floor wheels for this purpose, and such capability of lateral 
52 _ oscillation is correctly illustrated in the Exhibit English 
1840 Caster.” 

. 8. Please compare the Exhibit English 1840 Caster” with the 
Martin patent and state what features, if any, of the Martin device 
are shown in said exhibit. 

Ans. I have carefully compared the “Exhibit English 1840 
Caster” with the Martin patent and find that the said “ Exhibit Eng- 
lish 1840 Caster” contains all the following elements of the inven- 
tion pointed out in the claim of the Martin patent: 

First, a poir of floor wheels; second, an anti-friction pivot wheel 
running in the floor-wheel housing and bearing upward against the 
furniture plate on which said floor-wheel housing swivels; third, the 
floor-wheel housing having an opening for the swivel stud or pintle 
of sufficient size to permit the lateral oscillation of the floor-wheel 
housing to permit the wheels to adapt themselves to uneven sur- 
faces, and, fourth, a vertical bearing between the floor-wheel housing 
and the swivel pin or pintle which prevents the housing from drop- 
ping out of place in the event of the furniture being lifted. This 


vertical bearing between the housing and the central swivel pin does 
not resemble the rocker-formed collar bearing ” of Martin's claim in 
shape or position, but it has precisely the same function in support- 
ing the heel of the caster frame without interfering with the free 
lateral oscillation thereof. I further find from a critical inspection 
of Fig. 25 of the drawing of said English patent and the “ Exhibit 


English 1840 Caster” that this early English invention of Mackel- 
can & Murdoch embodies and exhibited the precise equivalent of 
what is termed in the Martin patent the “elliptical housing open- 
ing,” for the reason that the housing opening or socket in the Mack- 
elean & Murdoch English patent is of sufficient breadth to permit 
lateral oscillation, and the adjustment on the horizontal pintle of the 
anti-friction wheel, the point of which pintle engages with the verti- 
cal swiveling pintle on the caster to retain the housing thereon, will 
contract and limit the effective diameter of the housing opening 
lengthwise of the caster frames, so as to limit the play in this direc- 
tion as much as may be desired and cause the base or upper portion 
of the swiveling stud to hug the surface of the socket near its upper 
end as closely as may be desired to limit the play between the parts. 
From the description and specification it is found that these patentees 
prefer that these parts should not be brought in close contact, but 
they show a device capable of being applied in this manner at the 
option of the user, and they — specify that the construc- 
tion of their caster obviates any lateral friction between the parts; 
from which, also, it is apparent that ample provision is made for the 
lateral oscillation of the floor-wheel housing. For these reasons I 
find that the figures referred to in the Mackelcan & Murdoch Eng- 
lish patent and the “ Exhibit English 1840 Caster ” show mechanical 
—.— of the elliptical housing opening referred to in the claim 
of the Martin patent. 

Q. 9. Please state whether or not, in your opinion, the “ Exhibit 
Yale Caster is within the terms of the claim of Martin's patent or 
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embodies the invention therein specified, in view of the state of the 
art prior to the date of Martin’s patent, as shown by the ex- 

53 hibits of the defendants, giving reasons in full for whatever 
opinion you may express. 

Ans. In view of the state of the art as revealed in the ex- 
hibits referred to in the question, the “ Exhibit Yale Caster” is not, 
in my opinion, within the terms of the claim of the Martin patent, 
No..490,152, and does not embody the particular invention pointed 
out in said claim. 

I do find in the “ Exhibit Yale Caster ” a pair of floor wheels and 
an anti-friction pivot wheel and a housing with an elliptical open- 
ing, but I do not find the said housing constructed substantially as 
— and shown in the Martin patent, nor do I find any me- 
chanical equivalent of the “rocker-formed collar bearing” speci- 
fied in the claim of the Martin patent. From the fact that the 
English patent of Mackelcan & Murdoch shows a pair of floor 
wheels with housing adapted to oscillate relatively to the furniture 
plate and connected therewith so as to be prevented from falling 
away when the furniture is lifted, it is manifest that the expression 
“ rocker-formed collar bearing” or its mechanical equivalent in the 
claim of the Martin patent cannot embrace any and all modes of 
affording vertical support between the floor-wheel housing and the 
furniture plate while permitting the lateral oscillation of said hous- 
ing; therefore that the expression “ rocker-formed collar bearing or 
its mechanical equivalent ” must necessarily mean and be restricted 
to such a bearing resting on a collar beneath the floor-wheel hous- 
ing as shown in the Martin patent. i 

I further find, from the Arnold & Hanschildt patent and those of 
Parry, Netz, and Buckingham, that it was not new at the date of 
Martin’s invention to provide a caster with anti-friction wheels be- 
tween the floor-wheel housing and the furniture plate, and from the 
said patents of Parry, Netz, and Arnold & Hanschildt that it was not 
new to locate such anti-friction wheels over or nearly over the floor- 
wheel axis, and from said patent of Buckingham and the English 

tent of Mackelean & Murdoch that it was not new to use anti- 
riction wheels with a two-wheel caster. 

Hence, I find that the use of any of these devices separately does 
not necessarily constitute a use of the invention embraced in the 
claim of the Martin patent. 

I do not find in the “ Exhibit Yale Caster” the invention em- 
braced or pointed out in the claim of the Martin patent, for the 
reason that I do not find in the said Yale caster a housing of a con- 
struction similar to that described and claimed by Martin, nor do 
I find in the Yale caster any equivalent of the rocker-formed collar 
bearing ” shown and described in the Martin patent, nor any collar 
beneath the housing for such collar bearing to rest on. 

Q. 10. Have you read the testimony of Chester Bradford, Esq., 
the complainant’s expert in this cause; and, if yes, do you agree 
with all of his opinions? 

Ans. I have carefully read the testimony of Chester Bradford, 
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Esq., the complainant’s expert in this cause, but cannot agree with 
all the opinions therein expressed. 

. 11. Specify the points upon which you disagree witii Mr. Brad- 

ford; giving reasons in full for your opinions. 
54 Ans. I disagree with the views expressed by Mr. Bradford 
in his answer to Q. 13 in the following particulars: 

I do not find in the Yale caster a wheel-housing similar to that in 
the Martin caster, for the reason that the wheel-housing in the Martin 
caster has an opening from top to bottom, which the vertical swivel- 
ing stud of the furniture plate passes completely through, whereas 
the Yale caster has no such opening, but only a recess or cavity in 
the top of the housing, which recess or cavity the maker of the Yale 
caster was enabled to use instead of the housing opening of Martin 
by adopting a different mode of attaching the housing to the furni- 
ture plate. This consists in substituting for the Martin stud and 
screw and a collar held by the screw beneath the housing a horizon- 
tal pin passing completely through the swiveling pintle of the hous- 
ing, which pintle is thus made to revolve together with the housing, 
and consequently turns in the fixed furniture plate, the horizontal 
pintle of the anti-friction wheel being used for the attachment of the 
floor-wheel housing, as in the Mackelcan & Murdock English patent, 
and as more particularly shown in the patent of Hoffstaetter, No. 
196,017, dated October 9, 1877, which dato I find on the “ Exhibit 
Yale Caster.” 

I do not find in the wheel-housing of the Yale caster an elliptical 
opening in the ordinary sense in which this term is used in the 

artin patent. There is no opening properly so called in the hous- 
ing of the Yale caster, but only a cavity or recess in the upper sur- 
face of the housing, as already explained. The oscillation of the 
housing in the Yale caster is not on the bearing of the anti-friction 
wheels, as stated by Mr. Bradford, but necessarily on the axis of said 
wheels, the said axis being held in a certain horizontal plane, in 
which it is carried around by the rotation of the housing. The two 
casters do not operate in substantially the same way and accomplish 
the same result in any sense in which the English patent of Mackel- 
can & Murdoch does, nor likewise operate in the same way and uc- 
complish the same result. 

Referring to Q. 14 and Mr. Bradford’s answer thereto, I do not find 
in the Yale caster floor wheels and their housing adapted to revolve 
in a horizontal rer without the spindle, as it is very plain that such 
floor wheels and their housing in revolving carry the spindle with 
them, as in the Hoffstaetter patent, No. 196,017. I do, however, find 
in the English patent of Mackelean & Murdoch a caster wherein the 
floor wheels with their housing are adapted to revolve in a horizon- 
tal — without the spindle. I also find in the Mackelcan & Mur- 
doch English patent mechanism adapted to permit the oscillation of 
the caster upon the spindle in a vertical plane, as referred to in Q. 
16 and Mr. Bradford’s answer thereto. 

I do not find in the Yale caster any part of the bearing surface of 
the anti-friction wheel directly over the axis of the floor wheels, as 
stated by Mr. Bradford in his answer to Q.17. The fact that the 
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hub of said anti-friction wheel may extend partly over the floor- 
wheel axis has manifestly no practical bearing upon the question. 

Referring to Mr. Bradford’s answer to Q. 19, 1 find, as he does, 
that the Yale caster differs in construction from that described in 

: the Martin patent, and as I do not find in the Martin patent 
55 any claim to a principle of operation, this difference in con- 

-, struction is the ground of my opinion that the Yale caster 
does not embody the invention pointed out in the claim of the Mar- 
tin patent. 

Referring to Mr. Bradford’s answer to Q. 22, where he says there 
is no feature of similarity between the Yale caster and that described 
in the Hoffstaetter patent, I must disagree with this view, for the 
reason that I find in the Yale caster an embodiment of the inven- 
tion pointed out in each claim of the Hoffsaetter patent, and hence 
I find that the said Yale caster is correctly marked “ Patented Octo- 
ber 9, 1877.“ Referring particularly to the claims in the Hoffstaet- 
ter patent, I find that the first claim embraces the combination, in a 
caster, of a center pin having a head with a cap plate, a roller frame, 
and transverse bolt passing — the said center pin. The Lale 
easter contains each of these devices and embodies the combination 
set forth in the claim precisely and completely. This fact is in no 
manner changed by tlie other fact that two floor wheels instead of 
one are used, the use of two floor wheels having been a public right 
in the United States for more than forty years, as shown by the pub- 
lication of the Mackelcan & Murdock English patent. I further 
find that the second claim in the Hoffstaetter patent embraces the 
combination of an anti-friction wheel with transverse bolt, on which 
said wheel is journaled, the roller frame, the — plate or furniture 
plate, and the center pin which attaches the roller frame to the cap 
plate or furniture plate. All these devices are clearly embodied in 
the Yale caster, and hence I find that the said Yale caster embodies 
precisely and completely the combination pointed out in the second 
claim of the Hoffstaetter patent. 

The features possessed in common by the Martin caster and the 
Yale caster, as referred to by Mr. Bradford in his answer to Q. 34, 
relating mainiy to principles of operation, are likewise embraced in 
Defendants’ Exhibit English 1840 Caster and shown and described 
in the English patent of Mackeican & Murdock. 

The “ rocker-formed collar bearing,” which is made an essential 
feature in the Martin claim, does not exist in the Yale caster. This 
fact alone would be sufficient to confirm me in the opinion originally 
expressed—that the Yale caster does not embody the invention 
pointed out in the claim of the Martin patent. 

Referring to Mr. Bradford’s answer to Q. 65, I must differ from 
his view, that the making of the opening in the housing round would 
destroy its function of receiving the — movement from the 
— as it is manifest that the weight of the furniture resting on 
the wheel-housing through the anti-friction wheel combined with 
the frictional resistance in drawing the caster over the floor will tend 
to keep the heel of the wheel-housing in contact with the collar be- 
neath it when the anti-friction wheel is directly over the axis of the 
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floor wheel, as described in the Martin patent, and, further than this, 

considerable freedom of movement between the wheel-housing and 

the swiveling stud longitudinally of the housing would not be fatal 

to the operation of the caster, while a slight oscillating movement 
‘in a lateral direction is quite sufficient to enable the wheels to 

56 accommodate themselves to any possible irregularities of 
floors on which casters are intended to be used. 

I also differ from the view expressed by Mr. Bradford in his 
answer to Q. 67, for the reason that it is manifest that the extending 
of the spindle of the anti-friction wheels completely through the 
attaching stud compels the said stud to revolve with the wheel- 
housing and involves a construction of wheel-housing and attaching 
stud radically different from that of Martin. With the construction 
employed in the Yale caster, where the wheel-housing is connected 
to the furniture plate by a vertical rotating stud — a horizontal 
pin passing through the wheel-housing — through the said ver- 
tical stud, it would be impossible to use Martin's“ collar bearing 
and the fixed collar beneath, which is indispensable for it to rest on. 


Adjourned at 5.30 p. m., to.meet Friday, October 17, 1884, at 12.30 


p. m. 
FRIDAY. October 17, 1884. 


Met at 12.30 p. m., — — to adjournment. 
Present: C. P. Jacobs, Esq., counsel for complainants, and F. O. 
McCleary, Esq., counsel for defendants. 


Cross-examination by C. P. JAcons, Esq., counsel for com- 
plainants: 


XQ. 12. Are you acquainted with any defendants to this suit? 

Ans. Not to my knowledge. 

X Q.13. Have you ever had any communication with them about 
the matter of this action? 


(Objected to by counsel for defendants as immaterial and not 
proper. eross- examination.) 


Ans. I have not. 
X Q. 14. By whom are you retained or employed as expert wit- 
ness iu this action? : 


(Same objection.) 


Ans. By the Yale Caster Co., of New Haven, Conn. 

X Q. 15. Are you acquainted with M. B. Schenck, formerly of 
Fulton, N. Y.? 

Ans. I am. | 

X Q. 16. How long have you known him ? 


(Same objection.) 


Ans. A number of years; I cannot say how long without refer- 
ence to my correspondence. 

X Q. 17. Are you a member of the firm of Knight Bros., who 
prosecuted the application of M. B. Schenck for an application for 
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letters patent for an improvement in furniture casters, filed October 
22, 1881, for which letters patent No. 251,290 were issued on the 
29th day of November, 1881 ? 


(Same objection.) 


Ans. I am. 

X Q. 18. Were you personally concerned in the prosecution of the 
application ? 

(Same objection.) 


Ans. I was. 

X Q.19. Are you aware that the first and broadest claim in that 
application was rejected on letters patent issued to Alexander C. 

Martin, complainant in this suit ? | 
57 Ans. I cannot now recall the references cited in the case 
from memory. 

X Q. 20. You have no recollection as to that matter, then ? 

Ans. No certain recollection. 

X Q. 21. What is your impression ? 

Ans. I really have no certain impression about it. I remember 
to have become advised of the existence of the Martin patent years 
ago, but have no impression from my memory as to whether it was 
cited in connection with that application of Schenck or not. 

X Q. 22. Were you personally concerned and employed as attor- 
ney in prosecuting the application of the same M. B. Schenck for 
letters patent for improvements in furniture casters, filed September 
30, 1882, and issued July 8, 1884, under No. 301, 835? 

Ans. I was. | 

X Q. 23. Do you remember that in that case a majority of the 
claims first filed were rejected by the examiner, who stated that the 
use of one or more anti-friction wheels did not constitute invention? 

Ans. I do not remember a majority of the claims being rejected. 
I do remember the examiner making the objection last named. 

XQ. 24. Do you remember that after that first objection you 
made an amendment in the case in which you changed the word 
housing to track plate” in some of the claims? 


(Counsel for defendants objects to last Q., as well as to Nos. 19, 20, 
21, 22, and 23, for the reason that a certified copy of the Patent 
Office record of the application referred to is the best evidence as to 
office actions; also as not proper cross-ex.) 


Ans. I cannot remember as to this. The application was princi- 
pally prosecuted by one of my assistants. 

X Q. 25. Do you remember that on the 13th of January, 1883, 
your amendment was again rejected, and it was stated that the only 
substantially patentable feature in your invention then was the 
“Jong journal ?” | 


(Same objection.) 


Ans. I do not. 
X Q. 26. Do you remember that on the 19th of March you made 
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another amendment of that case and submitted an argument in 
which you insisted that the second friction wheel was a bearing for 
oscillation, and not merely an anti-friction wheel ? 


(Same objection.) 


Ans. I have an impression that such argument was made, but I 
cannot affirm to it from memory. 

X Q. 27. Was the agent or officer of the Yale Caster Co. who acted 
— — of that company in retaining you in this case Martin B. 
Schenc 


(Objected to as immaterial by counsel for def ts.) 


Ans. It was. 
58 * 28. And he is the secretary of that company, is he 
not 

Ans. That is my recollection. 

XQ 29. Referring to the “ Defendants’ Exhibit Mackelcan & 
Murdock Patent,” I will ask you to state whether you find in the 
descriptive part of the specification of this exhibit any statement 
whatever of a caster so constructed that the spindle or cap plate 
fixed to the furniture will oscillate in a vertical plane while the 
wheels and axle will revolve in a horizontal plane. If so, refer to 
the page and line. 

Ans. I find this indirectly and inferentially stated on page 6, lines 
21 to 26, where it states that “the lateral surfaces in motion do. not 
touch each other.” : 

X Q. 30. Is that all the reference you find to it in the specification 
or claims of the Mackelcan & Murdock patent? 

Ans. I find general reference to rendering the caster more easy in 
movement and better adapted to ride over uneven surfaces. 

X Q. 31. By reason of what? 

Ans. By reason of having two floor wheels, and also by making 
the wheels of large size. 

X Q. 32. That is the only reason given, is it not, in that specifica- 
tion why they will ride over uneven surfaces more easily ? 

Ans. That is the only one that I remember. 

X Q. 33. Do you find in that specification any advantage claimed 
for the action of the axis of the floor wheels, or rather the housing, 
having a compound motion with reference to the central pivot, so 
that when the floor wheels meet obstructions upon the floor surface 
the motion is taken up by the play of the parts and does not travel 
to the leg of the furniture to which the caster is attached ? 

Ans. I do not find this language in the specification, but it is a 
necessary result of the construction shown and described. 

X Q. 34. Do you know whether the drawings attached to that 
exhibit are drawn to a scale? 

Ans. I do not find it stated, but they have that appearance. 

X Q. 35. Is there anything in the descriptive part of the specifi- 
cation of Mackelcan & Murdoch which indicates how the draughts- 
man isto be governed in determining the proportional sizes of parts 
and openings in making the drawings? 
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Ans. Yes. The specification states that the fixed vertical pintle 
on which the caster swivels must not have lateral contact with the 
socket which works around it in the ordinary operation of the 
caster. 

X Q. 36. Does the specification indicate anywhere that that loose- 
ness of fit need or ought to be any more than to allow the caster to 
revolve about the spindle? If so, point it out by page and line. 

Ans It does very clearly on page 6, lines 25 and 26, where it 
says, “ These parts do not come in contact,” whereas it is the cus- 
tom = have such partsin contact where swiveling is the only object 
sought. 

X Q. 37. And that is the only thing that is stated in the specifi- 
cation, is it not? 

Ans. That is the only thing I now remember. 
59 X Q. 38. Did you ever see the Mackelcan & Murdock caster 
in the market or elsewhere? 

Ans. None except this exhibit in the case. 

X Q. 39. Except this model ? 

Ans. Except this model. | 

X Q. 40. What was the first two-wheel furniture caster you ever 
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saw in which the compound motion referred to in the Martin patent 


was used, namely, the oscillation of the spindle in a vertical plane 
and the revolution of the floor-wheel axle in a horizontal plane? 

Ans. The Schenck caster was the first caster having these charac- 
teristics that I ever saw in actual existence. 

X Q. 41. And that Schenck caster, as I understand you, is the one 
— _ his first letters patent were issued which your firm prose- 
cu ) 

Ans. My recollection is that in the first Schenck patent the verti- 
cal pintle does not oscillate in a vertical plane relatively to the floor 
wheels, but the furniture plate, of course, does. 

X Q. 42. That is to say, the furniture plate with its loosely at- 
tached — oscillates in a vertical plane. Is that what you mean? 

Ans. Yes. 

X Q. 43. The same motions are found in the last Schenck patent 
of July, 1884, are they not, as in the first Schenck patent? 

Ans. The same motion of the furniture plate relatively to the 
floor wheels. 

X Q. 44. And there is the same revolution of floor wheels and 
axle in a horizontal plane in both, is there not? 

Ans. Certainly. 

X Q. 45. And the object is the same in both—to take up the mo- 
tion or play in case the floor wheels meet any obstruction without 
communicating the same to the leg of the furniture, is it not? 

Ans. No; I could not say that this is the effect. In meeting an 
obstruction or protuberance on the floor if either wheel rides over it 
some vertical motion must be communicated to the furniture leg, 
but not so much as with a single wheel riding over the same ob- 
struction. 

X G. 46. Referring to Exhibit Defendant’s Mackelcan & Mur- 
dock a introduced in evidence, as I understand, you say that 
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this is an accurate model of Figs. 25, 26, 27, and 28. Is that cor- 
rect? 

Ans. It is. 

X Q. 47. Who made this model? 

Ans. I do not know. 

X Q. 48. From whom did you receive it? 

Ans. It came to me by express. I cannot tell whether from Mr. 
Burchenal or from the Yale CasterCo. They both told me that one 
would be sent. 

X Q. 49. Do you know when it was made or where? 

Ans. I do not. 

XQ. 50. Do you find in the figures referred to in the Mackelcan 
& Murdoch any such devices for fastening the wheels upon the axle 

as shown in this model, or do you suppose it is understood ?, 
60 A. I suppose it is applied. 
XQ. 51. You find it in that respect an accurate model? 

Ans. The specification says that the wheels run freely on the axle; 
therefore I think it is in all essential respects an accurate model. 

X Q. 52. Yet there is nothing in the drawing showing that they 
ure fastened with screws, as shown in this model? 

Ans. No. : 

X Q. 53. Do you say, not knowing whether the Mackelcan & 
Murdoch — are drawn to a scale, that the looseness of fit or 
play of the spindle in its socket in this model is not greater than that 
shown in Fig. 25 of the Mackelcan & Murdoch drawing? 

Ans. By careful measurement it appears to me that the play be- 
tween the parts in the model is not greater, in the slightest degree, 
than indicated in the drawing. 

X Q. 54. Is there any advantage, in your opinion, in locating the 
front friction wheel in a line directly over the axle of the floor 
wheels? 

Ans. I think there is with the construction of housing employed 
by Martin, referring especially to his mode of supporting the wheel 
housing and connecting it to the furniture plate; but there would 
not be, in my opinion, in the construction found in the Vale caster 
in evidence or the Mackelcan & Murdoch English caster. 

X Q. 55. Is there any housing at all in the English caster? 

Ans. I would not describe it as a housing, but there is a wheel 
frame that answers the same purpose as bearings for the floor wheel 
axis and the anti-friction wheel. 

X Q. 56. Do you mean by the frame that central block between 
the wheels in the model? 

Ans. I do. N 

X Q. 57. Then, in your opinion, that central block in the Mackel- 
can & Murdoch model is fully as advantageous as the housing 
shown in the Yale caster? 

Ans. et not, in all respects. 

X Q. 58. Well, why not? 

Ans. Because it does not afford bearings for the floor-wheel axis 
outside the wheels. 

X Q. 59. In the Mackelcan & Murdoch caster where is the load 
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carried? Where does the weight come in use, upon the front anti- 
friction wheel or upon the spindle? 

Ans. It is divided between the two. 

XQ. 60. Is it not true that by slightly tightening the screw 
61 in the step at the bottom of the socket all lateral motion ot 
the furniture plate is prevented ? 

Ans. I find the tightening does not prevent lateral motion, but 
does prevent the proper swiveling of the caster. This is caused by 
the binding of the vertical stud.or pintle against the horizontal screw 
which retains it within the socket. Of course, it is a difficulty which 
could not exist in the proper use of the caster. 

X Q. 61. By the horizontal screw do you mean the screw that 
passes through the friction wheel into the annular groove in the 
spindle? 

Ans. I do. 

X Q. 62. Then when that binds, either by the tightening of that 
screw or the one in the step, action on the part of the furniture plate 
is prevented, is it not? 

Ans. I do not think it is so constructed that the tightening of the 
horizontal screw can bind them ther if the step is in proper 
‘position. The step is made vertically adjustable evidently for the 
purpose of taking up wear, and there is no occasion for its being 
screwed in so as to bind. 

X Q. 63. Do you find any such disadvantages, either in the Yale 
or Martin caster? 

Ans. I do not find any such disadvantages in either the Yale or 
Martin or Mackelcan & Murdoch caster. 


(Objected to by counsel for complainants, the latter part of the 
answer not being responsive to the question.) 


(Question repeated.) 

Ans. I deny that it is a disadvantage. 

X Q. 64. Do you find any such construction in either the Yale or 
Martin caster, then ? 

Ans. I find a very similar construction in the Martin caster, but 
not in the Yale. The Martin caster has a vertical screw in the same 
position as the Mackelcan and Murdoch, which screw might, under 
some conditions of fitting, be turned up so tightly as to lock the 
caster and prevent its swiveling; but I do not consider this a 
disadvantage in either of the custers, because there is no occasion to 
so use it and no such intention. 

X Q. 65. Referring now to the American patents which have been 
given in evidence, I will ask if you find in any of them, prior to 
the Martin, a furniture caster having paired floor wheels with an 
auti-friction wheel vertically in line over the axle of the floor wheels, 
and so attached by suitable mechanism to a piece of furniture that 
the caster is permitted to accomplish the compound motion of os- 
cillating in a vertical plane and of revolution in a horizontal plane. 
If so, what one? 

Ans. I find all these conditions provided for in the Buckingham 
caster, patent No. 150,132, inasmuch as the caster will have the 
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same rocking motion if the lateral anti-friction wheels should be re- 
moved from their open bearings, which is certainly in the power 
and knowledge of an intelligent person using the castor. 

X Q. 66. Do you find any reference in the description of the Buck- 
ingham patent that any vertical oscillation of the spindle or of the 

furniture plate is intended or that — is regarded as advanta- 
62 geous, or any claim therefor? 
Ans. I do not. 

X Q. 67. Referring now to Exhibit Yale Caster given in evidence, 
do you find in this exhibit a pair of floor wheels mounted upon a 
common axle, with a housing about the wheels? 

Ans. I do. 

X Q. 68. Do you find further in this exhibit an anti-friction wheel 
mounted between the floor wheels and in a line vertically over the 
axle of the floor wheels? | 

Ans. Ido not. It is the manifest intention in this caster to brin 
the bearing between the furniture plate and the anti-friction whee 
effectively outside and beyond the vertical plane of the floor-wheel 
axis. 

XQ. 69. Do you not find that the projection of the anti-friction 
wheel forward of the axle of the floor wheels is much less in the 
Yale caster than in the Mackelean & Murdock model? 

Ans. Ido. It is merely a question of degree and option. 

X Q. 70. Do I understand you that it makes no difference, then, 
as to whether the weight is carried much forward of the axis of the 
floor wheels, as in the Mackelcan & Murdock model, or near to it, as 
in the Yale caster? 

Ans. It makes no material difference in the Yale caster, where two 
anti-friction wheels are used; but it would be an advantage, as to 
easy movement in the Mackelcan & Murdock patent, to have the 
anti-friction wheel thrown nearer to the vertical plane of the floor- 
wheel axis, though it may be questioned whether this advantage 
would not be overbalanced by disadvantages. 

X Q. 71. I will ask you if this larger specimen of Yale caster, not 
an exhibit, which I take from your table, with the label “ Yale 
caster” attached to it—whether in that caster the friction wheel 
which is between the floor wheels is not directly over the axle of the 
floor wheel ? . 

Ans. Its bearing surface is not. 

XQ. 72. But the wheel is? 

Ans. No; not the wheel proper. 

X Q. 73. The hub of the wheel, then, is? 

Ans. The extremity of the wheel hub reaches about to the vertical 
plane of the floor-wheel axis; but this, of course, has no bearing 
u 1 — —— as tlie furniture plate has no bearing on this part 
of the wheel. 


(Defendants’ counsel objects to Q. 71, 72, and 73 for the reason 
that the caster referred to has not been introduced in evidence, aud 
is therefore no part of this case.) 


X Q. 74. I will ask you if in the Yale caster introduced in evi- 
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dence the projection back of the anti-friction wheel does not lie 
directly over the axis of the floor wheels? 

Ans. It does, just about. In fact, the two Yale casters referred to 
in the preceding questions are similar in this respect. 

X Q. 75. They are substantially the same, I understand ? 

Ans. They are, substantially. 

X Q. 76. Do you not find ia this Yale caster an elliptical opening, 

corresponding to the housing opening in the Martin caster, 
63 in which the stem attached to the furniture plate is permitted 
to oscillate — ? 

Ans. I find an elliptical cavity in the top of the housing or frame 
in which the stem is permitted to oscillate laterally. 

X Q. 77. Is there any functional difference between that opening 
in the Yale caster and the one described in the Martin? Are they 
not for the same purpose? 

Ans. There is an important functional difference, in that the 
opening in the Martin caster is made to permit the insertion of the 
stem completely through it for the reception of a bearing collar 
underneath the frame. 

_ XQ, 78. The same result is accomplished in both mechanisms, is 
it not, namely, the allowing of the spindle to oscillate in a vertical 
plane in that opening ? 

Ans. This result is accomplished in both mechanisms; other re- 
sults are not. 


Redirect : 


You have already testified that Martin originally filed a broad 
claim, covering in substance a two-wheel caster and means for im- 
parting compound (an oscillatory and a revolving) motion to the 
- wheel-housing carrying the wheels, which broad claim was can- 
celled, the more specific claim given in the patent being substituted 
therefor. Referring now to the said broad claim and also to the 
English patent of Mackelcan & Murdock, are you of the opinion, 
from the drawing and description of said Mackelcan & Murdock 
patent, that the latter embodies in substance said broad claim ? 


(Objected to by counsel for complainants as irrelevant and incom- 
petent, as the file wrapper and contents must speak for themselves, 
and it is not competent to tell whether it does or not, but the sub- 
ject must be determined by the courts by comparison of the file 
wrapper and contents of Martin with the Mackelcan & Murdock 
patent and is not within the province of an expert.) 

(Counsel for defendants responds that the witness has already tes- 
tified with reference to the point named in the question, and it is 
entirely Yesex for him to specifically set out the ground of his 
opinion. 

—— for complainants responds that the matter was introduced 
in his absence, with the understanding that objection should be re- 
served for him, and he now objects to any such evidence if it is in the 
record, and objects for the reason that it is not competent as redirect 
matter, no inquiry having been made in the cross-ex. concerning it.) 
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64 (Counsel for defendants refers to the examination of the 
complainants’ counsel upon the Mackelcan & Murdock patent 
as the basis for this redirect question.) 


Ans. I cannot say from recollection that the broad claim referred 
to in the question was that originally presented by Martin, but I do 
remember that he made such a claim in the prosecution of his ap- 
plication, and that such a claim was rejected and cancelled, and I do 
find that the invention pointed out in the claim which was cancelled 
by Martin or his attorney, as referred to in the question, is practi- 
cally and substantially embodied in the Mackelean & Murdock Eng- 
lish 1840 caster in evidence, and shown and described in the Eng- 
lish patent of Mackelcan & Murdock referred to. 


(Counsel for complainants objects for the reason that the question 


is leading.) 

(Defendant’s counsel gives notice that he will procure and offer in 
evidence a certified copy of the file wrapper and contents of the 
Martin patent, No. 190,152.) 

(Complainants’ counsel objects to so much of Q. 4 and the Ans. 
thereto as require the witness, or as the witness undertakes, to de- 
scribe what is contained in the papers composing Martin’s applica- 
tion for letters patent as incompetent and irrelevant.) 

(Complainants’ counsel also objects to the introduction of the 
model entitled “ Defendants’ Exhibit 1840 Caster” on the ground 
that it is so constructed as to allow the oscillation of the spindle 
within its socket in a manner neither described nor suggested nor 
claimed in said Mackelcan & Murdock patent.) | 

(Complainants’ counsel further objects to Q. 8 and the answer 
thereto, because the same are based upon reference made to an in- 
competent model of the English caster.) | 

(By consent of counsel for both parties complainants’ cbjections to 
any part of the direct testimony-in-chief of Mr. Knight are put in 
at the end of his testimony instead of in their proper places under 
the questions and answers referred to in order to save recopying.) 

(Signed) OCTAVIUS KNIGHT. 


DiIstRIcT OF COLUMBIA, 88: 


This is to certify that the foregoing deposition of Octavius Knight 
was taken before me, Philip Mauro, a notary public in and for the 
District aforesaid, at the office of Messrs. Knight Brothers, No. 633 

F street, Washington, D. C., on the 16th and 17th days of 
65 October, 1884; that the complainant was represented durin 

| the examination of said witness by C. P. Jacobs, Esq., an 
the defendants by F. O. McCleary, Esq.; that said witness was duly 
cautioned and affirmed by me previous to his examination ; that his 
said deposition was then and there reduced to writing by A. E. 
Trumbull, with consent of counsel for the respective parties; that 
at the conclusion of his deposition the same was subscribed by said 
witness and affirmed to, and that I am not of counsel or attorney 
for either side, not directly or indirectly interested in the said cause, 
and not related to any of the parties thereto. 
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Witness my hand and notarial seal this twenty-third day of Oc- 


tober, 1884. 
PHILIP MAURO, 
Notary Public. 


DEPARTMENT OF THE INTERIOR, 
UniTep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted Alexander C. Martin May Ist, 1877, number 
190,152, for improvement in furniture casters. 

In testimony whereof I, Benj. Butterworth, Commissioner 

of Patents, have caused the seal of the Patent Office to be 

. 8.) affixed this 20th day of November, in the year of our Lord 
„ one thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and 


ninth. 
BENJ. BUTTERWORTH, 
. Commissioner. 


HAMuiLrox, Onto, Sept. 14, 1876. 
Hon. Commissioner of Patents. 

Sin: I have the honor to transmit herewith P. O. for $15.00 and 
papers pertaining to ap. for letters pat., caster, Martin. The draw- 
ing is sent by same mail; the model by express to-day. 

Requesting action, I am, very respectfully, &c., — 


To the Commissioner of Patents: 


Your petitioner, a resident of Hamilton, Butler county, 
66 Ohio, prays that letters patent be granted to him for the in- 
vention set forth in the annexed specification. 
ALEXANDER C. MARTIN. 


(Endorsement :) 
3,555 Case B,“ as B of applic. 


143 Attorney’s letter, 
April 16, 1876. 
Patent Office, Sept. 16, 1876, U. S. A. 
Patented file. 
ä 1876. 

No. 190,152. (B.) 
Alexander C. Martin, of Hamilton, county of Butler, State of Ohio. 
Furniture Caster. 

Rec’d Sept. 16, 1876. 


Petition, me 


R „ 
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Affidavit, Sept. 16, 1876. 
Specification, 
Drawing, 66 66 66 
Model, ’ —_ 
Cert. dep. — 
1 Cash, $15, Sept. 16, 1876. 
Add’l fee cert., —. 
4 © cash, $20, Apr. 19, 1877. 
Examined Nov. 22, 76. A. G. Wilkinson. : 1 
2 Issue, Nov. 23, 76. M. D. Peck. i 4 
Patented May Ist, 1877. 
3 Circular, Nov. 24, 1876. 7 
JAMES W. SEE, 
Hamilton, 
Butler Co., Ohio. 
1876. 
Contents. 
Application—two papers. 
: — of — Sept. 16, 1876. 
September 27, 1876, “ 1st rejection.” 
. Applicant’s letter, Oct. 3d, 1876. 
Amendment, Oct. 3d, 1876. 
Rejected Oct. 5, 1876. 
Amendment, Oct. 14, 1876. 
Letter, Oct. 19th, 1876. : | 1 
Sub. spe'n, Oct. 25, 1876. 
Letter, Oct. 26, 1876. 4 
Amendment, November 2d, 1876. 
11. Attorney’s letter, Nov. 2d, 1876. 
67 12. Letter, Nov. 15th, 1876. 
13. Attorney’s letter, Nov. 20, 1876. 
14. Amendment, Nov. 20, 1876. 
Title: Improvement in furniture caster. 
Ex’d: C. F., E. L. L. 


To the Commissioner of Patents: 


Your petitioner, a resident of Hamilton, Butler county, Ohio, 
rays that letters patent be granted to him for the invention set 


orth in the annexed specification. 
| ALEXANDER C. MARTIN. 


Specification describing an improved caster invented by Alex- 
ander C. Martin, of Hamilton, Butler county, Ohio, relates— 


This invention — to that class of swiveling casters which 7 
are to be placed below pieces of furniture or other heavy 

articles for the purpose of rendering them more eonveniently 
movable. 

The object of this invention is to secure in such casters— 

Ease of swiveling motion, 

Freedom from pivotal wear of carpet or floor, and 

Disposition of material in the line of strain. 


SS DN 99 PO 


— 


See int 


spec., Oct. 20, 1876. 


Canceled. 
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In the accompanying drawing Fig. 1 is a perspective view | 
of my improved caster, and Fig. 2 isa vertical section of the 
same. 

A is a flange which attaches to the furniture or other article. i 
From this flange depends the boss C. On the upper surface i 
of the flange is a ring or cup to receive a leg or other pro- i 
jecting portion of the furniture. The screw G, ing i 
through. che boss and flange into the furniture, holds the 0 
b flange firmly to the furniture. The cup upon the — side 

of the flange is not essential. The upper portion of the flange 
may be made in any form most suitable for connecting with 
the furniture. The attachment is made by means of a single 
screw, G, which is also utilized for other purposes, as will be 
hereafter described. 

The housing B swivels upon the stationary parts of the 
caster. It is held in connection with them by the flange on 
the button D. The button D is held in position at the end 
of the boss C by the same screw which holds the stationary 
— to the furniture. As shown in the drawing, the button 

serves not only as a washer for the screw G, but also as a 
hearing of rotation for the housing. 

If desired, the button D might be confined to its duty as a i 
washer ; that part of its body which serves as a bearing would i 
then need be a continuation and portion of the boss C. The 1 
1 housing B supports the axles for the floor wheels E and the i 

anti-friction wheel F. The periphery of the anti-friction i 
1 wheel F bears upon the under sides of the flange A, which ae 
forms its path or track. The anti-friction wheel very much i! 
reduces the friction and renders the swiveling motion com- 
paratively easy. 
68 In the common form of caster a single wheel bears 
upon the floor. 

In swiveling the caster the single wheel becomes a pivot, 
and its point of pivot motion is its point of contact with the 
floor. Such casters in swiveling pucker carpets and wear 
either carpet or floor. My improved caster has two floor 
wheels, E In swiveling the caster these wheels turn in op- 
posite directions. Rolling friction takes the place of rubbing 
pivoting friction. 

If, owing to irregularities in floor surface or to the thrust 
| given the furniture, only one of these two wheels bears upon 
| the floor the caster becomes, in method of action, identical 
12 with the common form of one-wheeled caster. No part of 
the novelty of my invention consists in adding a floor wheel 
to the common caster. Two-wheeled casters are old. My 
improvement renders two wheels efficient; insures the equal 
contact of both with the floor, regardless of ordinary uneven- 
ness of floor surface or side pressure applied to the furniture. | 


a 
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Erase and insert C. Amend- 
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ment, Oct. 14, 1876. 
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The housing B fits somewhat loosely upon the button D. 


This looseness allows the liousing to oscillate sufficiently to 
secure contact of both rollers. The axis of oscillation is be- 
low the flange A. 
Were this point placed too far up the parts would cant, but 
in doing so the tendency would be to throw all strain on 
one wheel, relieve the other, and, in short, make a one-wheeled 
caster of the device. With the axis of oscillation placed 
below the axis of the anti-friction wheel F, it is found that 
the direction of travel of load can be changed to one at right 
angles with itself without any apparent pucker or wear of 
supporting fabric. 
7 


The lineal centers of the two axles on which turn the anti- 
friction wheel F and the floor-wheel E E are in about the 
same vertical line. All downward pressure resulting from 
weight of furniture is met by direct support of material. 
The pivot of the caster acts as a pivot and draft pin only, 
being subjected to no strain by the weight of furniture. 

I claim as my invention— 


Eee 


First. The housing B, in combination with the anti-friction 
wheel F, and two or more floor wheels, E, substantially as de- 
scribed. 

Second. The combination of the housing B, flange A, and 
boss C, so arranged that the axis of rotation and oscillation 
of the housings shall intersect below the flange A, substan- 
tially as and for the purpose specified. 

Third. The combination of the flange A, boss C, and screw 
G, substantially as and for the purpose specified. 


ALEXANDER C. MARTIN. 


Witnesses : 


A. MEYERS. 
MARTIN A. EISELE. 


StaTE or ORI0O, t on 
County of Butler, | ~° 


Alexander C. Martin, the above-named petitioner, being duly 
sworn, deposes and says that he verily believes himself to be the 


nal and first inventor of the improvements in casters described 
claimed in the foregoing specification ; that he does not know 


and does not believe that the same was ever before known or used, 


that he is a citizen and resident of Hamilton, Butler county, 


ALEXANDER C. MARTIN. 


Ohio, United States. 


Sworn to and subscribed before me this 25th day of May, 1876. 
JOHN M. DAVIDSON, 
Ir. s.] Notary Public, Butler Co., Ohio. 


To the Commissioner of Patents: 


In the matter of my application for letters patent for improve- 
ment in casters, I hereby appoint James W. See, of Hamilton, But- 
ler county, Ohio, my attorney, with full power of substitution and 
revocation, to ‘prosecute this application, to make alterations and 
amendments therein; to receive the patent, and to transact all busi- 
ness with the Patent Office connected therewith. . 

ALEXANDER C. MARTIN. 


Hamilton, Butler Co., Ohio, September 14, 1876. 


(Copy.) 


$15, P. O. 3 Hamitton, Ouro, Sept. 14, 1876. 
Hon. Commissioner of Patents. ä 


Sin: I have the honor to transmit herewith P. O. for $15.00 and 

apers pertaining to application for letters pat., caster, Martin. 
The drawing is sent by same mail; the model by express to-day. 
Respecting [requesting] action, I am, very ee. 7 * 


Room 153. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 
Wasnixdrox, D. C., Sept. 27, 1876. 


Alexander C. Martin, care of James W. See, attorney, Hamilton, 
Butler Co., Ohio. 


Furniture caster. Application filed Sept. 16th, inst. 


70 In the matter above referred to it is found that the inven- 
tion claimed lacks apparently any element of patentable nov- 
elty. See, for state of the art and as full substantial equivalents of 
all that applicant either claims or shows, patents No. 58999, Fred- 
erick G. Ford, Oct. 23, 1866; No. 66116, James T. Barnes (two “ floor 
wheels”), June 25, 1867; No. 149,782, F. O. Netz, April 14, 1877, 
and No. 126,433, A. C. Arnold and O. G. Hanschildt, May 7, 1872. 
In view of these “references” and in the absence, as far as is 
perceived, of any new formation or showing of patentable improve- 
ment over them, the present application (three claims) must stand 


rejected. 
, A. G. WILKINSON, Examiner, 
By JAMES LUPTON, 2d Ass’t. 
Drawings No. —. 
Class 16, b’ders’ h’dw’re. 


Subject, casters. 


THE PHGNIX CASTER CO. VS. AUGUSTUS SPIEGEL ET AL. 75 


— 8 a ee 
A r 


76 THE PHCENIX CASTER CO. VS. AUGUSTUS SPIEGEL ET AL. 


HaMILTonN, Onio, Sept. 30, 1876. 
Hon. Commissioner of Patents. 

Sin: I beg to acknowledge the receipt of your communication of 
Sept. 27, accompanied by decision of examiner, room 153, in the 
matter of Martin’s ap. for letters pat. for caster. I beg to enclose 
amendment of claims. 

Yours very respectfully, J. W. SEE, 
Martin’s Attorney. 


Amended claim; A.C. Martin ; furniture casters. 


Cancel the three claims presented and substitute— 


84 In a furniture caster, the combination of the above-de- 

S scribed housing B with the anti-friction wheel F and 
on floor wheels E E, when the anti-friction wheel F is situ- 
2 | ated above and centrally between the floor wheels E E, 
Es < [ substantially as and for the purpose specified. 


ALEXANDER C. MARTIN, 
By JAMES W. SEE, His Attorney. 


Hamilton, Ohio, Sept. 30, 1876. 


Room 153. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 


“Case B.“ WasuinoTon, D. C., October 5, 1876. 


Alexander C. Martin, care of James W. See, att’y, Hamilton, Butler 
county, Ohio. 


71 Application for letters patent for furniture casters. Filed 
September 16, 1876. 


To double the number of wheels in Arnold and Hanschildt, just 
as Barns and many others do, is not patentable. . 

It would not, of course, be possible to repatent all our devices 
used with a single wheel to every one who should put in two wheels 


instead of one. 
A. G. WILKINSON, Examiner. 


Room 153. 


HAulLrox, Onio, Oct. 12, 1876. 
In the matter of Martin’s application for letters patent for casters, 
filed Sept. 16, 1876— 
The following alterations and substitutions are requested in the 
papers : 
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The drawing: 


las 
2 
Cancel the drawing originally furnished and substitute the f 85 
one herewith transmitted. 1 


The specification : 


In the 2d p., beginning “ The object of this invention,” cancel the 
words “ convenience of attachment.” 

In the 3d p., beginning “In the accompanying drawing,” cancel 
that portion 4— with “In the accompanying” and ending 
with “ vertical section of the same,” and substitute the following: 


In the accompanying drawing Fig.1 is an elevation of my 
improved caster, a portion being shown in vertical section. 
Fig. 2 is a side elevation, and Fig. 3 is a part elevation ex- 
hibiting the part cut away in Fig. 1. 


ad 


In the p. ry — “In the common form of caster,a single 
wheel ” cancel that portion beginning “the housing B fits somewhat 
loosely upon” and ending “without apparent pucker or wear of 
supporting fabric,” and substitute the following: 


The housing B surrounds the body of the button D. It 
fits somewhat loosely, and parallel with the axis of the floor 
wheels it fits very loosely, the hole being slightly elliptical. 
The downward bearing of the housing upon the collar of the 
button D is confined to a point opposite to and furtherest 
from the anti-friction wheel F, effected by cutting away and 
relieving other portions which would naturally bear upon 
the collar in such a manner as to develop a curve whose low- 
est convex portion shall constitute the point of contact with 
the collar. This is shown very clearly in Fig. 3. The result } g 
of the clearance is that the axis of the floor wheels may be 
inclined or placed at a slight angle to the flange A, which 
inclination will allow both floor wheels to bear equally upon 
the floor. The axis of this oscillation is coincident with the 
axis of the anti-friction wheel F. When furniture is being 

moved the point mentioned and the upper surface of 
72 the wheel F are the points on which oscillation takes 

place, and, owing to their curved form, the motion is a 
rolling one of marked sensitiveness. 


J 


Claim as amended: 


Cancel the words “ the combination of the housing B” and substi- 


tute: “In a furniture caster, the combination of the above-described 
housing B with the.” 


ALEXANDER C. MARTIN, 
By JAMES W. SEE, 


His Attorney. 
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Room 153. 


In the matter of Martin's caster I beg to submit— 

That common one-wheeled casters possess manifest faults. 

In swiveling it pivots on the floor. 

Pivoting on a carpeted floor puckers and wears it. The pivoting 
motion is sluggish. 

Barnes adds a second floor wheel, seeking to take the pivot point 
from the floor. 

But Barnes makes no allowance for inequality of floor. His two- 
wheeled caster is often a one-wheeled caster. 

His device needs improving. 

Arnold & Hanschildt use an anti-friction wheel to increase swiv- 
eling freedom—and [an] invented and patented economical means of 
manufacture. 


Assume that — invented the anti-friction wheel caster, then— j 


Barnes invented a caster which would have no pivoted point 
upon the floor if the floor would bear upon the two wheels uni- 
formly, and 

An uneven floor will not fit the two wheels uniformly, and 

Barnes’ castor has a pivoted point on a common or uneven floor. 
: Arnold & Hanschildt invented a caster which would swivel freely, 

ut 

Would pivot on the floor. 

Martin entirely suppresses the pivotal point of floor contact, 

Absorbs and acknowledges the invention of Barnes, and 

Makes it efficient by the introduction of a horizontal axis of vibra- 
tion at right angles to and above the axis of the floor wheels. 

Martin secures free swivel motion by absorbing the anti-friction 
wheel of A. & H. (s). He gives his wheel a new function, and to 
adapt it to its new function he places it in a novel position. 

e provides for horizontal vibration and removes interfering 
matter. 

Martin has— 

Ist. Added a function to an element of the invention of A. & H. 
for a purpose. 

2d. Made the two wheels of Barnes two wheels in practical fact 
fur a purpose. a 

3d. Given the three wheels relative positions not suggested or 
required by the objects apparently in view by Barnés or A. & H. or 

others, for a purpose. ä . 
73 4th. Added a second movement to the housing of a caster 
for a purpose. 

All by means of an anti-friction wheel in a specified position and 
a relieved bearing of vertica! rotation. 


Respectfully, JAMES W. SEE, 
Martin's Attorney. 


Hamilton, O., Oct. 12, 1876. 
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Room 153. 


DEPARTMENT OF THE INTERIOR, | 
U. S. Patent OFrrice, 


Wasuinarton, D. C., Oct. 19, 1876. 
Alexander C. Martin, care James W. See, attorney, Hamilton, Ohio. 
Application for caster. Filed Sept. 19, 1876. 


If applicant will define in his claim his “housing B' as having 
an elliptical opening bearing upon a point opposite to and farthest 
from the anti-friction wheel F” the case will pass all reference. 


A. G. WILKINSON, Examiner. 


HamItton, Onio, Oct. 23, 1876. 
Hon. Commissioner of Patents. 


Sin: I have the honor to transmit herewith corrected specifica- 
tion and modified claim in case of Martin, application for patent 
caster, filed Sept. 16, 1876. : 

Very respectfully, J. W. SEE, Attorney. 


HamILton, Onto, Oct. 23, 1876. 
Examiner in charge: 

Applicant’s attorney is disposed to believe that he has failed in 
his specification to properly exhibit the functions of applicant’s 
novel combiuation. 

He declines to avoid effort by accepting for his client a meretri- 
cious claim. He withdraws all claims as presented and substitutes 
specification and claim attached hereto. 

He requests that no reference be disregarded in its possible bear- 
ing, and that novelty in applicant’s combination be given due con- 
sideration. | 

If thought necessary, applicant will furnish elemental model illus- 
trating more fully the principle of action and elemental func- 

tions. 
74 Very respectfully, JAMES W. SEE, 
| Martin's Attorney. 


Specification Describing an Im Caster Invented by Alexander C. 
Martin, of Hamilton, Butler County, Ohio. 


‘ 


This invention relates to that class of casters which are to be 
placed under pieces of furniture or other articles for the pur- 
pose of rendering them more conveniently movable. : 

The objects of the improvements are to secure freedom from 
pivotal wear of carpet or floor, increased mobility, and the dis- 
position of the material in the line of strain. 

In the accompanying drawing Fig. 1 is an elevation of a 
caster embodying my improvements. Part of Fig. 1 is vertical 


80 


Erase. 


Erase. 
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section. Fig. 2 is a side elevation, and Fig. 3 is a part eleva- 
tion, exhibiting the portion cut away in Fig. 1. 

Common casters in swiveling pivot upon the floor. The 
point of pivot motion is the point of contact between wheel and 
floor. Such casters pucker and wear carpets, and are sluggish 
in their swiveling action. If to the common caster is added a 
second floor wheel it will be found that in swiveling the wheels 
turn in opposite directions. The pivot point of floor contact no 
longer exists ; but, if owing to irregularities of floor surface but 
one of the floor-wheels bears upon the floor, the beneficial effect 
of the second wheel is practically nullified and the caster be- 
comes in point of fact a one-wheeled caster. 

The second wheel has been before added to casters, but for 
the reason specified the addition has not succeeded in suppress- 


ing the pivotal point upon the floor, if the floor was irregular. - 


One important feature of my improvement consists in mak- 
ing the floor-wheel axis oscillating with reference to the article 
to which the caster is attached. The axis of oscillation is hori- 
zontal and at right angles to the axis of the floor wheels and 
allows the floor-wheels to take bearings on a floor regardless of 
the floor’s irregularity, with reasonable limits. 

A further imprevement consists in so arranging the parts 
that the oscillation of the floor wheels’ axis may be compara- 
tively free from friction. 

This is effected by so placing an anti-friction wheel in the 
oscillating parts that the oscillating motion may not be hin- 
dered by the friction of the swiveling motion. 

Referring to the drawing, A is a flange from which depends 
the stem or boss C. This boss serves as a pivot for the swivel- 
ing motion, as a draft pin for the wheel-housing, and as a 
means of uniting the parts. The housing B furnishes bearing 
supports for the two floor wheels E E. 

he housing may swivel or revolve in a horizontal plane 
upon the stem C and allow the axis of the floor wheels to take 
a position at right angles to the line of travel of furniture. 

75 Were only a swiveling motion of the housing desired 
the fit of the housing upon its pivot might be horizon- 

tally close, allowing looseness enough only for swiveling rota- 
tion; but, in order to allow both floor wheels to bear upon an 
uneven floor, it is necessary that the housing should oscillate 
upon a horizontal axis. This axis is the center of the anti-fric- 
tion wheel F, placed centrally between and vertically above the 
floor wheels EE. The axis of the anti-friction wheel and floor 


| wheels are at right angles to each other. 


In order that the oscillating motion of the housing may not 
be interfered with by the fit of the pivot on which it swivels 
horizontally, the housing is so cut away and relieved at its 
pivot bearing as to allow the necessary amount of oscillatin 
motion and at the same time retain its qualities of vertica 
pivot bearing, draft pin, and means of union. | 
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Nothing is added to the pivot bearing. The interfering parts t 
are simply removed or suppressed. 


The anti-friction wheel F serves not only as an element in the 
oscillation motion, but adds ease to the swiveling motion. The 
arrangement of the anti-friction wheel in the position specified 

laces continuous metal between the floor and the flange A. 
he stem Q is thus subjected to no canting strain. 

I claim 4s my invention— 


vn... 


eu 


1 


In a caster, the combination of the housing B, anti-fric- 
tion wheel F, and floor wheels E E, when the anti- friction 
wheel is located centrally between and vertically above the 
floor wheels, for the purpose and substantially as specified. 

In a caster, the combination of the flange A, stem O, 
housing B, and floor wheels E E, so arranged that tlie axis 
of the floor wheels may oscillate with reference to the plane 
of the flange A. 


9281 5 
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ALEXANDER C. MARTIN, 
By JAMES W. SEE, Attorney. 


Hamilton, Ohio, Oct. 23, 1876. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 


WasuHinatTon, D. C., Oct. 26, 1876. 
A. C. Martin, care James W. See, Hamilton, Butler Co., Ohio. 
Furniture casters. Application filed September 16, 1876. 


The examiner, in official letter of 19 inst., suggested all he felt 
that he could possibly allow, — the state of the art. Appli- 
cant’s present amended first claim could not be allowed, as it is for 
just what in every letter the office has stated that it could not allow, 
viz., “adding the usual friction roller in the usual way to two wheels, 
also old.” This is a mere double use. 

The 2d amended claim could not be allowed, even were applicant 
the first to use two wheels, for it is not for devices, but for a result 

or function (never patentable), — claims “so ar- 
76 ranged that the axis may oscillate, &c.” A dozen inventions 

may do this and yet not be equivalents of applicant's ar- 
rangement of devices, to which alone he is entitled. Just as stated 
in letter of 19th, the examiner thinks that in granting the claim 
there suggested he, if anything, errs on the liberal side. 


A. G. WILKINSON, Examiner. 


HauLrox, Onio, Oct. 31, 1876. 
Hon. Commissioner of Patents. | 
Sin: I have the honor to transmit herewith amended specifica- 
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tion and claim and communication to examiner in charge, all in 

case of Martin, caster, filed Sept. 16th, 1876.“ Room 153. 

Very respectfully, JAMES W. SEE, 
Martin's Attorney. 


Hamitton, Ouro, Oct. 31, 1876. 
To the examiner in charge. 


Subject: Martin’s caster. Filed Sept. 16, 1876. 


Examiner, in letter Oct. 26, states with truth, “A dozen inventions 
may do this and yet not be equivalents of applicant’s arrangement 
of devices,” to which might be added a dozen devices not inventions, 
&c.—might. It is desired, with the above in view, that applicant . 
may be allowed the utmost breadth of action which the just, though 
rigid, lines of “functional freedom ” will justify. Applicant amends 
in belief that “mechanical equivalents” are within these confines 
and not in opposition to examiner’s suggested claim. 

Very respectfully, JAMES W. SEE, 
Martin’s Attorney. 
Amendments to Specification and Claims, Martin’s Caster. Filed Sep- 
tember 16th, 1876. 
Specification. 


Cancel. the sentence beginning “In order that the oscillating 
motion and ending draft pin and means of union” and substi- 
tute— 


77 It is also necessary that the housing should be capa- 
ble of having a compound motion upon the central 
pivot. It must revolve upon a vertical axis and oscillate upon 
a horizontal axis. This compound bearing is formed by mak- 
ing the housing bearing slightly elliptical and making its 
collar bearing in rocker form, as shown in Fig.3. The rocker 
may be on the side of the hole nearest the anti-friction wheel 
or on the oppositeside. By means of the described relief and 
rocker bearing freedom for oscillation is secured without in- 
terfering with the function of the pivot as a bearing of rota- 
tion, draft pin, and means of union. 
Claims. 


Cancel both and substitute— 


D. 


Canceled Nov. 20, 1876. 


In a caster, the floor wheels E E and an anti - friction 
wheel, F, in the relative position specified, when combined 
with the housing B, having its pivot bearing relieved as 
specified, or its mechanical equivalent, substantially as and 


for the purpose specified. 


Canceled 
Nov. 20, 
1876 


— 


ALEXANDER C. MARTIN, 
By J. W. SEE, Au. 
Hamilton, Ohio, Oct. 31, 1876. 


Room 153. 
DEPARTMENT OF THE INTERIOR, 
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U. S. Patent OFFice, 
Wasurneron, D. C., Nov. 15th 1876. 


Bf Alexander C. Martin, care of James W. See, attorney, Hamilton, 


Ohio, 
4 Application for casters. Filed Sept. 16, 1876. 
j Part of applicant’s claim reads as follows: “ Havin 


bearing relieved as specified, or its mechanical equivalent.” 
licant will see at once that all applicant’s novelty in entire device 


is only expressed by words as specified.” This sort of claim has 
never been allowed, save through some error, since 1870. See Com- 
missioner Fisher’s Decisions, p. 107, for 1869, case of Charles Rubens 
& Co., that ruling never having been reversed by later Commis- 


sioners. a 


N Again, its mechanical equivalent ” refers to no specified devices. 
One cannot say “ having a thing done so and so, or its mechanical 
uivalent.” Again, the specification says, One important feature 

of my invention is so and so,” and, “a further improvement con- 


; sists in,” &e. 


Applicant has one novelty only, and should be well aware that 
‘he should not still claim in his nature of invention the anti- 


78 friction wheel. Applicant should claim definitely 
(which he includes in “relieved as specified) 


» equivalents and change specification to correspond as suggested. 
¢ An appeal from the examiner is, of course, proper at any time, but 
| he can issue no patent unless the specification and claims, fairly 


and without ambiguity, only cover the novel device. 


Room 153. 


Hon. Commissioner of Patents. 


tion and claim. 


Should more letters of reference be thought necessary 
requested to insert them in drawing and claim. 


A. G. WILKINSON, Examiner. 


Hamitton, Onto, Nov. 17, 1876. 


Str: I have the honor to transmit herewith in the matter of Mar- 
tin’s application, caster, filed Sept. 16, 1876, amended specifica- 


The specification and claim as formerly presented are withdrawn. 


A Very respectfully, J. W. SEE. 


artin, of Hamilton, Ohio. 


of carpet or floor and increased mobility in swiveling. 


Specification — Improved Caster Invented by Alexander C 


This invention relates to swiveling casters, and the objects of the 
invention are to secure in such casters freedom from pivotal wear 
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The first object is attained by the use of two floor wheels whose 
axes are coincident in connection with devices which insure the con- 
tact of both wheels with the floor regardless of ordinary irregulari- 
ties of floor surface. The second object of the invention is a natural 


result of the suppression of floor friction. 


In the accompanying drawing Fig. 1 is an elevation of my im- 
proved caster. Part of Fig. 1 is vertical section. Fig. 2 is a side 


elevation, and Fig. 3 is a part elevation exhibiting the portion cut 


away in Fig. 1. 

Common casters, in swiveling, pivot upon the floor. The point 
of pivot motion is the point of contact between wheel and floor. 
Such pucker and wear carpets and are sluggish in their swiveling 
action. Two rollers side by side will, in swiveling, turn in opposite 
directions, and it will be found that they roll upon the floor instead 
of pivoting, as does the single wheel; but if the floor should be 
irregular, as is often the case, one wheel of the pair would not touch 
the floor and the two-wheeled caster would become practically a one- 
wheeled caster. 

My improvement consists in making the axis of the two wheels 

oscillatory with reference to the article to which the furniture 
79 easter is attached. The axis of oscillation being at right angles 

to the floor-wheel axis allows the wheels to accommodate 
themselves to ordinary inequalities of floor. 

Referring to the drawing, A is a flange, from which depends the 
stem or boss C. This stem serves as a pivot for the swiveling motion, 
as a draft pin for the wheel housing, and as a means of uniting the 
parts. The housing B furnishes — supports for the two floor 
wheels E E and the anti-friction pivot wheel N. The latter wheel is 


situated centrally between and vertically above the floor wheels. 


The housing swivels upon the stem in the usual manner. Were only 
a swiveling motion of the housing desired its fit upon the central 

ivot might be close, allowing only looseness enough for the swivel- 
ing action ; but the object sought by my improvement demands that 
the housing should have a compound motion with reference to the 
central pivot. It must revolve upon a vertical axis and oscillate 
upon a horizontal axis. This compound bearing is formed by mak- 


-ing the housing bearing slightly elliptical and the housing’s collar 


bearing in rocker form, as shown in Fig. 3. The rocker may be on 
the side of the hole nearest the anti-friction wheel or on the opposite 
side, and the axis of the rocker should be in line with and a contin- 
uation of the axis of the anti-friction wheel F, so that the anti-fric- 


tion wheel may not impede the oscillating motion. By means of the 


relief resulting from the elliptical nature of the housing opening and 
the rocker bearing freedom for oscillation is secured without inter- 
fering with the functions of the central pivot as a bearing of rotation, 
draft pin, and means of union. 

I claim as my invention— 

A furniture caster composed of the following elements: The floor 
wheels E E, the anti- friction pivot wheel F, the housing B, the ellip- 
tical housing opening or its mechanical equivalent, and the rocker- 
formed collar bearing or its mechanical equivalent, all combined so 
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as to allow the floor-wheel axis to oscillate horizontally, substantially 


as and for the purpose specified. 
* ALEXANDER C. MARTIN, 


By J. W. SEE, His Attorney. 
Hamilton, Ohio, Nov. 17, 1876. 


Hamiton, On10, April 16, 1878. 
Hon. Commissioner of Patents. 

Dear Str: I have the honor of transmitting herewith a postal 
order for $20.00. It is the final fee on patent of A. C. Martin's fur- 
niture caster, allowed Nov. 24, 1876.” 

It is applicant’s desire that this patent should issue on the first 
issue day in May, in order that the date may be short, having but 


one figure. 
P Please consider this instruction issue as referring to that future 
day. 
Yours truly, JAMES W. SEE, 
Attorney for Martin. 
80 DEPARTMENT OF THE INTERIOR, 


Unitep Srates Patent OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of this office of a tracing of figures 22, 23, 24, 25, 26, 27, 28, 
29 and a description of same in the matter of the English letters pat- 
ent granted Mackelean and Murdock December 25 1840, number 
8749, improvement in tables and other furniture. 

In — whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 15th day 
of May, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States one 


hundred and seventh. 
E. M. MARBLE, 


Portion of English Patent No. 8749, A. D. 1840. 
Tables and other furniture. 
Mackelcan and Murdock specification. 
(Here follows diagram marked p. 81.) 


Figure 22 shows a side elevation, figure 23 a section, and figure 
24 a front elevation, of a caster provided, in addition to a pair of 
running wheels (as in the last described), with an anti-friction roller, 
which, while it entirely prevents all lateral friction, confers upon the 
caster an extraordinary degree of strength and facility of motion. 
At (a) is a common socket having a pivot (6), the conical extremity 


— ' 
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of which rests in a pivot hole made in the axle block (c). (d) (d) are 
the bowls, which revolve freely on their pin (e). At (F) is a 
82 __ strong anti-friction wheel, the axis (9) of which is a stout pin 
screwed into the solid metal of the ax le block, but having its ex- 
tremity (reduced and polished) so far protruding into an annular 
ve in the vertical pivot (5) as lightly to garter it and prevent 
the lower part of the castor from dropping off when the furniture 
may be lifted from the floor. By this addition of the wheel (f) it 
will be noticed that the previous oblique direction of the force is 
changed entirely into the vertical; that the friction arising from the 
weight upon the leg of the table when the same is turned is sup- 
ported upon two points, namely, the point of the pivot and the pe- 
riphery of the anti-frictiun wheel; consequently there cannot be 
any lateral friction, there being no oblique or laferal surfaces in 
motion that even touch each other. The whole weight or force being 
thus directed entirely upon the horizontal axles of the wheels con- 
fers such strength and smoothness of action that castors on this prin- 
ciple may be made of much less weight than others to sustain and 
work under any given load. 

Figures 25, 26, 27, 28 are designed to show the application of the 
same combination of wheel-work to that denomination of castors 
distinguished by the term “ plate castors.” Supposing the sockets 
in figures 22, 23, and 24 to be removed, it will observed that 
there will remain essentially the same mechanism to work the plate 
caster as delineated in figures 25, 26, and 27 (figure 28 being merely 
a plan of the same plate caster). The correspondence of the various 
parts in these several figures are [is] also indicated by the recur- 
rence of the same letters of reference; but as plate casters are usually 
applied to heavier and coarser articles than socket castors, they are 
consequently chiefly made of iron, of greater massiveness, and with 
less regard to finish. 

Figure 29 is merely introduced to show that plate castors of this 
novel kind are, owing to the position and form of the axle block, 

adapted to receive wheels of great diameter without raising the 
83 furniture to an — height, thus affording the facil- 

ity of rolling over very thick carpets, or, where there are no 
carpets, of surmounting very considerable asperities or irregularities 
of surface. 

It would also be proper to notice that the circular form in the 
cross-section given to the bearing periphery of the bowls, as shown 
at O O in figure 29, is preferred in all cases where the surface rolled 
upon is sufficiently hard to prevent any permanent indentations. 


(Here follow diagrams marked pp. 84 & 85.) 
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87 DEFENDANTS’ Exuipit Piimptron Patent No. 55901, June 
1 26, 1876. Philip Mauro, Notary. 


U. S. Circuit Court, District of Indiana. 
THe Paentx Caster Co. ‘ 
AUGUSTUS — et al. 0 
Unitep States Patent OFFICE. 


James L. Prntrrox, of New York, N. V. 


Improved Skate. 


Specification forming part of ge Patent No. 55901, dated June 
„1 


To all whom it may concern: 


Be it known that I. James Leonard Plimpton, of the city, county, 
and State of New York, have invented a new and improved skate; 
and I do hereby declare that the following is a full, clear, and exact 
description thereof, which will enable those skilled in the art to 
make and use the same, reference being had to the accompanying 
drawings, forming part of this specification, in which— 


(Here follows diagram marked p. 86.) 


Figure 1 is a side view of a parlor or roller skate applied to the 
foot ; Fig. 2, a bottom or under view of the same; Fig. 3,an under 
view of a plate pertaining to the same ; Fig. 4, a side view of a roller 

ining to the same, with its outside bearing and catch or fasten- 
ing for holding it on its shaft; Fig. 5, a section of Fig. 4, taken in the 
line z z ; Fig. 6, a side view of the front part of the skate with run- 
ners attached; Fig. 7, a bottom or under view of Fig. 6; Fig. 8, a 
section of Fig. 6, taken in the line yy; Fig. 9, a detached inner side 
view of a plate pertaining to the runners of the skate; Fig. 10, a 
transverse vertical section of Fig. 2, taken in the line zz; Fig. 11, 
a transverse vertical section of Fig. 2, taken in the line 2 2’ ; Fig. 
12, a diagram showing the position assumed by the rollers or runners 
in turning a curve. 

Similar letters of reference indicate corresponding parts. 

This invention relates to certain improvements in roller and other 
skates patented by me January 6, 1863; and it consists in a novel 
and improved construction and arrangement of the several parts, 
whereby several advantages are obtained over the old or original 
mode of construction, as hereinafter fully set forth. 

A represents the stock or foot-stand of the skate, which may be | 
constructed in any proper manner; and B B represent two metal 
— which are firmly secured to the under side of the stock or 

oot-stand, one near the toe and the other at the heel of the same. 
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These plates B B are of triangular form (see Fig. 3,) and may be 
— to the stock or foot-stand by a screw, a one near each angle 
or corner. 

At the angular end of each plate B there is a socket, ö, and from 
the socket of each plate there extends longitudinally and centrally 
an inclined ledge, b, the outer end of which is rounded to form a 
journal, c, (shown clearly in Fig. 3,) and at the broad ends of the 
plates B B there are pendent projections d d, which are shown 
clearly in Figs. 10 and 11. These plates, it will be seen by refer- 
ring to Fig. 1, are secured to the stock or foot-stand in opposite posi- 
tions, so that the inclined ledges ö 5 will extend down from the 
front and rear ends of the same toward a point in a vertical line 
passing about througli the center of the stock or foot-stand. 

C C represent what may be termed the hangers, the same being 
— of four. inclined pendent bars eee’ e, extending down 
from a bar, f, having a bar, 7 crossing it at right angles. The bars 
g have at one end a journal to fit into a socket of the plates B B, 
and the opposite ends of the bars g are provided with sockets d to 
receive the journals c of said plates B. This arrangement admits of 
the stock or foot-stand having a lateral tilting movement either to 
the right or left. 

In the lower parts of the inclined pendent bars ee e e of each 
hanger C there is inserted a shaft, D, on which rollers E are placed 
so as to turn loosely. This shaft has a head at one end, and a slid- 
ing key, F, passes through the opposite end, said key being flattened 
at one part sufficiently to admit of an oblong slot, j, being made 
longitudinally through it to allow a pin, &, in one of the bars e to 
pass through, said pin & serving as a guide for the key. The key is 
—— rom casually drawing out from the hole in shaft D by 

iaving a slot, I, (see Fig. 4,) at the outer end of slot 7, at right angles 
to it, in which slot / the pin & may be fitted, and the key F is prevented 
from being shoved laterally, so as to prevent the pin & from casual 
gejting out of I by means of a button, G, which is fitted on the pin E, 
and has a flange in it at one end to fit over the side of F. hen 
the key is to be withdrawn from the hole in shaft D, to admit of 
the removal of the latter, the button G is turned so that its flange 
m will be at the outer end of the key F and admit of the key F 
being shoved laterally, so that the pin & may be adjusted in the slot 
j and admit of a longitudinal movement of the key. By this ar- 
rangement the shafts D are firmly secured in the hangers, and at 
the — may be readily removed therefrom when necessary 
or required. 

The rollers E are placed on the shafts between the arms ¢ ¢’ e e, 
as shown in Fig. 2, and said rollers have their peripheries covered 
with emery, or have a roughened surface produced in any proper 
way. in order to prevent them from slipping. 

he hangers C C are secured to the plates B B by screws n, which 
through the center of the bars g of the hangers and into the 
inclined ledges 6 b of the plates B, said screws having a plate, o, on 
them, between which and the bars g a spring, p, of india-rubber or 
other suitable material, is placed. These springs p keep the hangers 


— 
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in contact with the plates B, and —— all unnecessary play or 
vibration of the same in an upward direction, and control the turn- 
ing, tiltipg, or canting of the stock or foot-stand. 

In consequence of the ledges ö ö of the plates B B being inclined, 
it will be seen that if the stock or foot-stand A be tilted or inclined 
either to the right or left the shaft-hangers C C, and consequently 
the shafts D, will be cramped, so as to form radii of a circle, (see 
Fig. 12,) and the skate will consequently move in or describe a 
curve. The skater, therefore, has perfect command over the skates, 
and is enabled to perform curves, gyrations, and evolutions with the 
greatest facility. 

When the invention is to be used on ice, runners are employed, 
constructed and applied as follows: Upon the shafts D there are 
placed loosely what may be termed “clamps,” H, composed of two 
parts, gr. The parts g may be of any ornamental design, (that of 
a swan is here represented,) and the other part, r, is simply a plate 
secured tog by a screw, s, the runner I — between gr. The 
runners I have smooth running surfaces, with angular edges, so that 
they may be reversed when the inner edges lose their angularity by 
wear, and a fresh, sharp edge obtained; and when both edges of 
one surface become warn the runner may be inverted and two more 
—— or sharp edges obtained. Thus. ench runner has ſour an- 
gular edges, which may be successively used before the runner will 

uire to be sharpened. } 

he clamps H are retained in proper position on the shafts D b 
india-rubber or other washers, J, (shown clearly in Fig. 7.) The stoc 
or foot-stand is prevented from tilting beyond a proper distance in con- 
sequence of the bars f of the hangers coming in contact with the 
pendent projections d d of the plates B B, while the clamps H on 
the shafts D have their movement thereon limited by the ends of 
— wine of the swan and the tail coming in contact with the 

rs f. 

By this mode of construction I obtain a far stronger and more 
durable skate than the one originally devised. The stock or foot- 
stand is more firmly supported, and the ankle of the skater is re- 
lieved from that constant and tedious effort to keep the stock or foot- 
stand in a horizontal position, or to prevent it from casually tilting 
or canting laterally. All unnecessary play of the parts, and con- 
ney much wear and tear, is avoided. ; 

aving thus described my invention, I claim as new and desire - 
to secure by letters patent— 

1. The construction of the plates B and hangers C, arranged and 
applied to the stock or foot-stand, to operate in the manner substan- 
tially as and for the purpose set forth. 

2. The key E, provided with the slot j land the button G, and 
arranged in connection with the pin &, substantially as and for the 
purpose set forth. 

3. The springs p, applied to the screws n, which secures the hangers 
C to the plates B, for the purpose of preventing vertical or upward- 
and-downward play of the hangers, and controlling the turning, 
tilting, 2 canting of the stock or foot-stand, as set forth. 

12—150 
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4. The clamps H, composed of two parts, g r, for holding the re- 
versible runners I. 


5. The reversible runners, arranged substantially as shown, for 


the purpose specified. 


Witnesses: 
WM. DEAN OVERELL. 
M. M. LIVINGSTON. 


JAMES L. PLIMPTON. 


89 DEFENDANTS’ Exuisit PiiupTon Reissuep Patent No. 3906, 
April 5, 1870. Philip Mauro, Notary. 


U. S. Circuit Court, District of Indiana. 


TRR PHENIx CASTER * 
us. 
Audusrus SPIEGEL et al. 


Unitep States Patent OFFIce. 
James L. Pr rox, of New York, N. V. 
Improvement in Skates. 


Specification forming part of Letters Patent No. 37305, dated Janu- 
ary 6, 1863; Reissue No. 3906, dated April 5, 1870. 


To all whom it may concern: 


Be it known that I, James L. Plimpton, of New York city, in the 
county and State of New York, have invented a new and useful im- 
provement in skates; and I do hereby declare.that the following is 
a full, clear, and exact description thereof, which will enable others 
skilled in the art to make and use the same, reference being had to 
the accompanying drawings, forming part of this specification. 

This invention relates to a new construction of skate, and toa 
new manner of — the rollers or runners to the sole or ſoot 
support of the same with an object of producing, by the transverse 
rocking motion of the said foot-support, the guiding of the skate in 
either direction—that is to say, the turning of the rollers or runners 
to the right or left to cause the skate to move in a circle. Another 
object of the invention is to retain the same broad base while turn- 
ing as there is while moving the same in a straight direction ; also 
to provide an adjustment of the hangers on which the rollers or 
runners are hung, so that a given inclination of the foot will pro- 
duce a larger or smaller curve during motion. 

The invention consists in so hanging or securing the rollers or 
runners to the foot-support or sole that the rocking motion of the 
latter will cause the said rollers or runners to swing sidewise to run 
the skate in the line of a circle, and thereby to guide the same to 
either side. The invention consists also in so securing the hanger 
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that its inclination can be adjusted, thereby regulating the horizon- 
tal swing of the rollers or runners to a greater or less curve with a 
greater inol ination of the foot-support. For learners this adjust- 
ment will be very convenient, as the same skate answers for different 
degrees of proficiency of theskater. The invention consists, further, 


in providing springs or cushions in combination with the hangers, . 


the said springs preventing the rattling of the skate, and tending to 
throw the foot-support back to a horizontal position, and the rollers 
or runners into the straight direction, whenever the weight is re- 
moved from one side of the foot-support. Finally, the invention 
consists in a novel arrangement of devices for fastening the foot- 
support, if a separate plate, to the boot or shoe of the skater, the said 
devices being, however, not necessarily connected with the other 
— of my invention, nor with any other peculiar construction of 
skate. | 
In the accompanying drawing, 


(Here follows diagram marked p. 88.) 


Figure 1 represents a side view of a skate having my improvements, 

Fig. 2 is a plan or top view of the same. Fig. 3 is an inverted plan 

view of the same. Fig. 4 is a detail longitudinal section of a por- 

tion of the same, the plane of section being indicated by the line z z, 

Pig. 3. Fig. 5 is a detail side view of one of the runners. | 
imilar letters of reference indicate corresponding parts. 

A in the drawing represents the foot-support or sole of the skate. 

To the under side of the foot-support are pivoted, by longitudinal 
inclined rods C C, two hangers or blocks, B B, of suitable shape. 
The rods C are fastened to the under side of the foot-support, near 
the ends of the sawe, in inclined positions, so that their inner ends 
are lower than the outer. They are held in place by ears or plates 
D projecting downward from the foot-support, and by screws or pins 
6 b secured into said foot-supports. The pins 5 fit through eyes a 
formed at the upper ends of the rodsC. Washers e e are interposed 
between the said eyes a and the foot-support. By increasing or de- 
creasing the number or thickness of the said washers, or by chang- 
ing their position upon the screws, the inclination of the rod C can 
be regulated. The screws ö may, if desired, be at the lower and the 
ears D at the upper ends of the rods C. 

E E are rollers hung on the sides of the hangers, one roller on 
each side of each hanger. F F are springs or cushions, interposed 
between the hangers and the foot-support or attachments thereof, 
said springs aiding to support the foot when the weight rests upon 
the stake, and also when the weight is removed, to bring the parts 
to place, and prevent the same from rattling or working too freely. 

t will be seen that as the hangers are hung on an incline pivot, 
or its equivalent, which is rigidly connected with the foot-support, 
the rocking motion of the latter will carry the higher end of said 
pivot less far away from the center-line of the skate than the lower 
end of the same; and that, therefore, by the peculiar oblique posi- 
tion thus imparted to the pivot, the bangers will also be set obliquely 
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to the center-tine of the foot-support, without, however, changing its 
position vertically. The more the foot-support is canted, the more 
will the hanger be swung aside, and with it the rollers E on it. Thus 
the rocking motion of the foot-support will cause the rollers to be 
swung aside, in the manner indicated by red lines in Fig. 3, to run 
the skate in a curve. The diameter of such curve is made larger or 
smaller in accordance with the degree of transverse inclination 
given to the foot-support. 

The aforementioned swinging motion imparted to the hanger by 


the rocking of the foot-support does, however, not affect the bearing’ 


of the rollers—that is to say, they remain with their full edges on 
the floor, to whatever degree they may be swung to the side. The 
full bearing is thus retained, the process of skating considerably 
facilitated. The inclination of the pivot C causes, as was shown 
above, the swinging of the hangers. The more the pivot is inclined 
the greater will consequently be the swing of the hangers at a cer- 
tain inclination of the foot-support. The adjustment of the said 
pivot by means of the washers or their equivalents serves, therefore, 
to regulate the curve described by the skate at a given inclination 
of the foot-support. 

In place of the rollers E, runners F* may be attached to the sides 
of the hangers, their positions being regulated in the same manner 
as those of the rollers. 


In the upper surface of the foot-support is or may be formed a 


transverse groove or recess, d, over which a metal plate, G, is secured. 
This plate is bent downward and inward at its ends, so as to extend 
a short distance underneath the foot-support A. In each side of the 
plate G is made a slot, e, and through each such slot is placed a 
plate, H, into a space between the — of the recess d and the 
plate G. The plates H H have each a rack, f, formed at their front 
edges, as shown in Fig. 2. Each plate H is curved upward and in- 
ward at its outer end, so as to form a hook, G, to catch over the edge 
h of the sole of the boot or shoe. In the recess d. directly behind 
the plate H, there is placed a spring, I, which is formed of a single 
iece of wire bent backward at its ends, as shown at ¢ i, and also 
nt at its center to form a horizontal projection, as shown at j, in 
Fig. 2. This wire at its ends bears against the back edges of the 
plates H H, and keeps the racks f at the front edges of said plates 
engaged with the front edges of the slotse. The plates H H are 
thereby retained in proper position or prevented from being forced 
out laterally from the foot-support. In order to release the plates 
H H that they may be adjusted to the width of the sole, the ends of 
the spring I are bent down so as to enter the small vertical notches k 
at the back ends of the slots e, as in Fig. 1, and thereby be free from 
the plates H, so that the latter may be pressed backward in the 
recess d, and the racks f be free from the front edges of the slots e. 
This adjustment of the wire I is indicated by red lines in Fig. 1. 
This fastening for a skate is very effective and simple, and may 
be applied at a small cost to almost every variety of skate. 
The heel-fastening shown in Figs.1 and 2 is substantially the 
same as was patented by me March 4, 1862. 
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A great number of variations and modifications may be employed 
without departing from the principle of my invention, and I there- 
fore do not confine myself to the precise arrangement of parts as 
hereih shown and described. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. The hanger B, attached to a — ſoot- support, and vibrat- 
ing upon inclined rods attached to said support in the manner 
shown and described, and for the purpose specified. 

2. So attaching the rollers or runners to the foot-support of a skate 
that they will be swung to run the skate in a curved line to the right 
or left by the rocking motion of the foot-support, as set forth. 

8. The combination, with the shaft on which the rollers are placed, 
of the rocking foot-support A, springs F, hanger B, and inclined rod 
C, all arranged substantially as set forth, to enable said rollers to 
- take a curve by a slight twist of the foot. 

4. The inclined C, held at one end by the rigid piece D, and 
adjustably attached at the other to the foot-support A for the pur- 
pose of determining the degree of curvilinear motion, in the manner 
described. 

5. The plates H H, provided with hooks g at their front ends and 
racks f at their front edges, in combination with the spring I and 
plate G, the latter being applied to the foot-support A, and provided 
with slots e at its ends, all arranged to form a fastening for the skate, 


as set forth. 
JAMES L. PLIMPTON. 
Witnesses : 
GEORGE W. MABEE. 
A. v. BIESEN. 
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March 7, 1871. Philip Mauro, Notary. 


U. S. Circuit Court, District of Indiana. 
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UxrrRꝝD States PATENT OFFIice. 
JAaMEs L. PLiur rox, of New York, N. V. 


Improvement in Skates. 

Specification forming part of Letters Patent No. 37305, dated Janu- 
ary 6, 1863; Reissue No. 3906, dated April 5, 1870; Reissue No. 
4292, dated March 7, 1871. 

Division A. 


To all whom it may concern: 
Be it known that I, James L. Plimpton, of New York city, in the 
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county and State of New York, have invented a new and useful im- 
provement in skates; and I do hereby declare that the following is 
a full, clear, and exact description thereof, which will enable others 
skilled in the art to make and use the same, reference being had to 
the accompanying drawing forming part of this specification. 

My invention consists in constructing a skate so that the trans- 
verse rocking of the skater’s foot will cause the rollers or runners to 
cramp or change their horizontal position so as to run the skate 
straight or in curves to the right or left, and at the same time the 
rollers or runners remain with their full bearings upon the floor or 
ice to whatever degree they may be swung obliquely while turning 
curves, thus enabling the skater to steer or guide the skate as de- 
sired, and to incline his body from the center of gravity while turn- 
ing curves. | 
In the accompanying drawing, 


(Here follow diagrams marked pp. 90 & 91.) 


Figure 1 represents a side view of a skate having my improvements. . 

Fig. 2 is a plan or top view of the same. Fig. 3 is an elevated plan 

view of the same. Fig. 4 is a detail longitudinal section of a por- 

tion of the same, the plane of section being indicated by the line zz, 

- 3. Fig. 5 is a detail side view of one of the runners. _— 
imilar letters of reference indicate corresponding parts. 

A in the drawing represents the foot-support or sole of the skate. 
To the under side of the foot-support are pivoted, by ee eg 
inclined rods C ©, two hangers or blocks, B B, of suitable shape. 
The rods C are fastened to the under side of the foot-support, near 
the ends of the same, in inclined positions, so that their inner ends 
are lower than the outer. They are held in place by ears or plates 
D projecting downward from the foot-support, and by screws ö ö 
secured into said foot-supports. The screws ö fit through eyes a 
formed at the upper ends of the rods C. Washers c e are interposed 
between the said eyes a and the foot-support. By increasing or de- 
creasing the number or thicknesses of the said washers, or by chang- 
ing their position upon the screws, the inclination of the rud C can 
be regulated. E E are rollers hung on the sides of the hangers, one 
roller on each side of each hanger. F F are springs or cushions in- 
terposed between the hangers and foot-support or attachment thereof, 
said springs aiding to support the foot when the weight rests upon 
the skate, and also when the weight is removed, to bring the parts 
to place and prevent the same from rattling or working too freely. 
It will be seen that, as the hangers are hung on an inclined pivot 
or its equivalent, which is rigidly connected with the foot-support, 
the rocking motion of the latter will carry the higher end of said 
pivot less far away from the central line of the skate than the lower 
end of the same; and hence, by attaching the hangers so as to 
vibrate in an oblique direction, the rocking of the foot-support will 
cause the rollers to move horizontally, as shown by red outlines in 
Fig. 3, where it will be seen that the rollers upon one side of the 
skate are nearer together than they are upon the other. The afore- 
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mentioned horizontal motion imparted to the hanger by the rocking 
of the foot-support does, however, not affect the bearing of the 
rollers—that is to say, they remain with their full edges on the floor 
to-whatever degree they may be swung to the side, and thus the 
skate is made to resist the centrifugal force of the skater’s body 
while turning curves. The inclination of the pivot C causes, as was 
shown above, the swinging of the hangers. The more the pivot is 
inclined the greater will consequently be the swing of the hangers 
at a certain inclination of the foot-support. The adjustment of the 
said pivot by means of the washers or their equivalents serves, 
therefore, to regulate the curve described by the skate at a given in- 
clination of the — — It will also be seen that, when the 
foot-support is sufficiently rocked or canted to rest upon the hangers 
B B, it prevents the foot of the skater from rocking further. To 
adapt my invention to ice-skating it is only necessary to substitute 
runners in place of rollers, their relative position being regulated 
in the same manner as when rollers are applied. By this means of 
attaching or applying the rollers or runners to the fout-support or 
its equivalent it will be seen that, when the foot of the wearer of the 
skate is inclined the foot-support A will also be inclined, and the 
hangers B B, in consequence of being fitted on the inclined rods 
O C, will “cramp” or turn so as to cause the skate to describe a 
curve. Hence, in order to turn in either direction, the skater is only 
required to incline his foot in the direction he desires to move, and 
the rollers or runners will be moved or “cramped” in proper posi- 
tion to describe a curve, according to the inclination of the foot. 

I do not confine myself to the precise arrangement, as herein 
shown and described, for cramping or attaching the rollers or run- 
ners, as many variations and modifications may be made therein 
without deviating from the main features of my invention. 

Having thus described my invention, what I claim as new, and 
desire to secure by Letters Patent, is— 

A skate constructed with rollers or runners that cramp, arranged 
and operated substantially in the manner and for the purposes as 


herein set forth. 
JAMES L. PLIMPTON. 
Witnesses: 


W. H. McCLURE. 
JOHN DUFFY. 
Unitep Srates Patent OFFIce. 
Joun M. Lone, of Hamilton, Ohio. 
Improvement in Harvesters. 


Specification forming part of Letters Patent No. 38232, dated April 
12 21 1863: antedated December 4, 1862. „ 


To all whom it may concern: 
Be it known that I, John M. Long, of Hamilton, in the county of 
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Butler and State of Ohio, have invented a new and useful improve- 
ment in reaping and mowing machines ; and I do hereby declare the 
following to be a full, clear, and exact description thereof, reference 
being had to the accompanying drawings and letters of reference 
marked thereon, forming part of this specification. 

My invention relates to the class of reaping and mowing machines 
in which the forward part of the machine is supported and the ma- 
chine guided by a pair of auxiliary wheels, which, for convenience, 
I shall designate “ pilot-wheels;” and it consists in supporting the 
part thus carried by the pilot-wheels upon a pivotal bearing, which 
permits the pilot-wheels, when passing over uneven ground or ob- 
structions in their way, to adapt themselves to the same without 
affecting the horizontality of the machine or straining any part of 
the frame, the center or king bolt also having a construction adapted 
thereto, and the plates being made with side bearings which confine 
the vibration of pilot-wheels within certain limits, as will hereinafter 
appear. 

74 will now proceed to describe my invention, referring to the an- 
nexed drawings, 


(Here follows diagram marked p. 93.) 


of which 

Figure 1 is a vertical axial section, showing the center plates, 
center bearing, side bearings, and center bolt. Fig. 2 is a perspec- 
tive view of the pilot-wheels supporting the ſorward part of a ma- 
chine, one of the pilot-wheels being considerably elevated by an 
obstruction without affecting the horizontal position of the frame 
of machine. 

Like letters of reference indicate like parts in the different figures. 

A is the axle of pilot-wheels. aa are the pilot-wheels. B repre- 
sents the machine, the forward part of the frame resting upon axle 
A of pilot-wheels. Cis the upper center plate,and D the lower 
center plate. E is the center bolt. The center plates are made of 
cast metal. The lower plate, D, is formed with a conical elevation, 
b, at the center, through the apex of which the center bolt, E, passes. 
At the opposite extremities of D slight projections c are formed, 
which extend upward. d is a conical space under the center of D, 
which accommodates the head of center bolt, E. The upper center 
plate, C, is circular, and is made with a conical depression on the 
under side, which rests upon the conical projection ö, and this con- 
stitutes the center bearing, the upper plate, C, being attached to 
frame B of the machine, and the lower plate, D, being secured to 
the center of axle A of the pilot-wheels, and the two plates being 
so adapted to each other that, within certain limits, the pilot-wheels 
may vibrate or adapt themselves to uneven ground without any re- 
sistance at the — of bearing or center. The head of the center 
bolt, as should be observed, has room in the space d to accommodate 
the amount of vibration that is required ; but should the laterally 
extended part of the machine, which carries the cutter-bar in ma- 
chines as ordinarily constructed, meet with a resistance, and thus 


4 


— 1 oe — 
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cause the pilot-wheels to be wrenched violently to one side, so as to 
tend to overturn them, or should any other unusual occurrence tend- 
ing to produce the same result take place, then the outer extremit 

of center plate D will encounter the under face of upper plate, G, 
and restrain the wheels from overturning or from ties unduly 


_thrown up toward a vertical position. 


It will be apparent that several modes of applying my invention 
may be employed, all producing the same result in substantially the 
same manner. The relative position of the two center plates may 
be inverted. The projections e may be omitted, or other modifica- 
tions may be made without materially affecting the result. 

The advantages of my invention will be sufficiently apparent to 
persons familiar with the operation of the kind of machines to 
which it applies. Its importance, however, will not be so obvious 


to others without considering that the pilot-wheels are connected by 


a-very short axle, so that a considerable vibration at the centre is 
produced from comparatively slight inequalities of ground, and 
these occur so constantly that before provision was made to accom- 
modate them, as is done by my invention, a considerable irregu- 
larity was communicated to the frame of the machine, and it was 
also exposed to a constant and trying strain, rendering it after a 
short time loose-jointed and shackly. 
Having described my invention, what I claim as new, and desire 
to secure by letters patent, is the 9a 
Constructing the center plates, C and D, with a central pivotal 
bearing, in combination with the vibratable center bolt, E, and outer 
bearings, e e, substantially as described, and for the Sa specified. 
JOHN M. LONG. 
Witnesses : 
WM. CLOUGH. 
GEO. K. STILLMAN. 


95 Unitep States PATENT OFFICE. 


Freperic G. Forp, of Bridgeton, New Jersey. 


Improvement in Furniture- Casters. 
Specification forming part of Letters Patent No. 132,066, dated Oc- 
| tober 8, 1872. ‘ 


‘To all whom it may concern : 


Be it known that I, Frederic G. Ford, of Bridgeton, in the county 
of Cumberland and in the State of New Jersey, have invented cer- 
tain new and useful improvements in furniture-casters; and do 
hereby declare that the following is a full, clear, and exact descrip- 
tion thereof, reference being had to the accompanying drawing and 
to the letters of reference marked thereon making a part of this 
specification. 

My — relates to that class of furniture-casters in which the 

13—1 


— 


98 TRE PHCENIX CASTER CO. vs. AUGUSTUS SPIEGEL ET AL. 


wheel is attached to a horn surrounding a boss formed on the under 
side of a plate, and said plate secured by means of a central screw ; 
and the nature of my invention consists in an annular flange or 
ferrule formed on the upper side of said plate, and fitting in a cor- 
responding groove made in the leg where the caster is applied, said 
flange or ferrule being on its upper edge provided with pins or teeth 
to penetrate into the wood, all of which will be hereinafter more 
fully set forth. 

In order to enable others skilled in the art to which my inven- - 
tion appertains to make and use the same, I will now proceed to 
describe its construction and operation, referring to the annexed 

rawing, 


(Here follows drawing marked p. 95a.) 


in which— be 

Figure 1 is a side view of a table-leg with my caster applied ; Fig. 
2 is a vertical section of the caster and lower end of the leg; Fig. 3 
is an end view of the leg, and Fig. 4 is an enlarged side view of the 
boss and plate with the flange or ferrule and pins. 

A represents the wheel pivoted between arms extending from a 
horn, B, which surrounds a boss, C, formed on the under side of a 
plate, D, and the whole secured to the end of a leg, E, by means of 
a central screw,G. These parts may all be constructed in any of 
the known and usual ways for such casters. On the upper side of 

ormed an 
upward-projecting annular flange or ferrule, a, which fits in a sim- 
ilar groove, 6, made in the end of the leg E. On the upper edge of 
the flange or ferrule a are formed — — pins or teeth 
i i, which enter the wood as the screw G is tightened. The flange 
or ferrule a, entering the groove ö in the leg, prevents the wood 
from splitting or breaking, and also prevents the caster from slip- 
ing out in case the screw should get loose. The teeth or pins d i en- 
tering the wood prevent the plate D from turning. . 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

The annular flange or ferrule a, provided with pins or teeth d i 
on its upper edge, and formed on the upper side of the plate D of 
the caster herein described, to fit in a corresponding groove, ö, on the 
end of the leg, and the pins or teeth to penetrate into the wood, all 
substantially as and for the purposes herein set forth. , 

In testimony that I claim the foregoing I have hereunto set my 
hand this 11th day of September, 1872. 

FREDERIC G. FORD. 


the plate D, and — — central screw-hole, is 


Witnesses : 
J. M. MASON. 
EDM. F. BROWN. 


F F 


f. G. FORD. 


Improvement in Furniture-Casters. 


No: 132,066. Patented Oct. 8, 1072. 


2 ay e 


LG. Lori 


Furniture Cas ler. 
WV ¥ $5,999. Falun let 23,7866. 
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97 Unirep States Patent OFFICE. 
Freperic G. Fond, of New York, N. V. 
Improved Caster for Furniture. 
Specification forming part of Letters Patent No. 58999, dated Octo- 
ber 23, 1866. 


To all whom it may concern: 


Be it known that I, Frederic G. Ford, of the city, county, and 
State of New York, have invented certain new and useful improve- 
ments in casters for cabinet-ware ; and do hereby declare the follow- 
ing to be a full and exact description of the same, reference being 
had to the accompanying drawings, and to the figures and letters 
marked thereon. ) | 


(Here follows diagram marked p. 96.) 


On these drawings, figure 1 is a view of my improved caster, 
with a portion of the horn removed in order to show the bearing of 
the horn and interior construction of the same, also the inclosed 
central boss of the caster-plate. Fig.2is a section view taken through 
the longitudinal axis of the central screw or line æ z of Fig. 1. 

In these figures similar letters of reference refer to corresponding 
parts. 

One of my improvements consists in the use of a screw passing 
up through the horn and center of the plate of the caster, thereby 
fastening said parts to each other and to the article to which the 
caster is attached, and doing away altogether with the attachment 
of the caster by means of small nails or screws. 


Again, casters of that class to which my improvements apply have 


certain objections, one being the partial dependence upon the cen- 
tral boss of the horn for a bearing, which tends to strain the central 
screw inserted through this central boss into the wood above the 
plate. This central screw not being protected by a casing at its 
thread, it is evident that pressure upon the horn, and from thence 
to the lower portion of the shoulder of the screw, will by degrees 
loosen the firm hold that the thread of the screw first had when in- 
serted into the wood. 

My construction of caster enables me to have the central boss of 
the plate as a steadiment to the shoulder of the screw, while at the 
same time the whole of the strain of the horn and inclosed caster- 
rulier is received upon the face of the plate; also, the horn is so 
constructed and positioned with respect to this central boss that it 
is free from contact therewith, consequently doing away with much 
friction and making this central boss perform its own proper func- 
tion merely. 

The effect here produced upon the caster with respect to its ease 
of movement and facility for change of its roller in various direc- 
tions is marked. 


4 — 


, 


ae wwe; 
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To enable others to make and use my improved caster, I will pro- 


ceed to describe its construction and operation. 

A is the plate of the caster, having projections or other convenient 
and known means upon its upper surface, so that when placed 
against the wood the said plate will remain stationary during the 
movement of the horn and roller. 

Upon the under surface of this plate is constructed a central boss, 
B, so formed that at that part immediately adjacent to the plate there 
will be a shoulder, ö, to keep the horn steady in its bearing against 
the plate A. From this point down to the end of the central boss 
there is a taper, so that when the screw is inserted through this cen- 
tral boss and plate the boss will terminate or vanish at that part of 
the inserted screw where the head and shoulder thereof intersect. 
The result here is that the —— of the horn C will be all against 
the plate A; and the screw D will receive its proper and necessary 
support from the central boss, B, without the pressure of the horn 
thereon, there being left a space between the interior of the horn C 
and the central boss, B, and the head of the screw only being ex- 
posed, so that when the article of furniture to which the caster is 
attached is raised the horn is prevented from slipping away from 
the plate. The screw D passes through the horn C, the plate A, 
— — central boss, B, and into the wood to which the caster is at- 
tached. 

What I claim as my invention, and desire to secure by letters 
patent, is— : 

1. Combining and arranging the caster by leaving a space between 
the central boss and horn, so that the horn shall be out of contact 
with the central boss, thereby relieving the caster of much of its 
friction, substantially as shown and described. 

2. The combination, in a caster, of a central screw and horn with 
a plate constructed with the boss B, substantially as above shown 


and described. 


3. Constructing and arranging the central boss of the plate with 
respect to the screw and horn so that the said boss shall support the 
screw and not be in contact with the horn, in the manner and for 
the purposes substantially as herein set forth. 

FREDERIC G. FORD. 

Witnesses: : 
ANDREW I. TODD. 
WM. H. BISHOP. 


» 25, 


Pamiture Caster. 
Meg ius. Pater te td Jaret 251668. 
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99 Derenpants’ ExRRTIr J. T. Barnes, No. 66116, June 25, 
1867. Philip Mauro, Notary. 
2 U. S. Circuit Court, District of Indiana. 
THe PRENIX CASTER a} 


vs. 
Audusrus SPIEGEL et al. 


Unitep States PArENTr OFFICE. 
James T. Barnes, of Hudson City, New Jersey. 
Letters Patent No. 66116, dated June 25, 1867. 
Improved Caster. 


The schedule referred to in these letters patent and making part of 
same. 


To all whom it may concern : 


Be it known that I, James T. Barnes, of Hudson City, in the 
county of Hudson and State of New Jersey, have invented a new and 
improved caster, and that the following description, taken in con- 
nection with the accompanying drawings, hereinafter referred to, 
forms a full and exact specification of the same, wherein I have set 
forth the nature and principles of my said improvements, by which 
my invention may be — — rom all others of a similar class, 
together with such parts as I claim and desire to have secured to me 
by letters patent. 

This invention relates to a new and useful improvement on a 
caster, for which letters patent were granted to me, bearing date 
October 30, 1866. 

The invention consists in having the shank of the caster at one 
side of the axis of the wheels, whereby the caster is allowed to turn, 
so that the wheels, when the article to which they are applied is 
moved, may adjust themselves in line with the movement of the 
article. The invention also consists in a novel manner of securin 
the metal socket or sheath, in which the shank of the caster is fitted, 
in the leg or bottom of the article to which the caster is applied, 
whereby the socket or sheath may be secured in the leg or bottom 
of the article with the greatest facility. In the accompanying sheet 
of drawings— 


(Here follows diagram marked p. 98.) 


oe 1 is a side sectional view of my invention, taken in the line 
z 2, Fig. 2. 


Figure 2, an end view of the same. 
— 3, a horizontal section of the same, taken in the line y y, 
g.1. 
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Similar letters of reference indicate like parte. 

A represents the axis or axle of the caster, having a wheel, B, se- 
cured on each end of it in the manner as shown and described in 
the letters patent previously granted to me. The axle has an arm, 
C, projecting horizontally from it, and in the outer part of said arm 
the lower end of a shank, D, is firmly secured (see Fig. 1). By this 
means the shank, it will be seen, is out of line with or at one side 
of the axle A, and consequently the wheels B B will be allowed to | 
adjust themselves in line with the direction of the movementofthe . | 
article to which the caster is applied whenever said article is moved. 

This is an important feature of the improvement, and materiall 
augments its value. E represents a metallic socket or sheath, whic | 
is inserted into the leg or bottom of the article to which the caster | 
is applied. This socket or sheath is composed of a cylindrical tube, | 
a, — a flange, ö, at its lower end; and into the leg or bottom of 

the article to which the caster is to be applied there is bored a hole, 

e, to receive the cylindrical portion a of the socket or sheath (see 

Fig. 1). The cylindrical portion a is provided with spurs, d d, pro- 

jecting laterally from it at opposite points, and the hole e is — | 
ongitudinally, as shown at e e, to receive the spurs d d and admit 

of a being shoved into the hole c. 

When a is shoved into c the former is turned a quarter of a revo- 
lution by grasping the flange ö with a wrench, and the spurs d d 
cut their way through the wood in a circumferential direction rela- 
tively with the hole c, aud said spurs thereby retain the socket or | 
sheath in the 105 or bottom of the article and prevent, in case the 
article is raised from the floor, the socket or sheath from dropping ‘> 
out of the hole c. By this simple means the socket or sheath ma 
be very readily secured in the leg or bottom of the article to whic 
the caster is applied. It is superior to and less expensive than the 
screw tube hitherto used, and far more reliable than the screwing of 
the flange ö to the leg. . 

Having thus described my invention, I claim as new and desire to 
secure by letters patent— 

1. The axle A, supporting two wheels, B, and having secured at 
its centre and at right angles thereto the arm C, supporting the 
shank D, constructed as described, for the purpose specified. 

2. I further claim the securing of the socket or sheath E in the 
leg or bottom of the article to which the caster is applied by means 
of the spurs d d, projecting laterally from the cylindrical part a and 
fitted in the hole c, which receives said part a, substantially as shown 


and described. 
JAS. T. BARNES. ; 
1 


Witnesses : 17 
WM. F. McNAMARA. 
ALEX. F. ROBERTS. ; 
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101 Derenpants’ Exninrr Honcson, No. 88711, April 6, 1869. 
Philip Mauro, Notary. 


U. S. Circuit Court, District of Indiana. 


THe Pnxxix CASTER * 
v8. 
Avaustus SPIEGEL é al. 


Unitep Srates Patent OFFICE. 
Isaac Hoposox, of Indianapolis, Indiana. 
Specification forming part of 22 Patent No. 88711, dated April 


To all whom it may concern: 


Be it known that I, Isaac Hodgson, of Indianapolis, in the county 
of Marion and State of Indiana, have invented a new and useful 

rlor-velocipede; and I do hereby declare that the following is a 
ull, clear, and exact description thereof, that will enable skilled 
artisans to make and use the same, reference being had to the ac- 
companying drawings, and to the letters of reference marked thereon, 
making a part of this specification. 

This invention relates principally to mode of operation of the for- 
ward wheel-frame ; and it consists in the peculiar construction and 
manner of attaching the wheel-frame to the sole of the shoe, by 
which the operator is enabled at pleasure to run in a direct course, 
or, by the natural horizontal motion of the foot to the right or left, 
to change the course to a curved track without canting, rocking, or 
tipping the foot or sole to which the wheel-frame is attached, com- 
bined with the arrangement of a spring, which returns the wheel- 
frame to a direct line when the pressure upon the wheels is re- 
moved by raising the foot. 

This invention further relates to construction and manner of 


attaching a padded shoe to the sole, by which the ordinary — 
shoe — be dispensed with, and the comfort of the wearer greatly 


(Here follows diagram marked p. 100.) 


Figure 1 is a profile of my invention. Fig. 2 is an inverted view, 
showing the mode of attaching the wheel-frame, spring, &c., to the 
sole. Fig. 3 is a longitudinal vertical section, showing the pad, &c. 
Fig. 4 is an inverted view of the front wheels, spring, &c., showing 
their alternating direction. 

4 Similar letters of reference indicate like parts in the several 
gures. 
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101 Derenpants’ Exuisit Hopdsox, No. 88711, April 6, 1869. 
Philip Mauro, Notary. 


U. S. Circuit Court, District of Indiana. 
Tue PHENIX CASTER * 


v8. 
Avaustus SPIEGEL et al. 


UniTep SrATES PATENT OFFICE. 


Isaac Hopason, of Indianapolis, Indiana. 
Roller-Skate. 
Specification forming part of 22 Patent No. 88711, dated April 


To all whom it may concern: 


Be it known that I, Isaac Hodgson, of Indianapolis, in the county 
of Marion and State of Indiana, have invented a new and useful 

rlor-velocipede; and I do hereby declare that the following is a 
ull, clear, and exact description thereof, that will enable skilled 
artisans to make and use the same, reference being had to the ac- 
companying drawings, and to the letters of reference marked thereon, 
making a part of this specification. 

This invention relates principally to mode of operation of the for- 
ward wheel-frame ; and it consists in the peculiar construction and 
manner of attaching the wheel-frame to the sole of the shoe, by 
which the operator is enabled at pleasure to run in a direct course, 
or, by the natural horizontal motion of the foot to the right or left, 
to change the course to a curved track without canting, rocking, or 
tipping the foot or sole to which the wheel-frame is attached, com- 
bined with the arrangement of a spring, which returns the wheel- 
frame to a direct line when the pressure upon the wheels is re- 
moved by raising the foot. 

This invention further relates to construction and manner of 
attaching a padded shoe to the sole, by which the ordinary walking- 
shoe — be dispensed with, and the comfort of the wearer greatly 


(Here follows diagram marked p. 100.) 


Figure 1 is a profile of my invention. Fig. 2 is an inverted view, 
showing the mode of attaching the wheel-frame, spring, &c., to the 
sole. Fig. 3 is a longitudinal vertical section, showing the pad, &c. 
Fig. 4 is an inverted view of the front wheels, spring. &c., showing 
their alternating direction. 

1 Similar letters of reference indicate like parts in the several 
gures. 
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A represents the sole of tlie shoe; and B the front wheel-frame, 
with arm extending forward and pivoted to the plate C, which is 
securely attached to the sole. Directly over the axis of the wheels 
D the friction-rollers E, which are connected with the wheel-frame 
B, are set in lines radiating from the pivot F, over the friction- 
rollers E. 

A segmental way, H, is secured to the sole A, so that when the 
weight of the body is thrown on the rear wheels, G, and the toes 
turned horizontally to the right or left, the wheel-frame B will turn 
on the pivot F, as indicated by red lines in Fig. 4, and enablé the 
operator to freely move the foot on the friction-rollers E, and de- 
scribe any desired curve with the foot in a horizontal position. 

Stops I are secured to the sole A, to limit the sweep of the wheel- 
frame B. The spring J, which is attached to the sole at K and ex- 
tends to the wheel-frame B, where it freely enters a slit in the frame 
between the wheels D, is of sufficient strength and elasticity to force 
the wheel-frame B from the position shown by red lines in Fig. 4 to 
a direct line, as shown in Fig. 2. 

The rear wheel-frame, L, is secured to the sole A,so that the 
wheels G will always be in direct line; the pad M of the shoe to be 
of elastic material, of any desired thickness and elasticity-to accom- . 
modate the foot. 

The shoe may be of leather or canvas, lined with flannel, and se- 
curely attached to the edges of the sole, and provided with straps 
and buckles, for convenient and secure fastening. 


I claim— 


1. The wheel-frame B, provided with the forward-projecting arm, 
and furnished with the friction-rollers E, interposed between the 
frame and the sole, and attached by the arm to the forward part or 
toe — sole, in the manner and for the purpose substantially as 
set forth. 


2. The spring J, in combination with the wheel-frame B, con- 
structed and arranged substantially as and for the purpose set forth. 


ISAAC HODGSON. 


Witnesses : 


JOHN POLLITT, Jr. 
LEON BEAVER. 
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A is the stock or foot-board, provided at each end with the cus- 
tomary strap or straps, B. 

At each end of the stock Aa plate, C, is firmly secured, which is 
provided with the jaws D , for the shackling-hinge joint with the 
frame E, and is also provided with projections FF’, on which the 
frame G rests, to which the rollers are journalled. The projecting 
tenon II. which connects with the jaws DD! by means of pin J, 
does not fill the jaw, and the hole /, in the tenon through which the 
pin J passes, is“ countersunk.” (See Fig. 2.) 

The provision of the wide jaws DD’ and countersunk hole , per- 
mits an oscillating movement of the frame G in any direction. 

The Space between tlie projections or’ and the mee between 
the jaws ) ), minus the thickness of tenon II, is filled up with 
the rubber spring J, which fits snugly in between the stock-plate G 
and the bottom of the frame G. (See Fig. 1.) 

This serves the purpose of preventing rattling in the joint between 
the frame G and plate C, and also serves to return the roller-frame 
to the central position after its adjustment by the body of the skater 
in turning curves. 

The rollers K, which revoive locsely on the stationary axle L, are 
adjusted to turn curves, by the depression of one or the other of the 
projections F , in the natural leaning of the body of the skater, 
the projection F or F’ acting upon one of the inclined planes M on 
the frame G, and thus compelling the frame to swivel and so con- 
verge or adjust the axle of the rollers as to adapt the said rollers for 
describing the curve desired by the skater. 

The rollers K are loose upon a single axle, L, and are separated 
by a loose washer, N, which is free to revolve with the rollers when 
both are going in one direction, and to either stand still or to re- 
volve, as the particular location of friction may determine, when the 
rollers are revolving in opposite directions. By this device much 
friction is obviated in the ordinary movements of fancy skating. 

I claim herein as new and of my invention— 

The roller-frame G, provided with tenon IT and inclined planes 
M, in the described combination with the projections F F“ and jaws 
) 2)’, the whole being constructed and operating substantially in 
the manner and for the purposes set forth. 

In testimony of which invention I hereunto set my hand. 


W. R. MORRIS, 
Witnesses: 


HWENRY MILLWARD. 
CHARLES PICKLES. 
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A is the stock or foot-board, provided at each end with the cus- 
tomary strap or straps, B. ee 

At each end of the stock A a plate, C, is firmly secured, which is 
provided with the jaws D D’, for the shackling-hinge joint with the 
frame E, and is also provided with projections F F, on which the 
frame G rests, to which the rollers are journalled. The projecting 
tenon H, which connects with the jaws D D’ by means of pin I, 
does not fill the jaw, and the hole h, in the tenon through which the 
pin I passes, is “countersunk.” (See Fig. 2.) 

The provision of the wide jaws D D’ and countersunk hole h per- 
mits an oscillating movement of the frame G in any direction. 

The space between the projections F F’ and the space between 
the jaws D D’, minus the thickness of tenon H, is filled up with 
the rubber spring J, which fits snugly in between the stock-plate C 
and the bottom of the frame G. (See Fig. 1.) 

This serves the purpose of preventing rattling in the joint between 
the frame G and plate C, and also serves to return the roller-frame 
to the central position after its adjustment by the body of the skater 
in turning curves. 

The rollers K, which revolve locsely on the stationary axle L, are 


adjusted to turn curves, by the depression of one or the other of the 


projections F F, in the natural leaning of the body of the skater, 
the projection F or F acting upon one of the inclined planes M on 
the frame G, and thus compelling the frame to swivel and so con- 
verge or adjust the axle of the rollers as to adapt the said rollers for 
describing the curve desired by the skater. 

The rollers K are loose upon a single axle, L, and are separated 
by a loose washer, N, which is free to revolve with the rollers when 
both are going in one direction, and to either stand still or to re- 
volve, as the particular location of friction may determine, when the 
rollers are revolving in opposite directions. By this device much 
friction is obviated in the ordinary movements of fancy skating. 

I claim herein as new and of my invention— 

The roller-frame G, provided with tenon H and inclined planes 
M, in the described combination with the projections F F’ and jaws 
D D’, the whole being constructed and operating substantially in 
the manner and for the purposes set forth. 

In testimony of which invention I hereunto set my hand. 


W. R. MORRIS. 


Witnesses: 


HENRY MILLWARD. 
CHARLES PICKLES. 
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upper side, as shown, leaving a uniform thickness of metal be- 
tween the convex and concave surfaces. The stock is secured to the 
foot of the skater by straps B C or any other preferred method. 

The rollers, which are preferably four in number, are journaled 
in the frame D D', in the manner shown, in such a way as to per- 
mit of the withdrawal of the axles for lubrication. 

The frames D D’ are concave on the upper side to fit over the 
spherical segments a a’, forming what is known as “ ball-and-socket 
joints.” 

The frames D D’ are also formed with projecting levers d d', which 
are — connected to the stock A at E E. or F F by set- screw 
pivots ; 

The levers d d’ are slotted, as shown, to permit of the changing 
of the pivots G G’ from E E/ to F F, in order to diminish the di- 
— of the levers from the center line of the stock when the 
stock is tilted. ; 

The frames are connected to the stock A, at the center of the ball- 
and-socket joints, by set-screws H H’, the stock being slotted across, 
— shown in Fig. 4, to permit the lateral adjustment of the roller- 

mes. 

A spring, I, is fitted into the slotted projections J J’ of the roller- 
frames, which serves to return the frames to the central position 
after being forced by the rolling of the stock A into position for 
curves. This provision is not essentially necessary, as the skate is 
complete without it; but it is preferred by some skaters, as it pre- 
vents “ shackling.” 

In the operation of this skate the center of the concave of the 
roller-frames D D’ is in line with the center line of the stock when 
skating straight. When skating curves the stock A is rolled or tilted 
by the necessary inclination of the body for curves, and both frames 
D D’ are forced, by the action of the ball-and-socket joints, to the 
side of the skate on which the body leans. The ends of the levers 
d d' being retained by the pivots G G“ in the center line of the 
stock, the axles of the rollers are necessarily twisted or cramped out 
of right angles with the skate-stock and compelled to assume the 
required position for a curve, the degree of adjustment, of course, 
always a upon the extent to which the body of the skater 
is inclined, as in other skates of this class. 

It will be seen that the oscillating frames D D’ are not connected 
to the stock by small pintles or axles, upon which all the strain 
is sustained, as in other skates with tilting foot-boards, but the con- 
nection is broad and solid, with the best known form for wearing 
surface—viz., ball and socket. 


Claims. 


1. In connection with the stock A, provided with spherical seg- 
ments a a’ and pivots G G’, the concave roller-frames D D’ ad, 
combined, arranged, and operating substantially in the manner and 
for the purpose specifi 

2. In connection with the oscillating roller-frames D D’ J J’, the 


2 
ome JOHN n. FENTON. 106 


improvement in Roller Skates. 
No. 122,376. é Patented Jen. 2, 1872. 


and for the purpose described. 
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provision of the spring I, connected and operating in the manner 


In testimony of which invention I hereunto set my hand. 
* JOHN LEMMAN. 


Witnesses : 
FRANK MILLWARD. 
EZRA COPE. 
106 122,376. 


Unitep States Patent OFFICE. 
Jonx H. Fenton, of Indianapolis, Indiana. 
Improvement in Roller-Skates. 


Specification forming part of Letters Patent No. 122,376, dated Jan- 
uary 2, 1872. 


Specification describing a certain improved roller-skate invented 
by John H. Fenton, of Indianapolis, in the county of Marion and 
State of Indiana: 

This invention relates to a new construction and arrangement of 
devices whereby wheels or rollers are attached to the foot-support of 
a skate in such a manner as io enable the performer to execute all 
of the varied evolutions of skating on a smooth floor by the same 
or a similar motion of the body as that employed in propelling the 
skater on ice. 

In the accompanying drawing, 


(Here follows diagram marked page 106.) 


figure 1 is a side elevation; partly in section, of my improved 
roller-skate. Fig. 2 is a vertical transverse section of the same, the 
line e c, Fig. 1, indicating the plane of section. Fig. 3 is a bottom 
view of the roller-frame or hanger. Fig. 4 is a bottom view of the 
saddle-plate. 

Similar letters of reference indicate corresponding parts. 

A in the drawing represents the foot-support of the skate. B is 
the heel-strap and brass plate; C, the toe-strap; all these parts 
being of suitable kind and style. To the under side of the foot- 
support is attached, by screws a a, the saddle-plate D, comprising 
the segmental concave bearing ö and a socket, d. E is the roller- 
frame or hanger, comprising the segmental convex bearing e and 
the projecting pivot f, which correspond respectively with and work 
in thé concave bearing 6 and socket d. The convex bearing e on 
the hanger-frame is slotted, and through the slot passes a pintle, g, 
that projects downward from the concave plate b of the saddle and 

uides the movable hanger-frame in a regular direction ; also serv- 
ing as a check in preventing the bearing e from traveling too far. 
h is a screw which passes through the foot-support and the saddle- 
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late, its head resting on the top of the latter; also through a rub- 

r cushion, i, and the roller-frame E, and is secured at the bottom 
by a nut, j. This nut is provided with projecting pins or trunnions 
tl, which rest in corresponding grooves in the under side of the 
hanger, which, when it vibrates on its pivot f, will rock also on 
said trunnions of the nut and thus have the necessary freedom of 
motion. F F are the wheels or rollers, hung on an axle, G, which 
is secured in projecting ears mm of the hanger. n is a hooked wire 
which holds the axle G in place, preventing longitudinal displace- 
ment by passing through a hole in the end of the same. This wire’ 
is secured at its u — part by passing through an ear or leg, m, of 
the hanger E, and being bent downward on the inside thereof, as 
shown in Fig. 2. Its lower end is passed through the axle. Being 
suspended in a line beyond the center of the axle G, the wire is re- 
tained in its proper place by its greater weight at the lower end, 
compelling it always to seek a perpendicular, thus effecting a very 
neat, cheap, and secure fastening for the axle. The rubber cush- 
ion i is interposed between the hanger-frame and saddle, bein 
let into a cavity or box of the hanger, as shown in Fig.1. It yields 
to the side pressure of said box, and, acting in its natural manner, 
— the hanger to its original position when the pressure is re- 
moved. 

Having thus.described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The saddle-plate D, having the concave segmental bearing ö, 
pintle g, and socket d, substantially as herein shown and described. 

2. The wheel-frame or hanger F, slotted, and provided with the 
convex segmental bearing e, pivot f, and rubber cushion i, substan- 
tially as and for the purpose herein shown and described. 

JOHN H. FENTON. 


THE PHNIX CASTER CO. vs. AUGUSTUS SPIEGEL ET AL. 


Witnesses : 
JOHN FENTON. 
J. G. LIGHTFORD. 
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UNITED States Patent OFFICE. 


Atonzo C. ARNOLD and Orro G. Hanscuizprt, of Norwalk, Con- 
necticut. 


Improvement in Furniture · Casters. 


Specification forming part of ee No. 126,433, dated May 


To all whom it may concern : 


Be it known that we, Alonzo C. Arnold and Otto G. Hanschildt, 
of Norwalk, in the county of Fairfield and State of Connecticut, 


. 


. 


ARNOLD & HANSCHILDT. 
: 107 


Improvement in Furniture-Casters. 


No, 126,433. | Patented May 7, 1872. 


.. 
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have invented certain improvements in furniture-casters, of which 
the followiug is a specification, reference being had to the accompa- 
nying drawing. 

1 


(Here follows diagram marked p. 107.) 


Our invention relates to an improvement in furniture-casters ; 
and the invention consists in so constructing and casting the va- 
rious 2 that — can be fitted together with less labor and fitting 
than heretofore, and so that when the parts are once in position 
9 will be retained there, all as hereinaſter more fully explained. 

igure 1 is a rear elevation of the caster complete. Fig. 2 is a 
vertical section on the line z z of Fig. 2. Figs. 3 and 4 are views of 
portions detached. 

This invention relates to that class of casters in which friction- 
rollers are mounted in the frame that holds the wheel; and it has 
- for its object the simplifying and cheapening of their construction. 

In constructing our improved caster we provide a circular plate, 
A, which is provided with screw-holes for securing it to the furni- 
ture in the usual manner, this plate having its under side slightly 
beveled around its outer edge, as shown in Fig. 2. This plate also 
has at its center a conical hub or projecting stud, O, the lower end 
of which is made straight. and has a screw-thread cut thereon to 
receive a nut, m, as shown in Fig. 2. If desired, this straight part n 
of the conical hub O may be made of wrought iron, and set in the 
mold and the plate cast on it. We then make a frame, B, the form 
of which is clearly shown in Figs. 1, 2, and 3, the latter representin 
it detached. The horizontal or top portion of this frame is —. 
with a conical hole, f, to form a seat or bearing for the conical hub 
O; and near its outer edges it is also provided with two recesses, h, 
as shown in Fig. 3. On each side of these recesses semicircular 
grooves are formed to afford the bearings for the journals of small 
friction-rollers a, which are to be set in said recesses. This frame B 
has its depending arms or legs e formed with semicircular ves 
r in their lower ends; and on one side of each groove a small piece 
of wire, ¢, is secured by casting the metal of the frame on the wire, 
as shown in Fig. 3. We then make for each caster two small friction- 
rollers, a, the — which is beveled to correspond with the bev- 
eled edge of the plate A, and which are cast with their journals all 
complete, as represented in Fig. 4, they being of the proper size to 
fit in the recesses h, with their journals resting in the grooves at the 
sides thereof. We then provide a wheel, C, of proper size to fit be- 
tween the arms c,and which is also cast with its journals complete 
and of proper size to fit in the —— This wheel C is then 
placed in position, and secured there by bending the wire e at each 
side around the journal of the wheel, as represented by the dotted 
lines in Figs. 2 and 3. The friction-rollers a are then set in their 
recesses, and the plate A applied and secured by the nut m, as rep- 
resented in Fig. 2, when the caster is complete. 

It will thus be seen that all the parts may be cast an and 
the parts put together without the drilling of the wheel, the rollers, 
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or the bearings, as has heretofore been the custom; and that when 
the plate A and the frame B are united, the friction-rollers will be 
held in place and prevented from becoming detached. 

Having described our invention, what we claim is— 

1. A caster consisting of the plate A, —— a conical hub, 
O, having a screw-stem cast therein, with the frame B, provided with 
a corresponding bearing, f, all constructed and arranged to operate 
substantially as described. 

2. The frame B, provided with the recesses h, having the friction- 
rollers a set loosely therein, in combination with the plate A, whereby 
the said rollers can be cast with their journals complete, and be held 
in place without the use of any additional parts, as set forth. 

| ALONZO C. ARNOLD. 
: OTTO G. HANSCHILDT. 

Witnesses : 


JOSEPH F. FOOTE. 
CHAS. ADAMS. 
109 Unitep States Patent OFFICE. 


JoHN Parry, of Manchester, Great Britain. 
Improvement in Furniture- Casters. 


Specification forming part of Letters Patent No. 135,286, dated 
January 28, 1873. 


To all whom it may concern: 


Be it known that I, John Parry, of Manchester, in the county of 
Lancaster, Kingdom of Great Britain and Ireland, have invented 
improvements in furniture-casters, of which the following is a speci- 
fication. 

My invention relates to casters in which the pivoted bracket carry- 
ing the caster-wheel also carries a friction-wheel, arranged to bear 
against the under side of a disk or plate on the socket, and forming 

rt of the caster; and my invention consists in substituting for the 

riction-wheel a grooved wheel or roller adapted to an annular rib 
on the socket, thereby — the pivot or central pin from the 
lateral strains to which it would otherwise be subjected. 

In the drawing, 


(Here follows diagram marked p. 109a) 


which illustrates several modes of carrying my invention into effect, 
ö represents the bracket turning on the pin e and carrying the roller 
or caster-wheel d. Across a slotted projection, e, of the bracket ö ex- 
tends the pin of a grooved wheel or pulley, f, adapted to an annular 
rib, g, on the socket a. ; 

It will be seen that the rib extending into the groove of the wheel 
relieves the central pivot of all lateral strain. 


1. PARRY. 1075 
Fuernitere-Casters. 
No. 135,286. Patented Jan. 28, 1873. 
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Retler Skates. 
Patented March 11, 1873. 


No. 136,711. 
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If desired, the pulley f may be placed at an angle, as shown in 
Figs. 1 and 3, so as to receive the thrust more directly. 


x Ciaim. 
The combination, in a caster, of a grooved wheel on the bracket 
and an annular rib on the socket, adapted to the wheel, as set forth. 


In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 
JOHN PARRY. 


Witnesses: 


JNO. HUGHES. 
W. H. WALKER. 


110 Unitep Srates Patent OFFICE. 
Oxtver H. Dopdx, of Jackson, Tennessee. 
Improvement in Roller-Skates. 
Specification forming part of Letters Patent No. 136,711, dated March 


To all whom it may concern: 


Be it known that I, Oliver H. Dodge, of Jackson, in the county of 
Madison and in the State of Tennessee, have invented certain new 
and useful improvements in circular-running roller-skates ; and do 
hereby declare that the following is a full, clear, and exact descrip- 
tion thereof, reference being had to the accompanying drawing and 
to the letters of reference marked thereon making a part of this 
specification. 

The nature of my invention consists in the construction and ar- 
rangement of the running-gear of circular-running-roller-skates so 
as to turn the shortest curve without the use of springs or other un- 
reliable fastenings for the trucks. 

In order to enable others skilled in the art to which my inven- 
tion 4 to make and use the same, Iwill now proceed to 
— its construction and operation, referring to the annexed 

rawing, 


(Here follows diagram marked p. 110a.) 


in which— 

Figure 1 is a side elevation of my skate. Fig. 2 is a perspective 
view of one of the trucks. Fig. 3 is a perspective view of a guide- 
post attached to the under side of the ſoot- board. Fig. 4 is an end 
view, and Fig. 5 a vertical section, of one of the trucks. 

A represents the foot-board or plate to which the foot is 82 
This ſoot- board or plate rests upon two rocking bolsters, B B, at- 
tached to its under side —one at the toe and the other at the heel. 
To each A — 1 rocking bolsters is hinged, by means of a pin, a, the 
15—1 
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swinging bolster, C, and to the under side of each swinging bolster 
is fastened the truck- frame D by means of a single screw, ö, passing 
loosely through the bolster and screwed into the center of thé truck- 
frame. In each frame D are mounted two rollers, E E. GG rep- 
resent two guide- attached to the under side of the foot-board 
A—one in rear of the front track, and the other in front of the rear 
truck. These posts drop low enough to receive, in a slot formed in 
the lower end of each, a projecting tongue, d, from the respective 
truck-frames. These tongues project, one from the rear of the front 


truck-frame and the other from the front of the rear frame, and are 


secured in the slots of their respective guide-posts by a loose-fitting 
Pin, e. n 

By this means the axes of the rollers are forced, by simply rock- 
ing the foot, to an angle corresponding with the incline of the foot, 
the front rollers being turned toward the side the foot is inclined to, 
and the rear rollers toward the opposite side. 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

The combination, with the foot-pad A, of the rocking bolster B, 
pin a, swinging bolster C, screw ö, rollers E E, and truck D, with 
projecting tongue d hinged by the pin ¢ in the bifurcated and. bev- 
z end of the post G, all substantially as and for the purposes set 
0 


In ‘testimony that I claim the foregoing I have hereunto set my 
hand this 16th day of November, 1872. 
OLIVER H. DODGE. 


Witnesses : 
J. R. CHAPPELL. 
L. T. LINDSEY. 
112 Unitep States Patent OFFIce. 
Henry Nez, of Brooklyn, E. D., New York. 


Improvement in Furniture-Casters. 


Specification forming part of Letters Patent No. 149,782, dated April 
14, 1874; application filed March 13, 1874. 


To all whom it may concern: 


Be it known that I, Henry Netz, of Brooklyn, E. D., in the county 
of Kings and State of New York, have invented a new aud useful 
improvement in furniture-casters; and I do hereby declare the fol- 
lowing to be a full, clear, and exact description thereof, which will 
enable those skilled in the art to make and use the same, reference 
being had to the accompanying drawing forming part of this speci- 
fication, in which drawing— 


(Here follows diagram marked p. 111.) 
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swinging bolster, C, and to the under side of each swinging bolster 
is fastened the truck-frame D by means of a single screw, ö, passing 
loosely through the bolster and screwed into the center of thé truck- 
frame. In each frame D are mounted two rollers, E E. GG rep- 
resent two guide- attached to the under side of the foot-board 
A—one in rear of the front track, and the other in front of the rear 
truck. These posts drop low enough to receive, in a slot formed in 
the lower end of each, a projecting tongue, d, from the respective 
truck-frames. These tongues project, one from the rear of the front 


truck-frame and the other from the front of the rear frame, and are 


secured in the slots of their respective guide-posts by a loose-fitting 
Pin, e. f 

By this means the axes of the rollers are forced, by simply rock- 
ing the foot, to an angle corresponding with the incline of the foot, 
the front rollers being turned toward the side the foot is inclined to, 
and the rear rollers toward the opposite side. 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

The combination, with the foot-pad A, of the rocking bolster B, 
pin a, swinging bolster C, screw ö, rollers E E, and truck D, with 
projecting tongue d hinged by the pin e in the bifurcated and. bev- 
— end of the post G, all substantially as and for the purposes set 
0 


In testimony that I claim the foregoing I have hereunto set my 
hand this 16th day of November, 1872. 
OLIVER H. DODGE. 


Witnesses : 
J. R. CHAPPELL. 
L. T. LINDSEY. 
112 Unitep States Patent OFFIce. 
Henry Netz, of Brooklyn, E. D., New York. 


Improvement in Furniture-Casters. 


Specification forming part of Letters Patent No. 149,782, dated April 
14, 1874; application filed March 13, 1874. 


To all whom it may concern: 


Be it known that I, Henry Netz, of Brooklyn, E. D., in the county 
of Kings and State of New York, have invented a new and useful 
improvement in furniture-casters; and I do hereby declare the fol- 
lowing to be a full, clear, and exact description thereof, which will 
enable those skilled in the art to make and use the same, reference 
being had to the accompanying drawing forming part of this speci- 
fication, in which drawing— 


(Here follows diagram marked p. 111.) 
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Figure 1 shows a vertical central section of this invention. Fig. 
2 is a sectional plan or top view thereof. Fig. 3 is a transverse ver- 
tical section of the same. 

Similgr letters indicate corresponding parts. 

This invention relates to furniture-casters, and consists in a caster, 
the frame of which is made in two halves or sections attached to- 
gether by screws or rivets, between which is the caster-wheel and 
an auxiliary friction-roller, situated above said caster-wheel, which 
forms the bearing for a disk attached to the socket-piece of the caster, 
which socket-piece is mounted between the two halves of the afore- 
said frame, in such a manner that a caster is obtained, all the parts 
of which are easily placed or adjusted in position, and furthermore 
can be entirely finished before being adjusted in position in the 
caster. 

In the drawing, the letters A A’ designate the two halves or sec- 
tions of the frame of my caster, which are held together at each end 
by means of screws a a or other suitable fastening devices, and may 
be of cast or struck-up metal as most convenient. This frame is 
— with a segmental portion, B, to receive and hold the pintle 

of the socket-piece of the caster, said pintle being provided with a 
head, ö, which catches under the edge of the frame. Said frame A 
A’ is provided also with a socket, D, to receive an auxiliary friction- 
roller, E, the gudgeons d d of which are supported on shoulders 
sunken or formed on the upper and opposite edges of said socket D. 
On the sides of the frame A A’ are brackets F F or the horn of the 
caster, between which rotates the caster-wheel G, this being mounted 
on a pin or bolt, e, in the usual manner. Below the screw-stem H 
of the socket-piece is a disk, I, which bears upon the auxiliary fric- 
tion-roller E, and when the caster is shifted turns thereon, serving 
to reduce friction, and thereby ease the movement of the caster. 

It will be seen that if a single part of my caster becomes worn or 
broken, it can be taken out and replaced with facility and without 
detriment to the remainin rts, whereby my caster is rendered 
— paratively cheap and of advantage over most of those heretoſore 
made. 

l am aware that it is not broadly new to construct the easter- frame 
in sections or halves, but such feature of itself is not claimed by me. 

What I claim as new, and desire to secure by letters patent, is— 

The caster-frame, made in two halves or sections, A A’, attached 
together by screws or rivets a a, Ar with a caster-wheel, G, 
and with an auxiliary friction-roller, E, which forms the bearing 
for a disk, I, attached to the socket-piece of the caster, substantially 
as hereinbefore set forth. 

This specification signed by me this 5th day of March, 1874. 


HENRY NETZ. 
Witnesses: 


W. HAUFF. 
E. F. KASTENHUBER. 
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113 Unitep Srarxs Patent OFFICE. 


Joun E. Bucxineuaw, of Washington, District of Columbia. 


Improvement in Casters. 


Specification forming part of Letters Patent No. 150,132, dated April 
28, 1874; application filed September 20, 1873. 


To all whom it may concern : 


Be it known that I, John E. Buckingham, of Washington, in the 
county of Washington and District of Columbia, have invented cer- 
tain new and useful improvements in casters ; and I do hereby de- 
clare the following to be a full, clear, and exact description of the 
invention, such as will enable others skilled in the art to which it 
pertains to make and use it, reference being had to the accompany- 
ing drawings, which form part of this specification. 


(Here follows diagram marked page 1132.) 


My invention relates to certain improvements in furniture-casters. 

In the drawings, Figure 1 represents a sectional side view of the 
caster applied to the leg of a piece of furniture; Fig. 2, a vertical 
transverse section of same, detached ; Fig. 3, a plan view; Fig. 4, a 
transverse section of the ground-rollers. 

My invention consists in a peculiarly-recessed shank, with anti- 
friction rollers inclosed therein, and turning in trunnion-seats made 
in its interior and exterior walls, the rollers situated upon that side 
of the recess that is adjacent to the caster-roller, in combination with 
other parts. 

A represents the ground-roller, secured in the usual manner in a 
projecting shank, B, by an axle, C. In the cylindrical top D of the 
shank B is a recess, E, cored out between an interior rim, F, and an 
exterior rim,G. These rims form the bearings or trunnion-seats for 
the rollers H, of which there are three—one situated above the roller 
or rollers A, and one situated on each side of the shank B; and it 
will be observed that they are all upon that side of the annular 
recess that is adjacent to the projecting foot Bor roller A. Through 
the center of the cylindrical top D is a cylindrical hole, through 
which passes the stem J of the leg attachment K. This leg attach- 
ment may either be a plate, Fig. 2, or a ferrule, Fig. 1. Extending 
above the cylindrical stem J is a screw, L, which screws up into the 
end of the furniture-leg. Through the plate and ferrule are screw- 
holes, as additional means for securing the same to the legs. For 
the purpose of holding the shank B to the stem J, I propose to em- 
ploy a spring-pin, M. 

y the above-described arrangement a cheap, simple, and effective 
caster is obtained; the bearing-rollers, being inclosed in u recess and 
covered, are protected from any accumulation of dust in sweeping. 
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Having thus described my invention, what I claim as new and 
desire to secure by letters patent is— 

The furniture-caster composed of the foot B, provided in its upper 
end with the annular recess E, the said recess provided on that side 
adjacent to the caster roller or rollers A with the bearing-rollers H 
H H, suspended in trunnion-seats formed in the exterior and inte- 
rior walls F G of the recess E, the whole combined with the fasten- 
ings J K L, all constructed, arranged, and operating substantially 
as and for the purposes described. 


In testimony that I claim the foregoing I have hereunto set my 
hand this 18th day of September, 1873. 


JOHN E. BUCKINGHAM. 


Witnesses: 
GEORGE W. SHEFFIELD. 
WM. C. NOLEN. 
114 Unitep Srates Patent OFFICE. 


La Fayette Brarr, of Painesville, Ohio. 
Improvement in Fifth- Wheels for Vehicles. 


Specification forming part of Letters Patent No. 159,492, dated Feb- 
ruary 9, 1875; application filed October 30, 1874. 


To all whom it may concern: 


Be it known that I, La Fayette Blair, of Painesville, county of 
Lake and State of Ohio, have invented a new and improved fifth- 
wheel for vehicles; and declare the following to be such a full, clear, 
and exact description thereof as will enable others skilled in the art 
to which my invention relates to make and use it, reference being 
had to the accompanying drawings, which form a part of this speci- 
fication. 

My invention relates to improvements in fifth-wheels, whereby 
they may be made in a simple and durable form, and at the same 
time very light and of little expense; and consists, first, in securing 
to the axle the lower segment of a spherical joint, and to the reach 
the upper segment of same, the two being united by a king-bolt 
starting from a E above the axle, and extending up through both 
said segments, the head -block, and the lower leaves of the spring; 
second, in improvements in detached portions of the mechanism, 
whereby the above construction is made practicable and efficient; 
third, in the combination with the upper segment of the spherical 
joint and the king-bolt of the lower segment attached rigidly to the 
axle. and a slot in the said lower section through which the bolt 
passes, the said slot being elongated in the direction parallel to the 
axle, but not otherwise; fourth, in the combination with the reach- 
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box and the plate beneath the axle of a brace attached rigidly to the 
said plate and hinged to the reach-box. 
In the drawings, 


(Here follows diagram marked p. 114a.) 


figure 1 is a front elevation of my invention. Fig. 2 is a vertical 
cross-section through the center line of the axle at z Y, Fig. 1. Fig. 
3 is a detached view of the king-bolt. 

A is a box or casing extending down and around the axle. C' is. 
a metallic plate, provided with a central stud or bolt, c’, and bolt- 
holes for the passage of the bolt ends of the clips 6. The parts are 
finally securely bound together by the nutsd. Cisa - cast solid 
with the box A. It is in the form of a segment of a hollow sphere, 
and is made smooth on its inner and outer surface. It is provided 
with a slot, i, at the top for the passage of the king-bolt. This slot 
is elongated in the direction of the length of the axle, so as to admit 
of the king-bolt moving in that direction. B is a cap-plate made to 
fit down over the seat or spherical top or bearing C, and it is also 
in form the segment of a hollow sphere on its under side, though its 
upper side may be of any desired shape. G is a box for holding, or 
to which may be attached, the reach. It is cast with and forms a 
part of the cap-plate B. Its edges project above the top of the cap- 
plate B, at g, and form a shoulder, against which the head-block 
rests, and prevent it from turning. D is the head-block, suited on 
its under side to rest immovably upon the cap-plate B, and on its 
upper side to receive the spring E and the clips a, whereby the 
spring is secured to the head-block. K is aking-bolt. It is formed 
with a head, m, that has a spherical bearing on its upper side to con- 
form to the under side of the —— C. Its shaft passes up through 
the slot i, the cap-plate B, head- block D, and spring E, and is there 
secured by the nut ce. The king - bolt is of —— construction. It 
is formed with a shoulder, m', between the two plates B and C, and 
the head- block D is formed with a bushing or annular shoulder, h, 
which projects down through the cap B, and rests squarely against 
the shoulder m’ on the king-bolt. This prevents the lower end or 
head, m, of the king-bolt from being clamped by the nut e so closely 
against the bearing C as to prevent a free motion, and at the same 
time, should wear eventually cause looseness or lost motion, it can 
be readily compensated by removing the king-bolt and filing down 
on the shoulder m’. The sleeve or bushing h also serves another 
purpose: it makes a broad bearing on the bolt, so that should a 
person bear down upon one side of the carriage, as in entering the 
same, the leverage obtained on the king-bolt would cause it to bind 
firmly against the lower shell or bearing, C, causing it to bind against 
the cap B, and consequently holding the parts rigidly, so that the 
carriage will only yield by its springs, and not at this joint. 

It is obvious, that instead of making the reach-connection in the 
form of a box it may be made flat and be connected with the reach 
in any suitable manner; so also it is not absolutely essential, though 
preferable, that it should be cast solid with the cap B, for it might 
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be otherwise rigidly secured thereto. On the bar C' is a stud or bolt, 
c, to which the end of the brace H is rigidly secured. The other 
end of the brace is hinged, as shown at I, to the reach-box, so as to 
permit the brace attachment to conform to the relative positions of 
the axlè and the reach. 

It is obvious that the foundation or base of the on ae C 
may not be formed into the shape of a box, A, to embrace the axle; 
but the 1 O may be secured to the axle in any suitable manner. 

It will be noticed that the joint is not exactly a ball-and-socket 
joint; but the surfaces are but small segments of spheres, and are all 
8 by simply removing the nut c from the king-bolt K. 

t is also obvious, that instead of dressing the head of the king- 
bolt to a spherical surface it might be an ordinary bolt, and the 
spherical surface be formed on a washer, through which the bolt 
might pass. 

hat I claim as new, and desire to secure by letters patent, is— 

1. The plate or bearing C, provided with inner and outer spheri- 
cal surfaces and means for attachment to the axle, substantially as 
and for the pu described. 

2. The combination, with the plate C, of the king-bolt K and the 
elongated slot i, substantially as and for the pu described. 

3. The combination, with the plate C, of the box A, substantially 
as and for the purposes described. 

4.-The combination, with the plate C and box A, of the plate C’ 


and clips ö, substantially as and for the purposes described. 


5. The combination, with a hollow spherical bearing-plate C, of 
the spherical cap-plate B and king-bolt K, the said king-bolt starting 
from the under side of the plate C, substantially as and for the pur- 
poses described. 

6. The combination, with the spherical cap B, of the reach-box G, 
substantially as and for the purposes described. 

7. The combination, with the plate C’ and the reach-box G, of the 
brace H, attached rigidly to the said plate and hinged to the reach- 
box, substantially as and for the purposes set forth. 

8. The combination, with the — C and B and —— K, of 
the head- block D and shoulder h, substantially as and for the pur- 

described. 

9. The combination, with the plates C and B, head-block D, and 
8 ring E, of the king-bolt K, starting from the under side of the 
plate E, and the nut e, as set forth. 

10. The combination of box A, plates C and B, reach-box G, head- 
block D. king-bolt K, and elongated slot i, substantially as and for 


the purposes described. 
K LA FAYETTE BLAIR. 
Witnesses : 
WILLIAM PETTINGELL. 
CHARLES H. PETTINGELL. 
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Cyrus W. Sanapeg, of Washington, District of Columbia. 
Improvement in Parlor-Skates. 


Specification forming part of Letters Patent No. 177,567, dated 
May 16, 1876; application filed April 28, 1876. 


To all whom it may concern : 

Be it known that I, Cyrus W. Saladee, of Washington city, in the 
District of Columbia, have invented certain improvements in par- 
lor-skates, of which the following is a specification. 

To enable others skilled in the art to make and use my inven- 
tion, I herewith submit the following description : 

A skate constructed with rollers that cramp, by attaching or ap- 
plying the same to the stock or foot-stand in such manner that said 
rollers will be“ turned,” “ cramped,” or adjusted” so as to run the 
skate in a curved line to the right or left, by turning, rocking, cant- 
ing, or oscillating the stock or foot-stand upon a jointed intermedi- 
ate mechanism connecting the stock to the running-gear of the skate, 
is no part of my invention. 

My invention consists, first, in the attachment of a heel-support 
pivoted to the stock or foot-stand of a parlor-skate, and otherwise 
suitably connected to the axle or gearing below, in such manner 
that a rocking or oscillating motion is imparted to the heel-support 
by a slight pressure of the heel of the skater’s boot to one side or 
the other, thereby directing the rollers to run the skate in curved 
lines to the right or left, while the stock or foot-stand remains in its 
fixed lateral or horizontal position paralled with the floor; also, 
securing to the rear axle a steering-bar, which is acted upon by a 
eo standard suspended from the overlying heel-support, by 
which the rocking motion imparted to the latter causes the axle to 
be turned upon its center-pin and the skate directed in curved lines 
to the right or left, as already described ; also, applying to the oscil- 
lating heel-support the requisite fastening to secure the heel of the 
boot thereon, thereby leaving the instep of the foot free to move lat- 
erally on either side of the center line of the stock or foot-stand 
when running the skate in curved lines. 

In the drawings, 


(Here follows diagram marked p. 1152.) 


figure 1 is a bottom-plan view of a skate embodying my invention. 
Fig. 2 is a vertical longitudinal section of the same. Fig 3 is a rear 
view. Fig. 4 is a detached front view of the oscillating heel-sup- 
port. Fig. 5 is a top view of the same. Fig. 6 is a detached top 
view of the rear axle and steering-bar combined, and Fig. 7 is a de- 
tached top view of the front axle. 

In this skate I construct the stock or foot-stand I and the sockets 
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I’ by casting the same in one piece of metal, the top of the foot- 
stand being pierced and made skeleton in shape. The front axle 
A’ has its center-pin B’ formed upon its upper surface, which pin is 
fitted to operate in its corresponding socket formed upon the bottom 
of the-foot-stand. The front rollers G’ are secured upon the axle- 
spindles F. The rear axle A has, in like manner, its center-pin B 
formed upon its upper surface, with the steering-bar D secured to 
the front side, in a position at right angles to the center-pin. The 
center-pin is secured in its corresponding socket I’, as clearly shown 
in Fig. 2. The oscillating heel-support P has a narrow rim, Q, 
raised upon its rear edge the better to support the heel of the boot, 
and also as a means to secure the leather fastening R, for the su 
rt of the heel and instep of the foot. To the front edge of the 
eel-support P is secured the swinging standard K, the lower end 
of which is forked. The prongs of this fork pass down over the 
steering-bar D, as seen in Figs. 1 and 2; or the swinging standard 


K may be shaped like D, and work in a slot formed in the steer- 


ing-bar D. The heel-support P is pivoted to the stock I at M and 
M’. The leather fastening R is riveted to the outside of the raised 
rim Q. The front and rear axles are connected by the diagonally- 
arranged equalizing-bars H and H'. 

Supposing the skate to be in — on the foot of the skater, 
its operation is as follows, viz: The stock I and the front part of 
the foot remain in their fixed lateral or horizontal position, parallel 
with the floor, while the heel, by a slight pressure, on one side or 
the other, upon the heel-support P, will depress that side, and thus 


: ee a rocking or oscillating motion on its pivoted centers M 
, 


By such motion the lower end of the swinging standard K 
will be swung in the opposite direction, carrying with it the front 
end of the steering-bar b, thereby throwing the hind axle into the 
position shown by the dotted line Z Z’. In taking this position a 
corresponding motion is instantly transmitted to the front axle 
through the diagonally-arranged bars H H’. The axles of the 
rollers thus take a position radial to the curve which it is desired 
the skate should take. 

I do not here claim the diagonal bars H and H’, they forming 
the subject of another pending application of mine. 

I have described the stock or foot-stand I as being cast, and as 
having the sockets I’ formed thereupon as part of the same. But 
with a view of making the complete skate as light as possible, the 
stock may, by appropriate dies and drops, be punched out and 
struck up of sheet metal, and the sockets I’ riveted thereto, as 
shown and described in another application of mine; and, if pre- 
ferred, the usual wood stock may be used, and the heel-support 
hinged thereto b — a slot through it at the point where the 
swing- standard K passes down to connect with the steering- bar, and 
which will answer the purpose in the cheaper class of skates I in- 
tend manufacturing. 

I claim— 

1. In a parlor-skate, the rocking heel-plate P, in combination 
with = swinging axle A, and mechanism by which the oscillation 
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of said heel-plate will turn said axle, substantially as and for the 


purpose set forth. 

2. In a parlor-skate, the steering-bar D, in combination with the 
rear axle, the swinging standard K, and the oscillating heel-sup- 
port P, substantially as and for the purpose herein set forth. __ 

3. In a parlor-skate, the oscillating heel-support P, in combina- 
tion with a suitable fastening to secure it to the foot, substantially 


as herein set forth. 
CYRUS W. SALADEE. 


Witnesses: 
J. A. RUTHERFORD. 
J. WEST WAGNER. 


116 Unitep States PATENT OFFICE. 
Rosert Gipson, of New York, N. V. 
Improvement in Roller-Skates. 


Specification forming part of Letters Patent No. 189,451, dated April 
10, 1877; application filed March 24, 1877. 


To all whom it may concern: 

Be it known that I, Robert Gibson, of the city, county, and State 
of New York, have invented a new and useful improvement in 
roller-skates, which improvement is fully set forth in the following 


specification, reference being had to the accompanying drawing, in 


which— 

Figure 1 represents a longitudinal vertical section. Fig. 2 is an 
inverted plan, partly in section. 

Similar letters indicate corresponding parts. ’ 

This invention consists in the — of a vertical swivel 
standard and of a lator with the roller frame or truck, and with 
the foot-plate of a roller-skate, said roller-frame being provided with 
a pin which projects oe hole in the regulator, so that by 
bringing the weight of the body to bear on one side of the foot-plate 
the roller-frame is caused to adjust itself in an oblique position, and 
the skate describes a curve, while at the same time the roller-frame 
is prevented by the regulator from swiveling clear round or from 
assuming an impracticable or dangerous position. The connection 
between the standard of the roller-frame and the foot-plate is effected 
by a ball-and-socket joint, which allows said roller-frame to assume 
a compound motion in relation to the fout-plate, whereby the opera- 
tion of describing a curve is facilitated. ith the swivel-standard 
of the roller- frame, and with the socket which forms the bearing for 
said swivel-standard, is combined an elastic packing for preventing 
said standard from wearing against the edges of its sockets. 


(Here follows diagram marked p. 116a.) 


In the drawing. the letter A designates the foot-plate of a roller- 
skate, which may be made of — 


or any other suitable material, 
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in the form best adapted for the purpose which it is to serve. On 
the under surface of this foot-plate are formed two sockets, a a, which 
form the bearings for standards-6 ö, rising from roller-frames B B, 
so that said standards, together with the roller-frames, can swivel 
freely.in their sockets. 

In the example shown in the drawing, the ends of the standards 
are globe-shaped, and the sockets are formed to correspond to this 
shape, so that ball-and-socket joints are produced which allow the 
standards a certain freedom of motion advantageous for skating. 
This freedom of motion may, however, also be obtained to a certain 
extent by making the ends of the standards hemispherical, and 
placing an elastic cushion between them and the segmental plate 
which holds it in place, as shown in Fig. 3, or said ends may be 
made disk-shaped, and elastic cushions placed above and below, as 
shown in Fig. 4. The roller-frames B B form the bearings for axles 
C C, each of which supports one or two rollers, D D, said axles being 


_by preference firmly mounted in the roller-frame, while the rollers 


turn loosely on the same. 

From each of the roller-frames B B projects a pin, e, through a 
hole, d, formed in a standard, E, which is firmly secured to the under 
surface of the foot-plate, and which forms the regulator. The holes 
d are made — larger than the pins ¢, so that the roller- frames 
B B are free to turn in a horizontal plane, and the foot-plate is 
allowed to assume a slightly oblique position. If the skater brings 
the weight of his body to bear on one side of the ſoot- plate, the 
roller - frames assume an oblique position, so as to enable the skater 
to describe any desired curve, while at the same time the regulators 
E prevent the roller-frames from swiveling round to such an extent 
that the stability of the skater would be endangered. 

The standards ô are retained in their sockets a by means of seg- 
mental plates e, which are — secured to the under surface of the 
foot-plate, and which embrace the shanks of said standards. These 
shanks are protected by elastic cushions f, so that they do not wear 
against the edges of the segmental plates. 

What I claim as new, and desire to seeure by letters patent, is— 

1. In a roller-skate, the combination of a vertical swivel-standard, 
ö, and a regulator, E, with the roller frame or truck supporting the 
axle of the rollers, and the foot-plate A, all constructed and arranged 
to operate substantially as and for the purpose herein described. 

2. The combination, with the foot-plate A, standard ö, and roller- 
frame B, which contains the rollers D D, of a ball-and-socket joint, 
substantially as and for the pa set forth. 

3. The combination, with the foot-plate A,swivel-standard 8, roller- 
frame B, and the segmental plates e, which retain the standards 
in their sockets, of elastic cushions f, substantially as and for the 
purpose described. 

In testimony that I claim the foregoing I have hereunto set my 
hand and seal this 2ist day of March, 1877. 

ROBT. GIBSON. [T. s.] 

Witnesses : 

W. HAUFF. 
E. F. KASTENHUBER. 
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117 Unitep States Patent OFFICE. 
Ernst Horrstak ter, of New York, N. V. 
Improvement in Casters for Furniture. 


Specification forming part of Letters Patent No. 196,017, dated Oc- 
tober 9, 1877; application filed April 18, 1877. 


To all whom it may concern: 


Be it known that I, Ernst Hoffstaetter, of the city, county, and 


State of New York, have invented a new and useful improvement 
in furniture-casters, which ——— is fully set forth in the fol- 
lowing specification, reference being had to the accompanying draw- 
ing, in which— 


(Here follows diagram marked p. 117a.) 


Figure 1 represents a vertical central section of a caster contain- 
ing my improvement. Fig. 2 is a horizontal section thereof in the 
plane of the line z z, Fig. 1. 

Similar letters indicate corresponding parts. 

My improvement has reference to the construction of furniture- 
casters ; and consists in a center-pin which is provided with a head, 
and passed through a cap-plate which is adapted to be affixed to the 
lower end of a table-leg or other article of furniture, while on the 
lower part of said center-pin is arranged the roller-frame of the caster, 
through which frame, as well as through the said center-pin, is 
— a transverse bolt, in such a manner that the roller- frame and 
center- pin are thereby firmly held together; also, in combining with 
the caster an anti-friction wheel, which is situated in an opening 
formed in the roller- frame, and mounted on the said transverse bolt, 
so as to form a bearing between the cap- plate and the roller - frame, as 
hereinafter more fully described and claimed. 

In the drawing, the letter A designates the center-pin of my caster, 
on the upper end of which is formed a head, b, which in the exam- 
ple shown, has a conical shape. B is a cap-plate, through which the 
center-pin A is passed, and which is provided’ with a cavity in its 
upper surface to receive the head bof said pin. This cap-olate B, 
moreover, is provided with holes, so that it may be affixed to the 
lower end of a table-leg, or to any other article of furniture, by means 
of screws or rivets, and without materially weakening the leg. 

When my caster is to be applied to a table-leg or other like arti- 
cle, a lateral flange or rim may be substituted for the holes in the 
cap-plate B, or added thereto, which said flange or rim is adapted 
to embrace the lower end of the leg.. 

The roller-frame of my caster is composed of a plate, C, and a 
bracket, D, and it is mounted on the center-pin A through the plate 
C. Now, the center-pin A and the plate C of the roller-frame are 
each provided with a transverse hole, through which is passed a 
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117 Unitep Srates Patent OFFICE. 
Ernst HorrstaEtter, of New York, N. V. 
Improvement in Casters for Furniture. 


Specification forming part of Letters Patent No. 196,017, dated Oc- 
tober 9, 1877; application filed April 18, 1877. 


To all whom it may concern: 


Be it known that I, Ernst Hoffstaetter, of the city, county, and 


State of New York, have invented a new and useful improvement 
in furniture-casters, which ——— is fully set forth in the fol- 
lowing specification, reference being had to the accompanying draw- 
ing, in which— 


(Here follows diagram marked p. 1172.) 


Figure 1 represents a vertical central section of a caster contain- 
ing my improvement. Fig. 2 is a horizontal section thereof in the 
plane of the line z z, Fig. 1. | . 

Similar letters indicate corresponding parts. 

My improvement has reference to the construction of furniture- 
casters ; and consists in a center-pin which is provided with a head, 
and passed through a cap-plate which is adapted to be affixed to the 
lower end of a table-leg or other article of furniture, while on the 
lower part of said center-pin is arranged the roller-frame of the caster, 
through which frame, as well as through the said center-pin, is 
p a transverse bolt, in such a manner that the roller- frame and 
center- pin are thereby firmly held together; also, in combining with 
the caster an anti-friction wheel, which is situated in an opening 
formed in the roller- frame, and mounted on the said transverse bolt, 
so as to form a bearing between the cap- plate and the roller- frame, as 
hereinafter more fully described and claimed. 

In the drawing, the letter A designates the center-pin of my caster, 
on the upper end of which is formed a head, ö, which in the exam- 
ple shown, has a conical shape. B is a cap-plate, through which the 
center-pin A is passed, and which is provided: with a cavity in its 
upper surface to receive the head bof said pin. This cap-vlate B, 
moreover, is provided with holes, so that it may be affixed to the 
lower end of a table-leg, or to any other article of furniture, by means 
of screws or rivets, and without materially weakening the leg. 

When my caster is to be applied to a table-leg or other like arti- 
cle, a lateral flange or rim may be substituted for the holes in the 
cap-plate B, or added thereto, which said flange or rim is adapted 
to embrace the lower end of the leg.. 

The roller-frame of my caster is composed of a plate, C, and a 
bracket, D, and it is mounted on the center-pin A through the plate 
C. Now, the center-pin A and the plate C of the roller-frame are 
each provided with a transverse hole, through which is passed a 


2 — 


B. HOFFSTAETTER. 1172? 
Caster for Furniture. 


No. 196,017. Patented Oct. 9, 1877. 


— — — 


THE PHGNIX CASTER CO. VS. AUGUSTUS SPIEGEL ET AL. 125 


bolt, E, the hole in the plate C being made to terminate a little be- 
yond the center-pin A, on one side of the latter, and the bolt E being 
fastened at its inner end by means of a screw-thread formed on the 
bolt and in said hole, as clearly shown. 

It will bé noticed that by means of the bolt E the roller-frame C D 
and the cap-plate B are held together, while they are moreover 
caused to turn with each other. 

In the plate C is formed an opening, a, which intersects the bolt 
E, and in this opening is situated an anti-friction wheel, F, which is 
mounted loosely on said bolt. The anti-friction wheel F is of such 
diameter that it bears against the under surface of the cap-plate B, 
and — means the perfect working of the parts of my caster is 
insured. 

In order to increase. the effect of the anti-friction wheel F, I ar- 
range the same in a vertical plane with the axis of the roller G of 
the caster, as shown in Fig. 1. 

One of the advantages of my caster is, that it is made without the 
usual socket, and hence does not weaken the table-leg or other article 
to which it may be applied. Another advantage is its simple con- 
struction and comparatively cheap cost. 

What I claim as new, and desire to secure by letters patent, is— 

1. The combination, in a caster, of a center-pin, A, having a 
head, b, with a cap-plate, B, roller-frame C D, and a transverse bolt, 
E, ing through the center-pin, substantially as described. 

The combination of an anti-friction wheel, F, with the trans- 
verse bolt E, and journaled thereon, the roller-frame C D, cap- 
— B, and center-pin A, substantially as and for the purpose set 
orth. 

In testimony that I claim the foregoing I have hereunto set my 
hand and seal this 17th day of April, 1877. 

ERNST HOFFSTAETTER. [L. s.] 

Witnesses : 


J. VAN SANTVOORD. 
E. F. KASTENH UBER. 
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v8. In Equity. No. 7747. 
AvuGust SPIEGEL et al. \ * 


CHESTER BRADFORD, recalled, testified as follows: 


(Examined by C. P. Jacoss, Esq., attorney for complainant :) 


Question 1. State whether, since you were on the stand before, you 
have examined the Defendant’s Exhibit Mackelcan & Murdock Eng- 
lish patent; and, if yea, whether you understand the same and the 
invention described therein. 
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Answer. I have examined the said exhibit and understand the 
same. My examination has been chiefly directed to that portion 
consisting of figures 25, 26, 27, and 28 of the drawings and the descrip- 
tion relating — that being, as I understand it, the particular 
part of said patent which has been brought into this case. 

Q. 2. What do you find in the specification of said English patent 
which indicates that anything more than the revolution of the caster 
plate in a horizontal plane was intended to be provided for in the 
caster therein described and the revolution of the floor wheels upon 
their axis? . 

A. So far as can be determined from the specification the object 
of the inventor was to provide a caster which would revolve about 
a downwardly projecting spindle from the caster plate, and the wheels 
of which moun # revolve upon their axis, the revolution of the easter 
that is, the caster wheels, their axle or axle block—and the anti- 
friction roller being in a horizontal plane. I cannot find by the 
specifications that the inventor had any other purpose in view in 
making this inventien. 

Q. 3. What do you find, if anything, in said exhibit (in their 
patent) which indicates that the compound motion provided for in 
the Martin caster and described in Martin’s patent was intended to 
be provided for or allowed in the English caster of Mackelcan & 
Murdock? 

A. Nothing of the kind is mentioned in their specification, nor 
anything which would indicate that to be their purpose. In the 
drawing Fig. 25 shows a little’ space left between the spindle and 
the opening in, the caster block into which it enters, but the purpose 
of this, as stated by the inventors in their specification, so far as 
there is any statement at all concerning it, is that there shall be“ no 
oblique or lateral surfaces in motion that even touch each other.” 

That this is their object, rather than any oscillating move- 
119 ment, is confirmed by the succeeding language of the specifi- 

cation, as follows: The whole weight or force being thus 
directed entirely upon the horizontal axis of the wheels confers such 
strength and smoothness of action that casters on this principle ma 
be made of much less weight than others and sustain and wor 
under any given load,” it being thus emphasized that the weight or 
force is entirely upon the axles of the wheels rather than aguinst 
the lateral surfaces, which would be in contact if the spindle was 
made to fill the orifice in the axle block into which it enters. 

Q. 4. Please examine the model marked “ Defendant’s Exhibit 
1840 Caster” and state how it compares with and conforms to the 
device shown in the Defendant’s Exhibit Mackelcan & Murdock’s 
English patent. 

A. I find it to be a substantially correct representation of the 
device shown in the patent, except that the caster plate seems to be 
elevated very slightly more above the floor wheels than in the draw- 
ing, and the spindle is, if anything, slightly smaller than in the 
drawing, while [ find screws provided to hold the wheels in place, 
which are not in the drawing at all. The differences which I speak 
of in measurement are, however, very slight. 
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Q. 5. What do you find in the Mackelcan & Murdock patent, 
either in the description or drawings, which would indicate that any 
provision was made for placing the wheel-housing between the 
caster ue and the floor Wheels? 

A. There is nothing whatever, either in the specification or draw- 
ings, indicating any such construction. In fact, in the figures of 
the drawing to which I have referred there is nothing which could 
be fairly called a wheel-housing, but rather an axle block, which is 
entirely between the floor wheels and does not enclose thein at all. 
In fact, there is no room between the caster — and the floor wheels 
which would permit any wheel-housing to be used. 

Q. 6. In the Martin device against what, if anything, would the 
— — + plate, in its oscillation in a vertical plane, strike on either 
side 

A. The wheel-housing. 

Q. 7. What effect would that have, if any, as a friction brake in 
retarding the movement of the floor wheels upon that side? : 

A. It would have no effect upon the floor wheel directly. If the 
rotation of the caster about the vertical spindle had not been com- 
pleted it might impede that movement some. 

. 8. Against what would the caster plate in the Mackelcan & 
Murdock — as shown in the Defendant’s Exhibit Mackelcan & 
Murdock Patent and Caster Model, strike, if anything, if the caster 
plate should oscillate far enough on either side? 

A. The caster plate in that event would come directly in contact 
with the floor wheels, there being nothing at all between said caster 
plate and the floor wheels. 

Q. 9. What effect would that have upon the movement of the 
caster wheel thus coming in contact with the floor wheels? 

A. Such a contact between the caster plate and floor wheels would 
operate asa brake and impede the rotation of the wheels. 

Q. 10. Examine the model marked Defendant’s Exhibit Yale 
Caster” and state how this caster, in the respect just asked about, com- 
pares with the Mackelcan & Murdock caster and how with Mar- 
tin’s. 

A. It compares in that respect with the Martin caster and not with 
the Mackelcan & Murdock. 

Q. 11. Please explain. 

A. That is, the caster plate comes in contact with the wheel-hous- 
ing, when there is sufficient oscillation, and not with the floor wheels, 
—— — being between the caster plate and the floor 
whee 

Q. 12. In what respect is the wheel-housing in the defend- 
120 ant’s model Yale caster before you like the wheel-housing 
in the Martin? 

A. It is substantially the same in general form—that is, it sus- 
tains the wheel axle in the center and at both ends and is between 
the wheels and the caster plate. It has an elliptical opening in its 
top side (which, however, does not extend entirely through the 
wheel-housing). It extends back from a vertical line, ing 
through the axis of the wheels, to a point considerably to the rear, 
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and is different in having provision for a second anti-friction truck 


to the rear of the spindle which enters the opening. 

Q. 13. What do you find in the Mackelcan & Murdock patent or 
model that is in all respects the equivalent of the wheel-housing in 
the Martin caster ? 

A. I do not find anything that can be said to be the same in all 
respects as the wheel-housing in the Martin patent. 

14. State whether you have read the testimony taken at Wash- 
ington, D. C., on behalf of the defendant, as given by the witness, 
Octavius Knight, and whether you have — the several 
American letters patent made exhibits by the defendant and. at- 
tached to his deposition. 

A. I have. 

Q. 15. Please examine those exhibits and state briefly and suc- 
cinctly, in their order, which embodies the invention described in 
the Martin patent and wherein they differ. 

A. I do not find in any of them the invention shown and de- 
scribed in the Martin patent, nor in any of them any device or com- 
bination of devices by which the same result will be accomplished. 
In Defendant's Exhibit Bailey Patent I find a single-wheel caster, 
the spindle of which extends directly up very nearly perpendicu- 
larly above the wheel into a bearing formed to receive it. This 
spindle is made loose and may oscillate from side to side, but the 
result, so far as this caster is concerned, would be simply to throw 
the weight upon one or the other of the sides of the floor wheel, and 
could not answer the purposes of the Martin caster, especially as the 
whee! is shown as having a rounded surface. 

In the several defendants’ exhibits, patents on roiler skates, to wit, 
Plimpton patent, No. 37305; Plimpton reissued patent, No. 3906; 
Plimpton reissued patent, No. 4292; Plimpton patent, No. 55901; 
Hodgson patent, No. 88711; Morris patent, No. 93110; Lemman 
patent, No. 103,346; Fenton patent, No. 122,376; Dodge patent, No. 
136,711; Saladee patent, No. 177,567; Gano patent, No. 188,351; 
Gipson patent, No. 189,451, all show roller skates having paired 
floor wheels and embodying various devices by which, as the foot 
piece of the skate is tilted one way or the other, said floor wheels are 
thrown into an angle with the direct line of motion, and the skate 
is thus caused to describe in its further movement an arc of a circle. 
The object of the tilting is in each case to so operate upon the mech- 
anism which governs the floor wheels as to cause this movement, 
and is in no case fur the purpose of causing the floor wheels to oscil- 
late so as to pass over obstructions. The floor wheels cannot oscil- 
late without being thrown into the position stated, and if in the 
direct forward movement of the skater they should come in contact 
with any obstruction both would be raised equally from the floor, 
or else they would be forced into the — wo ry The roller 
skates are to be used on a smooth floor; and, in addition to there 
being no provision for allowing one wheel to rise above another, as 
when they should encounter an obstruction, there is no reason for 

such provision, and, as I have said, the encountering of such an ob- 
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struction would either raise both wheels of the pair equally or change 
the course of the skater. 

Long.—In Defendant’s Exhibit Long Patent, No. 38232, I find a 
pair of wheels mounted on an axle, the two parts of the fifth wheel, 
which, is inter between said axle and the frame-work of the 
vehicle, being left slightly apart at the edges and connected by a2 
bolt in the center, said bolt being so arranged that the two parts of 
the fifth wheel may oscillate somewhat in relation to each other. 

There is nothing shown in this patent which can properly 
121 doe called a wheel-housing nor an elliptical opening, but 

simply provision for oscillation about a king-bolt arranged 
vertically above an axle between the two parts of the fifth wheel. 

Ford.—In the Defendant’s Exhibit Ford Patent, No. 58999, I find 
a 5 easter which has a wheel-housing, into which a 
spindle from tlie caster plate enters and which is secured to the leg 
of the furniture by a screw ing up through the opening in the 
housing in said spindle. The opening in the housing is not shown 


to be elliptical nor is there shown to be any means of oscillation or 


any intention that there should be any oscillation ; beside which 
there is only a single wheel in this caster, and oscillation in such a 
caster is unnecessary. 

Barnes.—In the Defendant’s Exhibit Barnes Patent, No. 66116, I 
find two floor wheels, with a small block between them, secured to 
or formed in pieces with the axle, and an upwardly projecting 
spindle, extending from said block up into a socket, secured in the 
bottom of the furniture leg There is nothing shown in this patent 
which may be fairly called a housing, nor any apparent means pro- 
vided for a lateral oscillation, it being understood, of course, that 
the fit between the spindle and its socket is not in this case, more 
than in any other similar case, exact. 

Ford.—In the Defendant’s Exhibit Ford Patent No. 132,066 I 
find a caster only slightly different from the Ford patent No. 58999, 
and referring to ——— no closer resemblance to the Martin 
device than said patent No. 58999. 

Perry.—In the Defendant’s Exhibit Perry Patent, No. 135,286, I 
find a single-wheeled caster having a wheel-housing secured to the 
caster plate or plate upon the bottom of the furniture leg by a ver- 
tical spindle or bolt extending up through the wheel-housing at a 
point some distance to one side of the floor-wheel axle. I also find 
an anti-friction truck, located just behind a vertical line drawn 
through the axis of the floor wheels, which runs upon a track formed 
upon the caster plate as the caster revolves about the spindie or bolt. 
I do not find, however, any provision for lateral oscillation, and, in- 
deed, from the construction indicated by dotted lines in figure 4 of 
the drawing, such lateral oscillation would be impossible, there being 
apparently two bearings in the wheel-housing for the vertical spindle - 
or boll—one at the bottom and one at the top of the rear part of the 
wheel-housing—and a considerable space between them; and such a 
construction would effectually preclude any effective oscillation ; be- 
sides which I find only a single floor wheel, and this is shown as hav- 
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ing a rounding surface, which would render any oscillation unnec- 
essary in this caster. 

Netz —In the Defendant’s Exhibit Netz Patent, No. 149,782, I 
find a single-wheeled caster provided with a housing adapted to be 
secured to the bottom of the furniture leg by a vertical screw or 
spindle, and also provided with an anti-friction truck over the floor 
wheel. There is no apparent provision for oscillatiou, and, as in 
the other case, there is but a single floor wheel which is shown to 
have a rounding surface, which would render oscillation unneces- 


sary. 

_ rar the Defendant’s Exhibit Buckingham Patent, 
No. 150,132, I find a double-wheeled caster, having two floor wheels 
and wheel-housing, with a vertical spindle, and provided with three 
anti-friction trucks between the wheel-housing and the caster plate. 
There is no provision for oscillation in this caster, the spindle and 
wheel-housing being shown in close contact throughout the entire 
length of the bearing between them and the three anti-friction 
trucks, effectually precluding any oscillation even if there were loose- 
ness in this bearing or even if there were an elliptical housing open- 
ing in the Martin patent ; but, as I said before, nothing of the kind 
is indicated. 

Blair —In the Defendant’s Exhibit Blair Patent, No. 159,492, I 
find, as in the Long patent, a fifth wheel for vehicles, provided with 
means of oscillation. There is nothing, however, in this patent 
which resembles a caster provided with a wheel-housing or which 

anticipates the Martin invention. 
122 Arnold & Hanschildt.—In the Defendant’s Exhibit Arnold 

& Hanschildt Patent, No. 126,433, I find a single-wheeled fur- 
niture caster having a wheel-housing secured to the caster plate b 
a conical spindle extending downward through said caster plate. 
find also two anti-friction trucks, the axes of which are shown as 
being in substantially radial lines from the spindle,one on each side 
of the floor wheel, said axes being, as nearly as I can ascertain from 
the drawing, at an angle of about 45 degrees from each other. No 
means are indicated by which a lateral oscillation is provided for, 
nor is — necessary, there being, as in several of the other cases, 
but one floor wheel, and that having a rounding surface. 

Q. 16. Please examine the answer to question 11 of the direct ex- 
amination of Octavius Knight and state whether or not you agree 
with him in reference to the wheel-housing of the Yale caster 
therein set forth’; and, if you desire to make any explanation as to 
criticism on your testimony or any corrections in any testimony 
heretofore given by you in relation thereto, please take this oppor- 
tunity and do so fully. 


(Objected to on the ground that it is incompetent for the witness 
to explain or alter the testimony given on his former examination, 
to which the testimony of Knight refers.) 


A. I disagree with Mr. Knight in his answer to question 11 
wherein he states that the Yale caster has no elliptical housing open- 
ing, as I regard what I call the opening, but what he calls a recess 
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or cavity, on the top of the — the full equivalent, for the 
purposes of this investigation, of the opening extending entirely 
through the housing—that is, which permits the spindle to oscillate 
therein. The only reason that Martin’s opening extends through 
is that he has provided a fastening between the opening and the 
spindle by means of a collar or enlarged screw head below the hous- 
ing; but this has manifestly nothing to do with the oscillation of 
the spindle in the housing. The spindle oscillates just as well and 
accomplishes the result in the same manner when fastened by a pin 
passing through its lower end within the housing as when the 
spindle — down through and has a collar to the large screw 
beneath said kousing. 

I desire in this connection to state that there is a manifest inten- 
tion in this answer of Mr. Knight to — — my former tes- 
timony in this matter, as his language would leave it to be inferred 
that I had testified that the opening did extend through in the Yale 
patent caster, whereas I did testify in language which was capable 
of no other construction than the correct one. 

[ said, in answer to question 13, among other things, the follow- 
ing: “I find in the — an elliptical housing opening 
into which the spindle extends, but instead of extending down 
through the housing and having a head upon the lower end I find 
the axle of the anti-friction truck extending through this spindle, 
thus securing it to the housing.” 

He also says in this answer: “The oscillation of the housing in 
the Yale caster is not on the bearing of the anti-friction wheels, as 
stated by Mr. Bradford, but necessarily on the axis of said wheel.” 

In my testimony in regard to this fact I used the word “ axle” 
instead of “ bearing,” but it is well known that these two words 
“axle” and “ axis” are used many times as synonymous, and for 
my authority for this use I refer to Webster’s Dictionary ; this also, 
therefore, is a palpable misrepresentation of my testimony. The 
word “uxle” in my former testimony, to which I refer, is found in 
line 8, on page 11, thereof. 

Referring to Mr. Knight's criticisms on my answer to question 
14, I will say that there isa probable mistake in the record, as I 
understood the word “without” in the question to be with ;” 
although a part of the spindle—that is, the part which is cast in piece 
with the caster pla oes, of course, remain stationary while the 
caster revolves, but that part which extends down through the 
center, and through which the pin forming the axle of the anti- 
friction truck passes, revolves with the caster. My answer, at all 
events, to that question was not as full as it should have been. 

I disagree with the opinion expressed by Mr. Knight wherein he 
expresses himself as follows: “ The fact that the hub of said anti- 

friction wheel may extend partly over the floor-wheel axis 
123 has manifestly no practical bearing upon the question.” I 
mean that it has some hearing upon the — —— 
when the inside edge of the bearing surface of said wheel is sub- 
stantially directly over the axis of the floor wheels, as I still main- 
tain that it is in the Yale caster. 
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In Mr. Knight’s criticism on my answer to question 22 he again 
directly misrepresents my testimony, wherein he says that I said 
that there was no feature of similarity between the Yale caster and 
that described in the Hoffstaetter patent, as I did in my said an- 
swer expressly and particularly point out one feature of resemblance 
in the following words: “ Said anti-friction truck and said spindle, 
both being secured to the wheel-housing by a single shaft or pin 
which extends through them. In this latter particular it is like the 
Yale caster introduced in evidence.” 

While ibly not intentional, as I can see that my answer to 
question 65 of my former deposition is scarcely so clear as it should 
be, Mr. Knight misstates or misunderstands my opinion as I in- 
tended to be understood. For the purposes of explanation I will 
now quote the question and answer: 

“Q. 65. If it were round could the spindle oscillate in it? 

A. It could not unless the hole were made so large as to destroy 
its other purpose, namely, that of holding the plate in position.” 

When I made this answer I intended to convey the idea that if 
the hole were made so large as to prevent it from holding the plate 
in — that it would destroy the effectiveness of the caster alto- 
gether, and did not mean to be understood, of course, as saying that 
the spindle could not oscillate in a hole larger than itself, however 
large it might be. I still: maintain the opinion that if the opening 
were too large in the direction of the draft of the spindle upon the 
housing it would destroy or largely impair the usefulness and ef- 
fectiveness of the caster. I disagree with the statement of Mr. 
Knight wherein he criticises my answer to question 67, as I con- 
sider the downwardly projecting portion upon the under side of the 
caster plate as more entitled — called the spindle than the rivet 
which passes down through its center, and through the lower end of 
which the pin which secures the parts together is passed. It is about 
this portion that the wheel-housing revolves and with which it is 
directly in contact; and I still maintain that the passing of the hori- 
zontal pin through the lower end of the vertical pin or spindle is 
the mechanical equivalent of the rocker-formed collar beariug de- 
scribed in the Martin patent, and the collar and head used by him 
to secure the parts together, in connection with a screw or other 
suitable attaching device, as they both permit identically the same 
movement—that is,a vertical spindle oscillates over a rounded sur- 
face near its lower end, and the required oscillation between the 
wheel-housing and the caster plate is thus permitted. 

Mr. Knight's criticism of my answer to question 34 is manifestly 
absurd. It is too evident to require argument that the form of the 
caster plate or the mode of attaching the caster plate to the leg of 
the furniture in no way affects the operation of the caster, and my 
answer to said question 34 is exactly correct. : 


Cross-examination by CnARLES H. BurcHena: 


Q. 17. What function is served by the Martin patent other than 
to support the floor wheels and the anti-friction wheel ? 
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A. It prevents any possibility of contact between the caster plate 
and the floor wheels, and is adapted by its construction to oscillate 
upon the spindle, on the under side of the caster plate. 

Q. 18. I am speaking of the housing as separate from the spindle, 
or from any other part of the caster. 

A. As entirely separated from the caster plate, I see no function 
other than those you have mentioned which it performs. 

Q. 19. Are not the same functions served by what you call the 
caster block in the Mackelcan & Murdock patent? 

A. They are. Neither caster, howeyer, would be operative with- 
out a caster plate or some means of attaching it to the furniture, 
and a caster plate very similar to some of these shown would be 
necessary wherever an anti-friction truck was used. 

Q. 20. In the Martin caster does the oscillation of the housin 

necessarily bring the housing in contact with the caster = 
124 A. Not necessarily at the sides. It depends upon the de- 
gree of oscillation. 

Q. 21. With all the oscillation of which it is capable, is the caster 
plate necessarily brought in contact with the — 

A. It is easily oscillated to come in contact with the housing on 
either side above the floor wheels, and apparently could be oscillated 
considerably further if the housing were not present. 

Q. 1 Is said contact desirable or useful in the operation of the 
caster 

A. It is not, as I understand it; on the contrary, I should re- 

rd it as something of a disadvantage, and the casters appear to 

so constructed that in the ordinary operation there will be no 
such contact. 

Q. 23. Do you mean by that that the amount of oscillation ordi- 
narily required in the use of casters would not be sufficient to make 
use of all the oscillation permitted by the easter? 

A. That is how I mean to be understood—that is, that sufficient 
oscillation is a for to meet extraordinary as well as ordinary 
demands, and that in the ordinary operation of the caster no con- 
tact between the caster plate and the sides of the wheel-housing 
would occur. 

Q. 24. In the Martin caster there is a downwardly projecting boss 
or stem forming part of the caster plate extending through the 
1 the wheel-housings, is there not? 

A. There is. 

Q. 25. There is a collar attached to the lower end of that boss or 
stem which projects through the opening. is there not? 

A. There is a collar or enlarged head upon the rivet or screw that 
passes up through the stem or spindle. 

Q. 26. The collar so attached to said boss or stem rides upon a 
part of the housing which is called the rocker-formed collar bearing, 
does it not? 

A. does—that is, these parts are not usually in contact, but they 
may be. 

Q. 27. Is there any other place in the Martin caster for the at- 
tachment of a collar except the place you have mentioned ? 
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A. No, sir. | 
Q. 28. Is there any other place where a rocker-formed collar bear- 

ing would be effectual except at the place you have mentioned its 

being found ? , 

A. The construction might be changed so as to raise the rocker- 
formed collar bearing within the housing if that were desirable, 
although I can see no purpose iu so doing. 

Q. 29. If there was a collar bearing raised inside of the open- 
ing, how would that collar be enabled to ride upon it, the collar 
pussing through the housing opening as is done in the Martin 

atent? : 

1 A. It would work, so far as that is concerned, exactly as it does 
now; it would be then, in fact, the same as if the housing were con- 
tinued around outside of the present collar and one side or the other, 
or both, were slotted so that the collar might be inserted. I cannot 
explain this as well in words as I could illustrate it by a sketch, but 
I can see very readily how it might be done. 

Q. 30. In the Martin patent does not the downwardly projecting 
boss or stem remain rigid and stationary ? 

A. It does in relation to the furniture leg to which the caster plate 
is attached. 

Q. 31. In the Yale caster is not the pivot upon which the caster 
revolves attached to the housing, aud does it not revolve with the 
revolution of the housing in the caster plate ? 

A. The central pin which extends — down through the 
hollow spindle, around which the housing revolves, is secured to the 
housing and revolves therewith; the spindle itself, corresponding 
very closely to the spindle in the Martin patent, is cast with the caster 
plate as in the Martin patent, and remains stationary with said plate, 
the difference being that the central pin, or rivet, or screw revolves 
with the housing in one case and is stationary with the spindle 

in the other. 
125 Q. 32. Is the part which you call the spindle in the Yale 
patent, adapted to or capable of having a collar attached to 
the lower end of it? i 

A. I see no reason why it cannot have a collar attached to the 
lower end; but I will say, however, that it is not long enough, as 
shown in the, Yale caster, to adapt it to the construction of the 
Martin caster, as the part of the housing having the collar bearing 
would be too fragile for effective use if so formed. 

Q. 33. Suppose the part which you call the spindle in the Yale 
caster was removed enti — or shortened until it projected no further 
down than the top of the housing, would the caster still revol ve 
I mean would the housing of the caster still revolve? 

A. Certainly. 

Q. 34. About what would it revolve? 

A. It would then revolve about the central pin and, unless that 
pin were considerably enlarged or the opening made considerably 
smaller, there would be so much play between the parts as to make 
the operation of the caster very unsatisfactory. The point of con- 
tact between the spindle and the housing, where the draft comes upon 
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the housing from said spindle, should be so constructed that there - 
will not be very much oe ae — the parts; otherwise the rela- 
tion of the parts is apt to be changed during the operation of the 
caster, to its disadvantage. | 


Defendants object to all that part of the answer not responsive 
to the question.) 


Q. 35. In the Bailey patent, No. 12578, do you not find a furniture 
caster so constructed as to admit of revolution in a horizontal plane 
and of oscillation in a vertical plane? 

A. Those movements seem to be permitted by the construction 
shown. 

Q. 36. In case of a broad floor wheel being used, a broad surface 
presented to the floor, would not oscillation in a horizontal plane be 
useful or desirable in a single-wheeled caster? 

A. I do not think it would be of much service in any case, but 
certainly not where, as in the Bailey patent, the surface of the wheel 
is made rounding. 

Q. 37. If one side of the wheel should strike a slight inequality 
in the floor would not the operation of the caster be facilitated by 
allowing the wheel to adapt itself to that inequality by assuming 
the proper inclination ? 

A. The advantage, if any, would, in my opinion, with any caster 
commonly made, be so slight as to be scarcely appreciable. 

Q. 38. Do you not find in the roller-skate patents which have been 
given in evidence, or in some of them, the two-wheeled truck at- 
tached to a foot plate in such a manner as to admit of revolution in 
a horizontal plane and of oscillation in a vertical plane? 

A. I do not, and will explain why, taking one of them by way 
of illustration and selecting the Lemman patent, No. 103,346, for 
the purposes of such illustration: In this I find, as in the other 
roller-skate patents, paired floor wheels adapted to describe a partial 
revolution only in a horizontal plane and to oscillate in a plane 
slightly at un angle with a vertical plane. The part that corre- 
sponds most closely to the wheel-housing in a caster is extended out 
and secured to the under side of the foot piece in such a manner as 
to prevent the wheels from revolving in a horizontal plane, except 
slightly or for a short distance, and the oscillation, by reason of such 

attachment, is always made at a slight angle, so as to bring 
126 one wheel of each of the two pairs used in roller skates 

toward the center of the skate and the other wheel of each 
of the pairs toward the end of the skate, thus bringing the several 
wheels into such a position that in the further movement of the 
skater his course will be circular instead of — forward. It 
would destroy the —— of the roller skate altogether if the pairs 
of wheels were so attached as to be capable of a complete revolution 
in a horizontal — The parts in the Lemman patent which ex- 
tend upwardly from the portions which correspond to the wheel - 
housing of the caster and are secured to the foot piece, to which I 
have referred, are marked with the letters d di and are secured to 
the foot piece by what are called set-screw pivots” G Gi. In this 
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Lemman patent a spring, lettered I, connects projections on the 
wheel-housing and serves to return them into a position bringing 
the wheels all into line; but this, of course, has nothing to do with 
the caster. . 
Q. 39. Suppose the parts which thus restrict the revolution of the 
housing were removed, would not the housing revolve freely in a 
horizontal plane? 
A. It would, and the utility of.the device as a roller skate would 
be entirely destroyed. 
0 Q. 40. And would not the wheels and their axle oscillate in a 
vertical plane? 

A. They would. 

Q. 41. Then, if each pair of wheels and their housing were cut 
off, say at the point J J'—cut away from the skate—and were at- 
tached to the bottom of a piece of furniture would not the trucks 
revolve in a horizontal plane and oscillate in a vertical plane, with 
reference to such article of furniture? 

A. They would. 

Q. 42. You say that a roller-skate wheel encountering an ine- 

uality in the floor would either raise both wheels from the floor or 
— direction of the skater. Have you made any actual test 
of this! 

A. I experimented a little with a roller skate while I was making 
my examination of these patents. So far as I made my examina- 
tion, which, however, was not very thorough, it confirmed me in 
this theory. 

Q. 43. Do you say that one wheel of a roller skate, admitting of 
oscillation, would not rise over a slight obstruction, leaving the 
other wheel on the floor, without changing the direction of the 
skater? 

A. Not if the parts were fitted perfectly and the skate was in good 
order. Of course I mean in this to understand you as meaning by 
“slight inequality some appreciable inequality. I mean to be 
understood in this matter as saying that whenever the wheels are 
thrown out of their ordinary relation to the foot piece, by oscillation, 
that they are at the same time thrown into position so that one wheel 
of each pair is forced inwardly toward the center of the skate and 
the other wheel of each pair is forced outwardly from the center of 
the skate, thus bringing them into position to move in a circular in- 
stead of a directly forward direction. This position is clearly illus- 
trated in figure 3 of the drawing of the Lemman patent. 

Q. 44. With a skate so constructed could not the skater proceed in 
an upright position over a slightly inclined floor without being A 
thrown from a straight line ? “| ™ 

A. The inclination of the floor would, of course, have to be con- 
siderably more than is ever likely to be in a floor used for this pur- 

to cause the deflection from a straight line to be noticeable, 

ut there is no doubt whatever that any change in the relation of 
the foot piece to the floor wheels will to a greater or less extent 
change the direction of the skate wheels in contact with the floor. 
Skaters may, of course, govern their movements so that their course 
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on the whole would even in such a case be directly forward; but 
the skate wheel in contact with the floor if thrown out of the ordi- 
nary relation must necessarily move in a circle rather than directl 
forward, and this fact is not changed by the further fact that suc 

.» deflection from a straight line may be very slight. 

127 Q. 45. Is not that effect caused by the restrictive devices 

which are used to limit the revolution of the housing and to 
connect the two together, so that the motion of one will govern that 
of the other? 

A. Certainly, that is the purpose of these devices; it is to prevent 
the trucks from making a complete revolution and to throw them 
into this positon which I have described, when they are oscillated 
in relation to the foot piece. 

Q. 46. With such restrictive devices removed, then no such effect 
would be produced ? 

A. Not necessarily. 3 

Q. 47. In the Long patent and in the Blair patent, to which you 


have referred, do you not find the two-wheeled truck so constructed 


— to — of revolution in a horizontal plane and also in a verti- 
plane 

A. I find in these patents devices illustrated which permit of os- 
cillation in a vertical plane and of revolution in a horizontal plane, 
so far as the other parts of the vehicle will permit. 

Q. 48. If the vehicle is raised sufficiently above the wheels, would 
not then those devices admit of the complete revolution of the trucks 
about the king-bolt or pivot by which the axle is connected with 
the vehicle? 

A. Not unless the tongue were removed in the Long patent and 
the rod (H) was removed in the Blair patent. With these devices 
removed, there is no apparant reason why a complete revolution 
should not be effected if the vehicle were raised high enough. 

Q. 49. In both cases the object of the truck is to carry the portion 
which is imposed upon it, is it not? 

A. Certainly. ä 

Q. 50. In both cases the object of the oscillation is to enable the 
wheels to adapt themselves to the inequalities of the surface over 
which they are passing, is it not? 

A. That appears to be the purpose. 3 

Q. 51. Would not that be the effect of those devices, in your 
opinion ? 

A. It most certainly would. 

Q. 52. In the Barnes patent to which you have referred, if the 
socket was loose with reference to the spindle, would not the truck 
oscillate with reference to the article of furniture to which it 
was attached so as to enable the wheels to adapt themselves to ine- 
qualities in the floor ? 

A. I presume it would to some extent, depending upon the de- 

o of looseness and the location of the contact points. 

Q. 53. In the Arnold & Hanschildt patent do you not find a 
caster plate attached to an article of furniture with a downwardly 
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projecting boss or stem passing through the wheel-housing and hav- 
ing a — attached upon the lower end of such stem ? 

A. What is called a knot in the specification is upon the lower 
end of the stem, which would be substantially the same, however, 
as a collar for the purpose. 

Q. 54. In the patent of Netz do you not find an anti-friction wheel 
situated directly above the axis of the floor wheel and upon which 
the caster plate revolves or bears in the revolution of the caster? 

A. I do. 

Q. 55. In the two patents of Ford do you not find a —— 

rojecting boss or stem passing through the opening in the — - 
— and kept in its place by a screw with a head sufficiently 
large for that purpose, passing through the boss or stem up into the 


leg of the furniture? 
A. I do. That is what I have already stated, as I remember. 


Redirect examination by C. P. JAcons, Esq.: 


Q. 56. If the tongue were removed and the vehicle of Long lifted 
above the sills, as stated in Mr. Burchenal’s query, what effect 
would it have upon the thing itself, upon the machine? Would 

there be any operative parts left? 
128 A. The effect would be a dismembered device, which would 
not be operative until the tongue was restored or some equiv- 
alent device substituted. 

Q. 57. Is not the axle of the wheels in both the Long and Bailey 
patents an integral part of the machine itself? 

A. In the Long patent it is so shown; in the Bailey patent, as I 
remember it, only the particular parts surrounding the fifth wheel 
are shown. Not even the wheels are shown in that patent, but are 
necessarily understood to be 1 as well as a tongue or shafts, 
or —— such device by which the team is to be attached to the 
vehicle. 

Q. 58. As I understand you, the changes made as implied in Mr. 
Burchenal’s questions with reference to the Blair and the Long 
devices, as shown in their patents, would be destructive of the ma- 
— . themselves for the purposes described in the patent. Am I 
right 

A. While the effect would not, perhaps, be to destroy the effect- 
iveness of the devices, it would be to very seriously impair them. 
No one would think of running a wagon without a tongue or an 
equivalent device, although, of course, it could be don 


And further the deponent saith not. ; 
C. BRADFORD. 


I, Wm. E. Barton, examiner, duly appointed by the court in 
this behalf, do hereby certify that the foregoing deposition of Ches- 
ter Bradford was taken before me, by agreement of parties, at the 
office of C. P. Jacobs, in the city of Indianapolis, Ind., on the 15th 
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nding in the circuit court of the United States for the district of 
Indiana, in equity, wherein The Phoenix Caster Company are com- 
plainants and August Spiegel et al. are defendants; that these de 
sitions were reduced to writing by me, and that said witness was by 
me previously sworn to testify the truth, the whole truth, and noth- 
ing but the truth relating to matters at issue in said cause; that on 
the taking thereof the complainants were represented by Chas. P. 
Jacobs, Esq., their solicitor, and the defendants by Chas. H. Burche- 
nal, their solicitor ; that I am not akin to any of the parties in said 
action, have no interest therein, and am not concerned in the event 
of the said suit. 7 

In witness whereof I have hereunto set my hand this 18th day of 


December, 1884. 
WM. E. BARTON, Examiner. 
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District of Indiana, 


* I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and fore- 


ing is a full, true, and complete transcript of the record and evi- 
ence in the cause of The Phoenix Caster Company vs. Augustus 

Spiegel ef al., as fully as the same — of record and remains on 

file in my office. 

Seal Circuit Court of Witness my hand and the seal of said 
the United States, court, at Indianapolis, in said district, this 
District of Indiana. 8th day of October, A. D. 1886. 

NOBLE C. BUTLER, Clerk. 
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ARGUMENT FOR APPELLANT. 


This action was brought by the Phenix Caster 
Company, the owners by assignment of Letters Patent 
No. 190,152, issued May 1, 1877, to Alexander C. Mar- 
tin for an improvement in casters. The complainant’s 
title thereto is derived as follows: 


Alexander C. Martin assigned the said letters patent 
to Wm. H. Tucker and others on the 29th of December, 
1877, and Wm. H. Tucker and others, assignees, includ- 
ing the executor and the sole legatee of Robert S. Dor- 
sey, one of said assignees who had previously died, 
assigned all their interest to the Phenix Caster Com- 
pany on the 14th of December, 1883, and all the matters 
relating to these assignments of the title have been put 
in evidence and are set forth in full in the record. 

(Pages 30-88.) 
The bill alleges that the defendants, Spiegel & Co., 
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infringed upon Martin’s patent by the sale and use of 
furniture-casters known as the Schenck or Yale caster, 
made by a corporation known as the Yale Caster Com- 
pany, of New Haven, Conn., and concluded with a 
prayer for an injunction and accounting. 


(Record, pp. 1-5.) 


The defendants answered the bill, denying any in- 
fringement of Martin's patent, and further denying that 
Martin was the original inventor of the caster for which 
letters patent were issued to him, and avers that it had 
been known and used long before the Martin invention, 
by a large number of persons in the United States and 
foreign countries, and had been shown and described in 
a large number of patents issued from the United States 
and foreign Patent Offices. The answer further claimed 
that Martin’s device involved no invention whatever, 
and was a mere colorable variation of previous devices. 


(Record, pp. 7-12.) 
To this answer the general replication was filed, 
putting the case at issue. (Record, p. 12.) 


Upon the hearing in the Court below, the bill was 
dismissed for want of equity, the Court (Woods, J.,) 
holding that the defendants’ (the Yale) caster did not 
infringe the Martin patent. (Record, p. 14.) 


ARGUMENT. 
In discussing the issues involved in this case, it will 
be seen that they involve several questions : 


First. The title of the complainant. 
Second. The validity of Martin’s patent. 


* 
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Complainant's Title. 


Mird. The construction of Martin's patent. 
Fourth. Infringement. 
I shall proceed now to take these up in their order. 


I. THE COMPLAINANT'S TITLE. 


The complainant derives its title, as has been said, 
through two assignments, viz., that from Martin to Wm. 
H. Tucker, and others; and next, that from Wm. Tucker 


- and others, to the Phenix Caster Company. 


It was insisted by the defendants in the Court below 
that the assignment from Martin to Wm. H. Tucker 
and others the assignees of the complainant, did not 
convey a complete title, but that there remained a por- 
tion of the legal title to the patent in Alexander C. 
Martin, which passed, upon his death, to his wife, Who 
became his administrator 
¢ To this allegation three things may be said in the 
way of reply: a 

First. The assignment is absolute in its terms, and 
the second clause of it recites that: The said party of 
the first part hereby sells, assigns, transfers and sets over 
unto the said parties of the second part, all the right, 
title, and interest, whatsoever, which said party of the 
first part has in said improvement in casters, and in and 
to the said letters patent aforesaid * * * the same 
to be held and enjoyed by the said parties of the second 
part for their own use and behoof, and for the use and 
behoof of their legal representatives, to the full end of 
the term for which said letters patent were, are, or may 
be granted, thus including all extensions, as fully and 
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entirely as the same would have been held and enjoyed 
by the party of the first part had this assignment and 
sale not been made.” | 

Surely, words could not be chosen which would 
convey more fully and absolutely the entire title of 
Martin in his invention and letters patent; and as will 
be seen by reference to the assignment which is set out 
in full in the record (p. 85) that the consideration of 
this absolute grant was the agreement of the assignees 
to pay Martin a certain royalty on all casters manufac- 
tured by them. This is set out in the sixth clause of the 
assignment. The ninth clause of the assignment pro- 
vides, that if the assignees shall fail to pay this royalty, 
and to perform the contract as its stipulations require, 
then the assignment should be null and void, and the 
title should re-vest in said Martin. No part of the title 
to the patent is reserved, whatever. It is an absolute 
title, subject only to forfeiture for failure to perform. 


It need not be argued here before this Court that the 
law does not favor forfeitures, for it is elementary doc- 
trine, and until this is controverted I shall not stop to 
cite authorities upon this point. 

No forfeiture appears to have been claimed or made, 
and this assignment certainly caries the entire title and 
gives the assignees the sole right to maintain an action 
for the infringement of such letters patent. If there 
was any infringement at all, it was an infringement of 
the complainant’s rights, not of Martin’s. 

In two decisions made by Judge Drummond, it was 
held that the person who holds the legal title to the 
patent may maintain a bill in equity, and the fact that 
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Validity of Martin’s Patent. 


others claim an interest therein constitutes no defense 
of which the infringer can take advantage. 


Graham v. McCormick, 11 Fed. Rep., 859. 
Graham v. Geneva Lake Co., 11 Fed. Rep., 138. 
Goodyear v. Central R. R. Co., 1 Fish., 626. 


Second. There is no proof whatever to sustain the 
allegation of the answer that Martin is dead, or that his 
wife or anybody else, has ever been appointed or quali- 
fied as his administator. 

Third. There is no evidence whatever that either 
Martin or any other person, on his behalf, claims any 
interest whatever in the patent or in the matters in con- 
troversy in this action; on the contrary, for aught that 
appears, no such adverse interest in the letters patent, 
or claims thereto, is set up by anybody, and the only 
persons who pretend that there is any such adverse 
interest are the iufringers themselves, and they offer no 
proof whatever on the subject. It strikes me that this 
first question, that of the complainant’s title, is attended 
with no difficulty whatever, and all the pretended objec- 
tions to it amount to nothing. 


II. THE VALIDITY OF MARTIN’S PATENT. 


The validity of Martin's patent is called in question 
by the averments of the defendant’s answer. It is 
alleged in substance, that Martin was not the origi- 
nal inventor of the caster for which letters patent were 
issued to him, and that it had been known and used 
long before Martin’s invention, by a number of persons 
in the United States and foreign countries, and had been 
shown and described in a large number of United States 
and foreign patents, which are set forth and referred to 
in the answer by dates and titles. 
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It is further averred that Martin's patent was 
invalid because the device therein described involved no 
invention whatever, and that Martin’s caster was a mere 
colorable variation of previous devices. 


Let us consider the first of these objections first, 
namely, the one alleging that Martin was not the inven- 
tor of the caster described in his letters patent, and that 
it was known to and described by others before his 
invention. 

To substantiate this detense, twenty-three United 
States patents and one English patent have been given 
in evidence by the defendants, and, inasmuch as the 
latter seems to be chiefly relied upon by the defense, as 
showing that Martin was anticipated in his invention, 
it will be proper to consider it first, as the American 
patents referred to really cut but little figure in the case, 
ercept to show, as LT shall insist they clearly do, that the 
advance made hy Martin oter anything that had preceded 
him was a rery great one, and that its instant and continuous 
success in the market, and its use by the public at large, 
demonstrate heyoud question that the device was meritorious 
and original, and that Martin was really a pioneer in this 
line of invention and, as such, e, to a broad construe. 


lion at the hands of th. Court. 


This English patent in one issned to Mackelean & 
Murdock, December 23. 1840, and is for a furniture- 
caster. The drawings contain a number of figures, of 
Which Nos. 25, 26, 27. 28 and 20, alone seem to have 
any bearing whatever upon the matter in controversy 
in this case. These figures show a plan of a furniture- 


caster having two floor-wheels, and in this respect alone, 
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Mackelcan & Murdock’s Caster. 


it is like Martin’s caster. These floor-wheels are moun- 
ted on an axle, and between the wheels is a small block 
carrying a pivot, on which is mounted a small friction- 
wheel. Over these floor-wheels is the plate by which 
the caster is attached to the leg of the furniture; this 
plate having a spindle which enters into a socket in the 
block behind and between the floor-wheels. Two models 
of this caster have been given in evidence, and the 
general construction of it is illustrated by the following 
engravings Which have been reproduced by us from a 
cut shown upon a circular issued by the Yale Caster 


Company, the real defendant in this case. 


big. 2. 
The Mackeloan © Murdock Caster. 
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Fig. 1 is a front view of the Mackelcan & Murdock 
caster, and Fig. 2 is a vertical section through the top 
plate and center block of the same, between the floor- 
wheels. It will be seen that this caster has no housing 
whatever, the sides of the top plate projecting over the 
floor-wheels on each side, and, if the top plate tips at 
all, coming in close contact therewith. This caster, it 
is insisted, involves all the principles found in the Martin 
caster, and is so nearly identical with it that Martin's 
caster involves no invention. 


In order that the Court may compare this English 
caster with a caster of the Martin type, I respectfully 


refer to the cut of the defendant’s (or Yale) caster, found 


facing page 45 of the record, which will illustrate more 
clearly than words could do the serious points of differ- 
ence between the English Mackelcan & Murdock caster, 
and the caster of Martin and of the defendants. 


The English caster is susceptible of but one move- 
ment, namely, the spindle attached to the top plate is 
adapted to revolve in a socket formed in the block 
behind and between the floor-wheels, or in other words, 
if this top plate, or furniture plate, be screwed to the 
legs of the table or chair, the lower part of the caster, 
including the floor-wheels will revolve around the spin- 
dle connected with this plate. This is all the movement 
of which the English caster is practically capable, and 
it will be seen upon examination of the Mackelcan & 
Murdock spcification, (Record p. 85-86) that they never 
conceived and nowhere suggest, in any manner, that any 
other purpose was desirable or intended to be performed 
by their caster. This is admitted by the defendants’ 
own expert, Mr. Knight. 
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Expert Knight’s Testimony. 


Mr. Knight’s testimony, upon cross-examination, is 
as follows: 


Question 29. Referring to the“ defendants’ exhibit, 
Mackelcan & Murdock patent,” I will ask you to state 
whether you find in the descriptive part of the specifi- 
cation of this exhibit any statement whatever of a caster 
so constructed that the spindle or cap-plate fixed to the 
furniture will oscillate in a vertical plane while the 
wheels and axle will revolve in a horizontal plane; if 
so, refer to the page and line. 


Answer. I find this indirectly and inferentially 
stated on page. 6, lines 21 to 26, where it states that “the 


lateral surfaces in motion do not touch each other.” 


Q. 80. Is that all the reference you find to it in the 
specifications or claims of the Mackelcan & Murdock 
patent? | 

A. I find general reference to rendering the caster 
more easy in movement and better adapted to ride over 
uneven surfaces. , 

. 31. By reason of what? 

A. By reason of having two floor-wheels, and also 
by making the wheels of large size. 

Q. 82. That is the only reason given, is it not, in 
that specification, why they will ride over uneven sur- 
faces more easily ? . 

A. That is the only one that I remember. 

Q. 38. Do you find in that specification any advan- 
tage claimed for the action of the floor-wheels, or rather 
the housing, having a compound motion with reference 
to the central pivot so that when the floor-wheels meet 
obstructions upon the floor-surface the motion is taken 
up by the play of the parts, and does not travel to the 
leg of the furniture to which the caster is attached! 

A. Ido not find this language in the specification 
but it is a necessary result of the construction shown 
and described. (Record p. 64.) 


This omission, on the part of Mackelean & Murdock, 
to set forth in their specification, in any manner, either 
by direct statement, expression or inference, that any 
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oscillation in a vertical plane of the upper portion of 


the caster was desirable, or intended, is exceedingly 
significant. If it shows anything whatever, it is that 
they never conceived of a caster intended to allow any 
such movement; that they never invented it, and never 
having invented it, they were unable to describe it. 


In reference to this Mackelcan & Murdock caster, 
the testimony on the part of the complainant is full and 
complete. Chester Bradford, Esq., describes it fully in 
his evidence in rebuttal, as follows: : 


Chester Bradford, recalled, testified as follows 


(examined by C. P. Jacobs, Esq., attorney for complain- 


ant: ) 


Question 1. State whether, since you were on the 
stand before, you have examined the defendant's exhibit, 
Mackelcan & Murdock English patent, and if yea, 
whether you understand the same and the invention 
described therein? 


Answer. I have examined the said exhibit, and 
understand the same. My examination has been chiefly 
directed to that portion consisting of Figures 25, 26, 27 
and 28 of the drawings, and the description relating 
thereto, that being, as I understand it, the particular 
part of said patent which has been brought into this 
case. 
Q. 2. What do you find in the specification of said 
English patent which indicates that anything more than 
the revolution of the caster-plate in a horizontal plane 
was intended to be provided for, in the caster therein 
described, and the revolution of the floor-wheels upon 
their axis? 


A. So far as can be determined from the specifica- 
tion, the object of the inventor was to provide a caster 
which would revolve about a downwardly projectin 
spindle from the caster-plate, and the wheels of whic 
would revolve upon their axle or axle-block, and the 
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anti-frjction roller being in a horizontal plane. I can 
not find by the specifications that the inventor had any 
other purpose in view in making this invention. 

Q. 3. What do you find, if anything, in said exhibit 
(in their patent) which. indicates that the compound 
motion provided for in the Martin caster, and described 
in Martin’s patent, was intended to be provided for or 
allowed in the English caster of Mackelcan & Murdock! 

A. Nothing of the kind is mentioned in their speci- 
fication, nor anything which would indicate that to be 
their 4 In the drawing Fig. 25 shows a little 
space left between the spindle and the opening in the 


. easter-block into which it enters, but the purpose of 


this, as stated by the inventors in their specifications, so 
far as there is any statement at all concerning it, is that 
there shall be “ No oblique or lateral surfaces in motion 
that even touch each other.” That this is their object, 
rather than any oscillating movement, is confirmed by the 
succeeding language of the specification, as follows: “The 
whole weight or force being thus directed entirely upon 
the horizontal axis of the wheels, confers such strength 
and smoothness of action that casters on this principle 
may be made of much less weight than others, and sus- 
tain and work under any given load.” It being thus 
emphasized that the weight or force is entirely upon the 
axles of the wheels, rather than against the lateral sur- 
faces, which would be in contact if the spindle was made 
to fill the orifice in the axle-block into which it enters. 


Q. 4. Please examine the model marked “ Defend- 
ant’s exhibit, 1840, caster,” and state how it compares 
with and conforms to the device shown in the defend- 
ant’s exhibit, Mackelcan & Murdock’s English patent. 


A. I find it to be a substantially correct represen- 
tation of the device shown in the patent, except that 
the caster-plate seems to be elevated very slightly more 
above the floor-wheels than in the drawing, and the 
spindle is, if 2 slightly smaller than in the draw- 
ing, while I find screws provided to hold the wheels in 
place, which are not in the drawing at all. The differ- 
ence which I speak of in measurement are, however, 
very slight. 


Q. 5. What do you find in the Mackelcan & Mur- 
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dock patent, either in the description or drawings, which 
— indicate that any provision was made for placing 
the wheel-housing between the caster plate and the floor- 
wheels! | 

A. There is nothing whatever, either in the speci- 
fication or drawings, indicating any such construction ; 
in fact, in the figures of the drawing. to which I have 
referred, there is nothing which could be fairiy called a 
wheel-housing,. but, rather, an axle-block, which is 
entirely between the floor-wheels and does not enclose 
them at all; in fact, there is no room between the caster- 
plate and the floor-wheels, which would permit any 
wheel-housing to be used. 


Q. 6. In the Martin device, against what, if any- 
thing, would the caster-plate in its oscillation in a ver- 
tical plane, strike on either side? 

A. The wheel-housing. | : 

Q. 7. What effect would that have, if any, as 
friction-brake in retarding the movement of the floor- 
wheels upon that side? : 

A. It would have no effect upon the floor-wheels 
directly; if the rotation of the caster about the vertical 
spindle had not been completed, it might impede that 
movement some. ; : : 

Q. 8. Against what would the caster-plate in the 
Mackelcan & Murdock patent, as shown in the defend- 
ant’s exhibit, Mackelcan & Murdock patent and caster 
model, strike, if anything, if the caster-plate should 
oscillate far enough on either side? : 


A. The caster-plate, in that event, would come 
directly in contact with the floor-wheels, there being 
nothing at all between said caster-plate and the floor- 
wheels. | 

Q. 9. What effect would that have upon the move- 
ment of the caster-wheel, thus coming in contact with 
the floor-wheels ? | os 

A. Such a contact between the caster-plate and 
floor-wheels would eo as a brake, and impede the 
rotation of the wheels. | 

Q. 10. Examine the model marked “ Defendant’s 
exhibit, Yale caster,” and state how this caster, in the 
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cee just asked about, compares with the Meckelcan 
& Murdock caster, and how with Martin’s? 


A. It compares in that respect with the Martin 


caster, and not with the Mackelcan & Murdock. 


Q.11. Please explain. 

A. That is, the caster-plate comes in contact with 
the wheel-housing, when there is sufficient oscillation, 
and not with the floor-wheels; the wheel-housing being 
between the caster-plate and the floor-wheels. 


Q.12. In what res is the wheel-housing in the 
defendant’s model, Yale caster, before you, like the 


_ wheel-housing in the Martin? 


A. It is substantially the same in general form; 
that is, it sustains the wheel-axle in the center and at 
both ends, and is between the wheels and the caster- 
— It has an elliptical opening in its top side, (which, 

owever, does not extend entirely through the wheel- 

— . It extends back from a vertical line, passing 

the axis of the wheels, to a point considerably 

to the rear, and is different in having provision for a 

second anti-friction truck to the rear of the spindle 
which enters the opening. 


Q. 18. What do you find in the Mackelcan & Mur- 
dock patent, or model, that is in all respects the equiva- 
lent of the wheel-housing in the Martin caster? 

A. ‘I do not find anything that can be said to be 


the same in all respects as the wheel-housing in the 
Martin patent. ä 


The drawings and 80 much of the English specifica- 


tions as refer to the figures are in the record, and upon a 


careful examination thereof, with the accompanying 
drawings, it will be seen that there is no reference what- 
ever to any device or provision allowing the movements 
produced by the Martin caster. There is not even a 
hint to be found that it was the purpose of the inventors 
to allow any such thing. It will further be seen that 
the views of Mr. Bradford and his description of the 
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Mackelcan & Murdock caster is substantially correct. 
It is further shown, conclusively, by all the witnesses in 
the case, including those for the defense, that not a single 
Mackelcan & Murdock caster was ever put upon the mar- 
ket inthis country, or anywhere else, that they have heard 
of, and that it rested from 1840, the date of its invention, 
until it was resurrected in 1884 to create a defense in 
this case, deep in an unmarked grave. It is believed 
that this resurrection will be found altogether unavail- 
ing in this case. It required something else to be done 
to the Mackelcan & Murdock caster before it could be 
made worth anything. There is no dispute and no con- 
tention but what Martin was an independent inventor. 


His caster, soon after it was invented, was put into the 


hands of the appellants, and after many years’ labor, 
and the expenditure of great sums of money, it has 
achieved a marvelous success, and is in use all over the 
United States and in Canada. It has come into almost 


universal use as a new and ingenious device, superseding 


others, and one of the very best evidences of his origin- 
ality and ingenuity is the fact that it is followed by a 
host of imitators. 


THE LAW OF THIS QUESTION. 


The law on the question of the anticipation of the 
device of an American inventor by a foreign patent is 
found in Section 4928 of the Patent law, and is negative 
in its terms. It is as follows: Whenever it appears 
that the patentee, at the time of making his application 
for a patent, believed himself to be the original and first 
inventor or discoverer of the thing patented, the same 
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shall,not be held to be void on account of the invention 
or discovery of any part thereof having been known or 
used in a foreign country before his invention or 
discovery thereof, if it had not been patented, or 
described in a printed publication.” 

Section 4886 provides that: Any person who 
has invented or discovered any new or useful art, 
machine, manufacture or composition of matter, or any 
new and useful improvement thereof, not known or 
used by others in this country, and not patented or 
described in any printed publication in this or any 
foreign country, before his invention or discovery 
thereof, may obtain a patent,“ etc. 


Section 4928 has been construed in a number of 
cases, both by the Patent Office and by the Courts. In 


the case of Herron, Ist O. G. 608, it was held that a 


foreign patent, to anticipate the novelty of an invention, 
must contain the device, by suitable drawing and 
description, and in any case the invention must be so dis- 
tinctly shown and described as to be a matter of certainty 
and not of inference. This is undoubtedly a correct 
statement of the law, and the most that the defendant’s 
experts have made after their critical examination of 
the Mackelcan & Murdock patent, is that they must 
infer that certain things were intended, although they 
can find no description and no hint thereof. Certainly 
if Mackelcan & Murdock meant to provide for the com- 
pound movement shown in the Martin device, they 
would somewhere have described it or claimed it, and 
yet, all the witnesses admit there is nothing of the kind 
to be found in the Mackelcan & Murdock specification. 
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Mr..Knight’s evidence, heretofore quoted, is the utmost 
he could say, although he was employed by the Yale 
Caster Company for the purpose ‘of showing that the 
Mackelcan & Murdock patent anticipated Martin’s device. 

The Courts have passed upon this same question in 
a large number of cases, and they have uniformly held 
that the description in a foreign publication or patent, 
in order to invalidate an American patent must contain 
and exhibit a substantial representation of the patented 
improvement, in such full, clear, and exact terms, as to 
enable any person skilled in the art or science to which 
it appertains, to make, constrnct, and successfully 
practice the invention. | | 

In Nathan v. The N. Y. Elevated R. R. Co., 2 Fed. 
Rep. 225, the suit was brought on American letters 
patent issued to one James Gresham, for an improve- 
ment in boiler injectors. The defendant set up several 
patents in defense, as anticipating Gresham’s invention, 
among others some English patents of Barclay & Morton, 
also for injectors. In this case the Court said: 

“All injectors will, in starting, draw water upwards, 
to some extent, but not much when they have the injec- 
tor apparatusonly. Whatever they do draw, they draw 
upon a similar — to that upon which Gresham’s 
lifting apparatus works. They to that extent lift water, 
and his lifts water; still, they can not lift to the extent 
his does. „I Barclay and Morton’s 
patent could be said to suggest the combination of any 
ifting apparatus other than that mentioned in other 
parts of their — with a Gifford injector, it does not 
show any such, nor any mode of combining them. A 
patent or printed publication must, in order to defeat a 
patent for an invention a patented, describe 


the invention so as to enable those skilled in the art to 
which it belongs, or most nearly appertains, to construct 
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and.eperate it. This patent gives no information as to 
how the lifting apparatus can be combined with a Gifford 
injector: it merely says that this may be done, and 
leaves others to invent the mode of doing it. Gresham 
invented a mode which their suggestion in no way 
anticipates, or defeats.” (There was a decree for the 
complainant.) 

Now, in the above cited case, it will be seen that 
the English patent of Barclay & Morton in fact suggested 
that a certain arrangement could be made, which Gifford 
afterwards actually made and patented, and the Court 
held that although the prior English patent suggested 
it, inasmuch as they did not describe it their patent did 


not anticipate Gresham’s. 


Now compare that case with this. There is not 
even a hint or a suggestion in Mackelcan’s & Murdock’s 
patent that any oscillation in a vertical plane of any of 
the parts of the caster was,desired. In fact from the 
very description of the caster it is apparent that it was 
not intended to allow any such movement; it was not 
provided for, and we search the patent through in vain 
to discover any arrangement of the parts allowing the 
compound motions which have made the Martin caster 
famous from one end of the country to the other. 


This Court has recently passed upon the same ques- 
tion, in the case of Downton v. Yaeger Milling Company, 
108 U. 8,, 406. | 

This was a suit brought by Downton against the 


Yaeger Milling Co., for the infringement of letters 
patent issued to him in 1875, for an improvement in 


processes of manufacturing middlings flour. The answer 


of the defendants set up, among other things, the want 
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of novelty, in that the invention had been described in 
a printed publication, before the invention of Downton. 
The opinion of the Court was delivered by Woods, J., 
and I quote a portion of it, comparing the construction 
of these clauses of the Patent law: 


By Sec. 24 of the Acts of 1870, it was provided 
that any person who had invented any new and useful 
art, machine, manufacture or composition of matter, 
not. known and used by others in this country, and not 
patented or described in any printed publication in this 
or any foreign country, before his invention or discovery 
thereof, might obtain a patent therefor.” 


In construing the words “ described in any printed 
publication in this or any foreign country,” as they were 
used in reference to the same subject in Section 7 of the 
Act of 1886, this Court, in the case of Seymour v. Osborne, 
11 Wallace, 516, said: 

“Patented inventions can not be superseded by the 
mere introduction of a foreign publication of the kind, 
unless the description and drawings contain and exhibit 
a substantial representation of the patented ——— 
in such full, clear and exact terms, as to enable any per- 
son skilled in the art or science to which it appertains, 
to make, construct and practice the invention, as they 
would be enabled to do if the information was deriv 
from a foreign patent.” | 


So in Cohn v. United States Corset Company, 98 U. 8. 


366, Mr. Justice Strong, speaking for the Court, said: 


„It must be admitted that unless the earlier printed 
or published description does exhibit the later patented 
invention in such a full and intelligible manner as to 
enable persons skilled in the art to which the invention 
is related, to comprehend it without assistance from the 
patent, or to make it or repeat the process claimed, it is 
insufficient to invalidate the patent.” 


And the rule thus laid down is applied strictly by 
the Courts, in determining the rights of the American 
as against the foreign inventor; for if the foreign dis- 
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covery is not patented or described in any printed 


publication, it might be known and used in remote 
places for ages, and the people of this country be unable 
to profit by it. The means of obtaining knowledge 
would not be within their reach, and so far as their 
interest is concerned, it would be the same thing as if 
the improvement had never been discovered. It is the 
inventor that brings a device here and places it in their 
possession, and as he does this by the art of his own 
genius, the law regards him as the first and original 
inventor, and protects his patent, although the improve- 
ment had in fact been invented before, and used by 
others. 


Gayler v. Wilder, 10 Howard, 477. 
Sewell v. Jones, 91 U. S., 171. 


What was meant by Congress undoubtedly is, in the 
first place, that there shall have been an invention, and 
in the second place, that it shall have been made patent 
to the world—that is, patented so that it shall become 
public property—and that the patent should contain a 
full and accurate statement of how the device was con- 
structed so that it could be made when the monopoly 
had expired ; and if a patent does not do this, does not 
disclose the invention fully, or does not describe it 
exactly, it is no anticipation of the work of a subse- 
quent inventor, and he is entitled to protection. 


In the American Leather Co. v. The American Tool 
Co., 4 Fish., 284, the Court held that if the machine 
described in the foreign patent required further inven- 
tion to make it a practical and operative machine, and 
to embody the same invention which is described in the 
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American patent, it would not work the forfeiture of 
the American patent. 


In Goff v. Stafford, 8 B. & Ard, 610, in the Circuit 
Court of the United States for the District of Rhode 
Island, the opinion was delivered by Mr. Justice Clifford 
of this Court, who tried that case upon circuit. The 
case was brought for the infringement of certain 
American letters patent, and the defense was that the 
patentee had been anticipated by an English patent, 
and upon this ‘subject to Court said : 


“ Patented inventions cannot be superseded by the 
mere production of a foreign publication of the kind, 
though of prior date, unless the description and draw- 
ings contain and exhibit a substantial representation of 
the patented improvement in such full, clear and exact 


terms as would enable any person skilled in the art or 


science to which it appertains, to make, construct. and 
practice the invention, to the same practical extent as 
they would be enabled to do if the information was de- 
rived from a prior patent. Mere vague and general 
representation will not support such a defense, as the 
knowledge supposed to be derived from the publication 
must be sufficient to enable those skilled in the art or 
science to understand the nature and operation of the 
mechanism, and to carry the invention into operation.” 


Again, even conceding, for the sake of argument, 
that the several figures of the drawings of the Mackel- 
can & Murdock patent illustrate a caster like Martin’s, 
which is far from being the fact, yet, inasmuch as the 
specification itself contains no description of any such 
device, it is clear, upon the authority of many well con- 
sidered cases, that such drawings alone could not, unac- 
companied by textual description, invalidate Martin’s 
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* In re Atterbury, 9 O. G., 640. 
Judson v. Cope, 1 Fish., 615. 
Reeves v. Keystone Co., 5 Fish., 456. 
New Process Fermentation Co. v. Koch, 21 Fed. 
Rep., 587. 

On examining the models, the distinction between 
the English caster and the Martin caster will fully and 
clearly appear; and it is safe to say that the description 


in the English specification does not apply to the Mar- 


tin caster at all. The only thing that they have in com- 
mon is a pair of floor-wheels, a friction-wheel and a 
furniture-plate, and the friction-wheel is not located as 
in the Martin caster, over the axle of the floor-wheels, 
but is thrown in front of such axle. The English cas- 
ter has no housing at all, and, as Mr. Bradford well says, 
there is no room for any. The top of the furniture- 
plate is not a housing, either in the English caster or in 
the Martin caster, or in the defendant's caster; but the 
housing is something interposed between the furniture- 
plate and the peripheries of the floor-wheels. It is not 
found in the English caster at all, and there is no pro- 
vision for any; and a housing of some sort is absolutely 
necessary to allow the two motions found in the Martin 
caster and in the defendant’s caster. Neither the de- 
fendant’s caster nor the Martin caster could possibly be 
constructed trom any description or drawing found in 
the English specification. It requires invention to make 
a caster having two wheels, which would allow the mo- 
tions, both in the vertical and horizontal planes, and it 
is clear that so far as the English patent is concerned, 
Martin was the first in this peculiar field, and is entitled 
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to all the benefits of liberal construction which the 
Courts universally allow to a pioneer in the art. 


This English caster, then, may well be dismissed 


from the case, as having been an imperfect and worthless 


device, one which never came into use, even in the coun- 
try in which it originated, and one which was never, in 
any manner, heard of in this country; and so far as 
Mackelcan & Murdock are concerned, it was not until 
thirty-seven years after they had failed, that the genius 
of an American inventor, Martin, contrived and pro- 
duced the beautiful, simple and effective caster which is 
now used and for sale everywhere. 


THE U. 8. PATENTS CITED BY DEFENDANTS. 


The consideration of the various Amercian patents 
cited by the defendant as anticipating Martin’s device, 
need not occupy very much time, inasmuch as the mere 
inspection of those patents is sufficient to satisfy the 
Court that none of them embody Martin’s invention, 
and that the latter, as compared with the casters that had 
preceded it, is a great step in advance of them all, and 
involves new principles of construction and operation. 


The defendant’s expert, Mr. Knight, described them 
somewhat at length in his testimony, and, on cross-ex- 
amination, he is asked the following question : 


Cross-Question 65. Referring now to the American 
patents which have been given in evidence, I ask if you 
find in any of them, prior to Martin’s, a furniture-caster 
having paired floor-wheels, with an anti-friction wheel 
vertically in line over the axle of the floor-wheels, and 
so attached by suitable mechanism to a piece of furni- 
ture that the caster is permitted to accomplish the com- 
pound motion of oscillation in a vertical plane and of 
revolution in a horizontal plane; if so, what one? 
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Answer. I find all these conditions provided for 


in The Buckingham caster, Patent No. 150, 182, inasmuch 


as the caster will have the same rocking motion if the 
lateral anti-friction wheels should be removed from their 
open bearings, which is certainly within the power and 
knowledge of an intelligent person using the caster. 

Cross-Q. 66. Do you find any reference in the dis- 
cription of the Buckingham patent, that any vertical 
oscillation of the spindle or of the furniture-plate is 
intended, or that it is regarded as advantageous, or any 
claim therefor? ) 

A. Ido not. (See Record, pages 67-68.) 


Now bear in mind that this is the defendant’s expert 
who has testified at length, and given in detail the fea- 
tures of the various casters described in the American 
patents set up in the defendant’s answer; and being 
closely pressed to point out one of those patents which 
represents a caster similar in construction to the Martin, 
he only names one, and that is the patent of Bucking- 
ham. Of this device, Mr. Bradford, the complainant’s 
expert, in his rebtting testimony says: 


“In the detendant’s exhibit, Buckingham patent, 
No. 150,182, 1 find a double-wheeled caster having two 
floor-wheels, a wheel-housing with a vertical spindle, 
and provided with three anti-friction trucks between 
the wheel-housing and the caster-plate. There is no 
provision for oscillation in this caster, the spindle and 
wheel-housing being shown in close contact throughout 
the entire length of the bearing between them and the 
three anti-friction trucks, effectually precluding any 
oscillation, even if there were looseness in this bearing, 
and even if there was an elliptical housing opening, as 
in the Martin patent; but, as I said before, nothing of 
the kind is indicated.” (Record p. 180.) 


On examination of the drawing of the Buckingham 
patent, it will be seen that Mr: Bradford’s description is 
correct, and it must be clear, beyond question, that if 
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Buckingham intended to construct a caster on the plan 
of the Martin, it is remarkable that nowhere in his 


specification can be found a single word indicating any 


such intention. 


In the record, page, 128, Mr. Bradford, the com- 
plainant's expert, examines and describes, at length, all 
these American patents cited by the defendants, and he 
says in answer to Question 15: 

“T°do not find in any of them the invention shown 
and described in the Martin pam nor in any of them 


any device or combination of devices by which the same 
result will be accomplished.” 


MARTIN’S CLEAR DESCRIPTION. 


Now while all these patents cited by the defendants, 
the English patent and all the American patents, are 
wholly silent upon the subject of the peculiar motions 
provided for in the Martin caster, Mr. Martin’s specifi- 
cation is clear and definite upon this subject. He says, 
in describing the invention he had made: 


“Common casters in swiveling pivot upon the floor, 
the point of pivot motion is the point of contact 
between the wheel and the floor. Such pucker and 
wear carpets, and are sluggish in their swiveling action. 
Two rollers side by side will, in swiveling, turn in oppo- 
site directions, and it will be found that they roll upon 
the floor instead of pivoting, as does the single wheel ; 
and if the floor should be irregular, as is often the case, 
one wheel of the pair would not touch the floor, and 
the two-wheeled caster would become, practically, a one- 
wheeled caster. My improvement consists in making the 
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arig of the two wheels oscillatory, with reference to the article 


to which the furniture caster is attached ; the axis of oscilla- 
tion being at right angles to the floor-wheels, allows the wheels 
to accommodate themselves to ordinary inequalities of floor. 

Now, as if this description might in any sense be 
found indefinite, Mr. Martin proceeds to enlarge upon 
the advantage of this oscillating movement, and to 
describe how it is accomplished by his device. I quote 
again from his specification : 

“The housing B furnishes bearing supports for the 


two floor-wheels EE, and the anti-friction pivot wheel 
F. The latter wheel is situated centrally between and 


vertically above the floor-wheels. The housing swivels 
upon the stem in the usual manner. Were only a swivel- 
ing motion of the housing desired it is fitted upon the central 
pivot very close, allowing only looseness enough for the 
swiveling action; but the object sought by my improvement 
demands that the housing should have a compound motion, 
with reference to the central pivot. ſt must revolve upon a 
vertical axis, and oscillate upon a horizontal axis. 

Now, on comparing this description with the 
description of the Mackelcan & Murdock caster, the 
difference is remarkable. The English patent, in the 
language of Martin, only desires a swiveling motion of 
the wheel frame, and therefore its fit upon the central 
pivot is close, “allowing only looseness enough for the 
swiveling action,” and the very construction of this 
caster shows that nothing more or different was ever 
intended; while on the’ contrary the object sought by 
Martin's patent demands that “the housing should have 
a compound motion, with reference to the central pivot.” 
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It must revolve upon a vertical axis and oscillate upon 
a horizontal axis.” 3 

Right here is the whole gist of this case. The 
trouble is that the Yale Custer Company, who is the 
real defendant in this suit, as the whole record discloses, 
and to which I shall hereafter call the fuller attention 
of the Court, haye passed by all previous devices that 
furnished only looseness enough to allow swiveling 
action, and have taken up and copied Martin’s caster, 
wherein the housing has a compound motion with 


reference to the central pivot. In short, the housing of . 
the defendant’s caster, in the language of Martin's 


specification, “must revolve upon a vertical axis, and 
oscillate upon a horizontal axis.” Without these com- 
pound motions, so fully and plainly described and figured 
by Martin in his specification, the defendant’s caster is 
worthless, and could not for a moment compete with 
Martin’s castcr in the market. It is onlyvaluable in so 
far as it appropriates and embodies Martin’s invention. 


In regard to all the above patents adduced against 
Martin’s patent of 1887, the language of Mr. Justice 
Blatchford, in delivering the opinion of ‘the Supreme 
Court of the United States in the case of The Consolidated 
Safety Valve Co. v. The Crosby Steam Gauge and Valve 
Co., 113 U. S., 157, may appropriately be quoted. It is 
this: 

“In regard to the above patents cited against Richard - 
son’s patent of 1866, it may be generally said that they never 
were in their day, and before the date of that patent, or of 
Richardson’s invention, known or recognized as producing 
any such result as his apparatus of that patent produces as 
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above defined. Likenesses in them in physical structure to 
the apparatus of Richardson in important particulars may 
be pointed out, but it is only as the anatomy of a corpse re- 
sembles that of a living being. The prior structures never 
effected the kind of result attained by Richardson’s apparatus, 
because they lacked the thing which gave success. * * 
Taught by Richardson, and by the use of his apparatus, it is 
not difficult for skilled mechanics to take the prior structures 
and so arrange and use them as to produce more or less of 
the beneficial results first made known by Richardson; but 
prior to 1866, though these old patents and their descriptions 
were accessible, no valve was made producing any such 
results.” 

Substitute “Martin” for “Richardson” and “caster” 
for “valve,” and the foregoing quotation is exactly ap- 
plicable to the case at bar. 


Upon a careful consideration, then, of all the pat- 
ents cited in the defendant’s answer, including the Eng- 
lish patent and the American patents, not a single in- 
vention has been shown or described which combines 
the features of the Martin caster, prior to the date of 
his application for letters patent. Indeed, all the wit- 
nesses examined upon the subject, upon both sides, testify that 
Martin’s caster was the first one of the kind that any of 
them had ever seen or heard of. To illustrate, the defend- 
ant’s expert, Mr. Knight, testified that he was not ac- 
quainted with the defendants, Spiegel & Thoms, and 
that he had been employed by the Yale Caster Co., of 
which M. B. Schenck, formerly of Fulton, N. Y., is 
secretary. He testifies that he was one of the firm of 
Knight Bros., who prosecuted the application of said 
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Schenck for letters patent for an improvement in furni- 
ture casters, filed October 22, 1881, for which Letters 
Patent No. 250,290 were issued on the 29th day of 
November, 1881. (See Record, p. 44, for copy of this 
patent). He was also present, concerned and employed 
as an attorney in prosecuting the application of the 
same M. B. Schenck for letters patent for an improve- 
ment in furniture-casters, filed September 80, 1882, and 
issued July 8, 1884, No. 801,885. (Record, p. 68). He 
testifies that he never saw a Mackelcan & Murdock cas- 
ter until he saw the model which was made for his use 
in this case; and that the first caster like Martin’s he 
ever saw was the Schenck caster, and that the same mo- 
tions are found in both the Schenck patents, the earlier 
one and the later one. | 


He recollects that he had become advised of the 
existence of the Martin patent years ago, but he does 
not recollect whether Schenck’s first claim in his first 
application was rejected on reference to the Martin 
patent or not. : 

So it would appear from the testimony of this wit- 
ness, that the Martin caster is by far the oldest caster of 
the kind which he ever saw or heard of before the com- 
mencement of this suit, and that both the earlier and 
the later patents of Schenck, which were prosecuted by 
him as an attorney, combined these peculiar features 
and movements shown in the Martin caster. (See 
Knight’s evidence, Record, p. 65). 

The testimony of all the witnesses in the case, so 
far as it bears upon this subject, clearly shows that Mar- 
tin’s caster was the first of the kind ever manufactured 
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or brought into the Amcrican market, or offered to the 
public for sale. There is no dispute about this point 
whatever, and all of the witnesses further agree that in 
both of the casters patented by Schenck, the same mo- 
tions are found as in the Martin caster. It is clear, then, 
that the averments of the answer in reference to the 
want of novelty in the Martin device have no founda- 
tion upon which to rest, and it must be held that the 
invention of Martin was novel, and that his patent is 
valid. . 
THE KINGMAN DECREE. 


In this connection what is called the Kingman 
Decree, has an important bearing. The bill alleges that 
in 1882 Wm. H. Tucker and others, who are the incor- 
porators of the appellant in this case, the Phenix 
Caster Co., filed their bill of complaint in the court 
below in equity, against Nelson Kingman, defendant, 
charging him with infringing the Martin patent by the 
sale of furniture-casters known as Schenck casters.” 
That Kingman made no defense, and that a decree “ pro 
confesso” was rendered against him. That Schenck was 
notified of the pendency of the suit, and invited to 
come and defend it, and that he failed so to do. 


That in March, 1883, the case was brought on for 
hearing before Judge Drummond; that evidence was 


' adduced, including Martin's patent, Schenck’s patent, 


and full-sized specimens of the Martin and Schenck 
casters, and that the Court rendered a degree of perpetual 
injunction against Kingman in that case, holding that 
Martin’s patent was valid, and that the Schenck caster 
was an infringement thereon ; and a copy of this decree 
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was made an exhibit to the bill, and a certified copy of 
such decree was put in evidence in this case. 
(Record p. 40-42.) 
In answer, the defendants charged that this decree 
was procured through collusion with Kingman, and that 
the proceedings were not had in good faith, and that 
they should not.be bound by it; and they charged 
further, that the Schenck casters mentioned in said 
decree were not like those that the defendants were 
using. 
It is sufficient to say of this, that the defendants 
never attempted to make any proof whatever that this 
Kingman decree was procured through collusion with 


Kingman ; and their answer in this case, on this subject, 


must be taken to be wholly false. 


As to the fact that the casters used by them were 
not like the original Schenck casters described in his 


‘first patent, their answer is directly contradicted by their 


expert, Mr. Knight, who saye that in regard to the 
principle of operation, both the Schenck casters are like 
Martin's. (See his evidence, record, p. 66, answers to 
cross-questions 40-44.) | 


The Yale Caster Co., who, as has been said, is the 
real defendant in this suit, appears in no creditable light, 
in regard to this matter. The letter of this company 
to the appellant will be found on pages 49-51 of the 
record. They therein charge that the Kingman suit was 
a straw suit, and that they would expose it; but, after 
having been allowed the fullest opportunity, they have 
found that discretion is the better part of valor, and 
they have wisely abstained from attacking the Kingman 
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decree in any respect. They charge, also, that the 
appellant’s action prior to this case was equivalent to an. 
attempt to blackmail, and they say—(pp. 50-51, bottom): 


„We have written our customers whom you have 


attempted to blackmail, to not pay you one cent, and 
we will furnish the material to defend them.” This 


letter is signed by the Yale Caster Co. and M. B. 


Schenck, and the animus of it is evident. It shows, if 
anything, that the determination of the Yale Caster Co. 
to interfere with and break down the appellant’s business 
and appropriate their invention, was malicious and with 
a full knowledge of all the appellant's rights. 


This Kingman decree was not then taken by any 
collusion with Kingman; it was not a straw suit; it 
was a bona fide suit, brought against the first man the 
complainant could find that was selling the Yale casters ; 
and it was kept open, in order that they might come in 
and defend their customers, and they were invited to do 
so; and, after they seemed willing to leave Mr. King- 
man to his fate, the matter was brought to a full hear- 
ing before Judge Drummond, and the complainant took 
the trouble in that case to exhibit the patents on both 
sides, and models of all the casters, and make proof in 
the fullest and clearest manner. 


In the light of the failure of the defendants to 
make good their threats to overthrow this Kingman 
decree, as a straw suit, it may clearly be considered that 
this part of their answer, boastful and foolish as it is, 
and unsupported by any evidence whatever, is on a par 
with all the rest of their averments; but these aver- 
ments are not the language of the defendants, but of 


* 
4 “ 
—— — — 
a eS - — - — 
. 
. 


The Phenix Caster Company, vs. 


Argument for Appellant. 


the Yale Caster Co. and M. B. Schenck, who have 
undertaken and are responsible for the whole of this 
defense. 


To show this very clearly, one of the defendants, 
Henry Frank, was put on the witness stand by the com- 
plainant. He testifies that he had no acquaintance with 
Mr. Burchenal, the defendant’s counsel of record, that 
he was not employed by the defendants, and that the 
agents of the Yale Caster Company took charge of the 
case and were defending it. (See Record, p. 28-29.) 


Again, Mr. Burchenal himself being put upon the 
witness stand by the complainant, testifies that he was 
employed by Mr. M. B. Schenck, and that Schenck 
has some kind of an arangement with the Yale Caster 
Company. This latter fact is evident from the joint 
letter of the Yale Caster Company and Schenck, found 
on page 49 of the record. 


Mr. Knight, the defendant’s expert, states that he 
is employed by the Yale Caster Company, of New. 
Haven, Conn. (See Record, p. 62.) 


The animus of this defense is, therefore, evident. 
It is the attempt of a rival corporation to appropriate 
Martin’s invention; to enter upon the territory of the 
appellants, and compete with them in the public mar- 
ket, and in the manufacture 4nd sale of furniture-casters, 
which, according to Mr. Knight, their own expert, 
involves the same principles of motion that are found in 
the Martin device, and which it is fully shown by the 
evidence never existed in any other device prior to the 
date of Martin’s application. 
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III. „THE CONSTRUCTION OF MARTIN'S PATENT. 


I insist that Martin’s patent must be so construed, 
in view of the state of art, as to cover all mere changes 
of form wherein the principle of operation embodied in 
his device is not departed from, and that he must be 
regarded, as to this peculiar sort of caster, a pioneer 
in the art. It is not denied that as between the two 
casters, Martin’s and the defendant’s, there are slight 
differences of form, but an infringer rarely duplicates 
patents; change of form and proportions, and substitu- 
tion of mechanical equivalents, is, in cases of this kind, 
always to be expected. 

The rule by which such cuses are to be adjudicated 
is so well understood, and so frequently applied by the 
Courts, that very few citations are necessary. I take the 
liberty, however, of quoting somewhat at length, from 
the opinion: of this Court in the case of Winans v. 
Denmead, 15 Howard 880. That was a suit brought by 
the appellant, Winans, against the defendant for an 
infringement of letters patent granted to him for an 
improvememt in railway cars. The Court below held 
that while Winans’ patent was good for what was 
described therein, a conical body, it would not cover 
cars with rectilinear bodies; and the defendant’s car 
being of this latter kind, did not infringe Winans’ 
patent. 


Winans appealed to this Court and the judgment of 
the Court below was reversed; and in delivering the 
opinion, Mr. Justice Curtis said, referring to the ruling 
of the District Judge below: 
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‘The substance of this ruling was that the claim 
was limited to the particular geometrical form mentioned 
in the specification, and as the defendants had not made 
cars in that particular form, there could be no infringe- 
ment, even if the cars made by the defendants attained 
the same result by employing what was in fact the same 
mode of operation as that described by the patentee. ° 
We think this ruling erroneous.” 

“Under our law a patent can not be granted merely 
for a change of form. The Act of February 21, 1793, 
Sec. 2, so declared in express terms, and though this 
declaratory law was not re-enacted in the Patent Act of 
1836, it is a principle which necessarily makes part of 
every system of law granting patents for new inven- 
tions. Merely to change the form.of a machine is the 
work of a constructor, not of an inventor. Such a 
change can not be deemed invention. Nor does the 
plaintiff's patent rest upon such a change. To change 
the form of an existing machine, and by means of such 
change to introduce and employ other mechanical prin- 
ciples or natural powers, or, as it is termed, a new mode 
of operation, and thus attain a new and useful result, is 
the — — of a patent. Such is the basis on which the 
plaintiff's patent rests. 

Its substance is a new mode of operation, by 
means of which a new result is obtained. It is this new 
mode of operation which gives it the character of an 
invention and entitles the inventor to.a patent; and this 
new mode of operation is, in view of the patent law, 
the thing entitled to protection. The patentee may, and 
should, so frame his specification or claim as to cover 
this new mode of operation which he has invented; and 
the only question in this case is whether he has done so, 
or whether he has restricted his claim to one particular 
geometrical form. 


“There being no evidence in the case tending to 
show that other forms do in fact embody the plaintiff’s 
mode of operation, und, by means of it, produce the 
same new and useful result, the question is whether the 

atentee has limited his claim to one out of the several 
orms which thus embody his invention. 


“Now, while it is undoubtedly true that the pat- 
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entee may so restrict his claim as to cover less than what 


h invented, or may limit it to one particular form of 


machine, excluding all other forms, though they also 
embody his invention, yet such an interpretation should 
not be put upon his claim if it can fairly be construed 
otherwise ; and, this for two reasons: 


“First. Because the reasonable presumption is, that 
having a just right to cover and protect his whole in- 
vention, he intended to do so. aworth v. Hardcastle, 
Web. Patent Cases, 484. 

Second. Because specifications are to be construed 
liberally, in accordance with the design of the Consti- 
tution and Patent laws of the United Btates, to promote 
the progress of the useful arts, and allow inventors to 
retain to their own use, not anything which is matter of 
common right, but what they themselves have created. 


Grant v. Raymond, 6 Peters, 218. 

Ames v. Howard, 1 Sumner, 482, 485. 

Blanchard v. Sprague, 8 Id., 585, 539. 

Devoll v. Brown, 1 Wood. & Min., 53, 57. 

Parker v. Haworth, 4 McLean, 872. 

LeRoy v. Tatham, 14 How., 181, and opinion of 
Baron Parke there quoted. 

Nelson v. Harford, Web. Patent Cases, 341. 

Russell v. Cowley, Id., 470. 

Burden v. Winslow, 15 How., 252. 


“The claim of the plaintiff is in the following 
words: 
What I claim as my invention, and desire to se- 
cure by letters patent, is making the body of a car for 
the transportation of coal, etc., in the form of a frustrum 
of a cone, substantially as herein described, whereby the 
force exerted by the weight of the load presses equally 
in all directions, and does not tend to change the form 
thereof, so that every part resists its equal proportion, 
and by which, also, the lower part is so reduced as to 
pass down within the truck frame and between the axles, 
to lower the center of gravity of the load, without di- 
minishing the capacity of the car, as described.” 

J also claim extending the body of the car below 
the connecting pieces of the truck frame and line of 
draught, by passing the connecting bars of the truck 
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frame and the draught bar through the body of the car, 
substantially as described.” 


“Tt is generally true when a patentee describes a 
machine and then — it as described, that he is under- 
stood to intend to claim, and does by law actually cover 
not only the precise forms which — his invention, 
it being a familiar rule that to copy the — or 
mode of operation described is an infringement, although 
such copy should be totally unlike the original in form 
— — 2 Why should not this rule be applied in 
this case 


“It is not sufficient to distinguish this case to say 
that here the invention consists in a change of form, 
and the patentee has claimed one form only. 


‘“‘Patentable improvements in machinery are almost 
always made by changing some one or more forms of 
one or more parts, and thereby introducing some me- 
chanical principle or mode of action not previously ex- 
isting in the machine, and so securing a new and im- 
— result. And the numerous cases in which it has 

n held that to copy the patentee’s mode of operation 

was an infringement, the infringer had got forms and 

roportions not described, and not in terms claimed. If 
it were not so, no questions of infringement could arise. 
If the machine complaimed of were a copy, in form, of 
the machine described in the specification, of course it 
would be at once seen to be an infringement. It could 
be nothing else. It is only ingenious diversities of form 
and proportion presenting the appearance of somethin 
unlike the thing patented, which gives rise to su 
questions, and the property of inventors would be value- 
less if it were enough for the defendant to say, your 
—ů— consisted in a change of form; you describe 
and claim but one form; I have not taken that and so 
have not infringed. The answer is, my improvement 
did not consist in a change of form, but in the new 
employment ae or powers in a new mode of 
operation, embodied in a form by which a new or better 
result is produced. It was this which constituted my 
invention: this you have copied, changing only the form. 
And that answer is justly applicable to this patent. 


“Undoubtedly there may be cases in which the let- 
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) tons patent do include only the particular form described 
ad claimed. Davis v. Palmer, 2 Brock. 309, seems to 
t have been one of those cases, but they are in entire 
, accordance with what is above stated. 


, “The reason why such a patent covers only one 
geometrical form is not that the patentee has described 
and claimed that form only, it is use that form only 
is capable of embodying his invention, and, consequently, 
if the form is not copied, the invention is not used. 


Where form and substance are inseparable, it is 
enough to look at the form only. Where they are sep- 
arable, where the whole substance of the invention may 
be copied in a different form, it is the duty of the Courts 
and juries to look through the form for the substance of 
the invention for that which entitled the inventor to his 

atent, and which the patent was designed to secure. 
Where that is found there is an infringement; and it is 
not a defense that it is embodied in a form not prescribed 
4 and in terms claimed by the patentee. 


Patentees sometimes add to their claims an express 
declaration, to the effect that the claim extends to the 
thing patented, however its form or proportions may be 
varied ; but this is unnecessary. The law so interprets 
the claim without the addition of these words. The 

* exclusive right to the thing patented is not secured, if 
the public are at liberty to make substantial copies of 


.! it, varying its form or proportions. ‘And, therefore, the 
ot patentee, having described his invention and shown its 
cE principles, and claimed it in that form which most per- 


| fectly embodies it, is, in contemplation of the law, 
deemed to claim every form in which invention may be 
aim 


* 2 — — manifests an intention to disc 
* some of those forms.“ 
＋ The doctrine thus laid down in the case of Winans 
* v. Den mead, has never been departed from, and this case 
be has been subsequently cited and approved in repeated 
decisions of the United States Circuit and Supreme 


Courts. 


Sewell v. Jones, 91 U. 8. 171. 
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IV. THE QUESTION OF INFRINGEMENT. 


The discussion of the construction of Martin’s 
patent leads directly to the consideration of the next 
question, that of infringement; and to determine this 
question it will be proper to set forth in the beginning 
the terms of Martin’s claim. They are as follows: 

I claim as my invention a furniture-caster com- 
posed of the following elements: The floor-wheels, 
EE, the anti-friction pivot-wheel, F, the housing, B, the 
elliptical housing opening, or its mechanical equivalent, 
and the rocker-formed collar-bearing or its mechanical 
equivalent; all combined so as to allow the floor-wheel 
axis to oscillate horizontally, substantially as and for the 
purpose specified.” 

It will be remembered that Martin in his specifica- 
tion states: But the object sought by my improve- 
ment demands that the housing should have a compound 
motion with reference to the central pivot; it must 
revolve upon a vertical axis and oscillate upon a horizon- 
tal axis. This compound bearing is formed by making 
the housing-bearing slightly elliptical, and the housing 
collar-bearing in rocker form, as shown in Fig. 3.“ 


Mr. Bradford, the complainant’s expert, on being 
asked to describe the invention of Martin, does so in the 
following terms, in answer to Question 6: 

The invention shown and described in the letters 
patent referred to, consists of a furniture-caster having 


two floor-wheels mounted on an axle supported by a 
wheel-housing, said wheel-housing being secured to a 


plate, adapted to be attached to the bottom of the legs 


upon an article of furniture by means of a spindle, and 
having an anti-friction truck mounted on an axle in the 


) 
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Martin’s Compound Movement. 


wheel-housing interposed between said wheel-housing 


‘and: the plate on the bottom of the furniture. It has 


some peculiarities of construction whereby the caster is 
permitted to oscillate on the spindle by which it is con- 
nected to the furniture, and it is adapted to revolve 
around said spindle, the anti-friction truck coming in 
contact with the bottom of the furniture, or the plate 
attached thereto, usually the latter. 

Q. 8. How is the oscillating motion provided for 
in the Martin device! 

A. The housing has what is termed an elliptical 
housing opening, through which the spindle passes, said 
spindle having a head upon its lower end which prevents 
the housing from dropping off; and also what is termed 
. Fe era collar-bearing, which rests upon this 

Q. 9. What is the object of this oscillating move- 
ment? 

A. To permit the wheels to pass over irregularities 
while both remain in contact with the surface over which 
they pass, thus preventing any binding upon the spindle 
or any other parts, which would take place if this pecu- 
liarity of construction was not present. : 


Upon examination of complainant’s model caster, 
the Court will have no difficulty in understanding pre- 
cisely the movements of the several parts, and the com- 
bination described in the claim will be found to be 
present, all parts co-operating together, and co-acting 
one upon another, to produce the desired result. 


MARTIN'S CLAIM NOT NARROWED IN THE PATENT OFFICF. ° 


It is insisted by the defendants that Martin is con- 
fined to the particular form which he has named; and 
they have set forth a certified copy of the record of his 
application in the Patent Office. 


The claims of Martin, as originally presented, were 
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all of them defective, not setting forth the peculiar dis- 
covery he had made, which is well presented in the claim 
as finally allowed. There is nothing in this record to 
indicate that the real invention of Martin had ever been 
anticipated by any previous caster, or that his real 
invention was ubandoned or modified in the Patent 
Office; on the contrary, the claim as finally allowed is 
much stronger than any claim which he had previously 
filed. In fact, his attorney says, under the date of 
October 23, 1876, that he had failed theretofore in his 
specification in properly exhibiting the functions “of 
applicant’s novel combination.” He declines to avoid 
effort by accepting for his client a meretricious claim. 
He withdraws all claims as presented, and substitutes 
the amended specification and claim. He requests that 
no reference be disregarded in its possible bearing, and 
the novelty in applicant’s combination be given due 
consideration. (Record p. 79.) In fact, the examiner 
himself admits that the claims, as they had been pre- 
sented, were so worded that a dozen inventions might 
fulfil the claims, and yet not be the equivalents of appli- 
cant’s arrangement of devices, to which. alone he was 
entitled. (See examiner's letter of October 26, 1879, 
Record, p. 81,) and the case was finally passed for issue 
the claim as now presented, which is broader, in fact, than 
any claim that had theretofore been presented, and its peculiar 
and novel combination, which expresses Martin’s invention, 
is not found in any preceding device or letters patent. 


Now, if we examine the defendant’s caster in the 
light of this claim we shall find that the combination 
therein set forth is exactly found. 
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Identity of the Yale and Martin Caster. 


7 -yMr. Bradford, the complainant’s expert, testifies on 
this subject as follows. (Record, p. 19): 


Q. 18. I now exhibit to you a caster marked 
4Complainant's exhibit, Yale Caster, will you please 
describe what you find in that device? 


A. I find floor-wheels like those in the Martin 
caster, a wheel-housing similar to that in the Martin 
caster, a plate adapted to be attached to the bottom of 
the furniture leg, similar to that in the Martin caster, a 
spindle depending therefrom, to which the wheel-housing 
is attached, and an anti-friction truck inte between 
the wheel-housing and said plate, located between the 
floor-wheels, although not precisely vertically above the 
floor-wheel axle. I further find a second anti-friction 
truck on the opposite side of the spindle from the first, 
which serves to receive such a portion of the weight as 
would be thrown thereon by reason of the location of 
the first anti-friction truck, slighty in advance of the 
floor-wheel axle. I find in the wheel housing an ellip- 
tical housing opening, into which the spindle extends; 
and instead of extending down through the housing and 
having a head upon the lower end, I find the axle of 
the anti-friction trucks extended through this spindle, 
thus securing it to the housing. It however oscillates 
upon this continued axle of the anti-friction truck, in 
substantially the same manner that the wheel-housing 
in the Martin patent oscillates, upon the head upon the 
lower end of the spindle and upon his anti-friction truck. 
The two casters operate in substantially the same way, 
and accomplish the same result. 


Q. 19. Wherein does that Yale caster model differ, 
in principle of operation, from the device used in the 
Martin patent, if at all? 


A. I think it differs only in construction: I do 
not see that it differs in the principle of operation at all. 
The rear anti-friction truck receives but a very small 
portion of the weight, and by moving the forward anti- 
friction truck very slight to the rear it would not receive 
any of it, and it would then only serve the purpose that 
the point does in the Martin construction—that of pre- 
venting the caster from dropping down out of position 
when the article of furniture was lifted from the floor. 


was no invention in the use of two friction-wheels, and 
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In reference to this rear frietion-wheel found in the 
Vale caster, whieh is a mere duplicate of the front one, 
it appears that the examiner in the Patent Office, when 
Schenck applied for his patent, embodying two friction- 
wheels, stated that the use of one or more anti-friction 
wheels did not constitute invention: and Mr. Knight 
states that he submitted an argument to the examiner 
in that case, in which he insisted that the second friction- 


wheel was a bearing for oscillation, and not merely an 


anti-friction wheel. (See his evidence, p. 68 and 64, 
of the record.) This reduces the rear friction-wheel 
in the Yale caster to the precise equivalent of the rear 
bearing point in the Martin caster. 
4s bearing upon this question, the circular issued 

by the Yale Caster Company, in retererice to the caster 
made by them, and which is the one that the defendants 
use, is important. It is found on page 45 of the record. 
They say: : | 

„A two-wheeled caster has important advantages 
over a common one-wheeled caster. The load is carried 
by a large number of wheels, and the pivotal action of 
the single-wheeled caster whereby carpets are destroyed, 
is entirely overcome. In turning, both wheels will roll 
ahead, or one wheel roll backward and the other foward. 
One of our improvements consists in the use of two 
friction-wheels, placed on opposite sides, instead of one 
as heretofore used.” 

It will be seen that the Yale Caster Company, in 
this circular here, flatly repudiate the decision of the 
examiner in the Patent Office, who decided that there 
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Martin's Movement New. 


disavow the ent and admission of their attorney 
of récord, whe he said that the rear friction-wheel 
was not a friction-wheel, but a ßimple bearing for 
oscillation. The only difference is, that such a disavowal 
had to be made in order to get the patent. issued; but 
after it was issued, when they push their circulars out 
to the trade, they think it fair and honorable to conceal 
the real state of facts as they transpired in the Patent 
Office, and puff their wares in any manner they see fit, 
without regard to the truth. 7 

But I quote again from this interesting circular: 

“Our device for the adjustment of the wheels to 
uneven floors, and for turning on the center, are entirely 
new. They are the simplest form of a universal joint, 
and add greatly to the strength of the caster.” 


Now this is practically an admission of complain- 
ant’s case. They here put themselves upon record as 
saying, practically, that a universal joint in a caster, 
permitting these compound motions, was new;, that it 
never had existed before, while they now pretend that 
their caster is only a copy, a substantial copy, of the old 
Mackelcan & Murdock English caster. Try this ques- 
tion by a comparison of the two casters. No universal 
joint whatever, is found in the English caster, and the 
only thing which the Yale caster has which approxi- 
mates to a universal joint is found in the slight modifi- 
cation they have made of Martin's invention. They 
have slighty changed the form, and what have they 
done? Let us compare their caster with Martin’s claim. 
They have the floor-wheels EE; they have the anti- 
friction pivot-wheel F; they have the housing B; they 
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have the elliptical housing opening; agg they have the 
rocker-formed collar-bearing, or its méchanical equiva- 
lent, and these are all combined so as to allow the floor- 
wheels to oscillate vertically and revolve horizontally. 
It seems plain and clear, upon an inspection of the 
two casters, that the one is almost a reproduction of 
the other. The only difference is that instead of extend- 
ing the spindle through the housing opening, it enters it 
a short distance, and has a bearing upon the journal 
of the friction-wheels. But this does not constitute 
invention. 


In the language ot the Court in the case of Winans 
v. Demead, already quoted; 


“Merely to change the form of a machine in the 
work of a constructor, not of an inventor. Such a 
change can not be deemed an invention, and in the 
numerous cases in which it has been held that to copy 
the patentee’s mode of operation was an infringement, 
the infringer had gotten forms and —— not des- 
cribed, and not in terms clained. It is only ingenious 
diversities of form and proportion, presenting the 
appearance of something unlike the thing patented, 
which gives rise to these questions, and the property of 
inventors would be valueless if it were enough for the 
defendant to say, ‘Your improvement consists in a 
change of form; you describe and claim but one form. 
I have not taken that and so have not infringed.’ ” 


Indeed, Mr. Martin seems to have understood that 
it would be comparatively easy to change the forms of 
some parts of his caster without departing from the 
principle of his invention, which was to so combine the 
several parts as to allow the floor-wheel axis an oscillat- 
ing movement. And so it will be noticed that he claims 
in his combination : 
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The elliptical. housing opening, or its mechanical 
equivalent, and the rocker-formed collar-bearing, or its 
mechanical equivalent.” 

And the only change made by the defendants is to 
substitute for this rocker-formed collar-bearing the 
mounting of the spindle upon the axle of the friction- 
wheels. No new principle, whatever, is introduced into 
the caster. The same result is sought as in the Martin 
caster, all the parts are combined with a view to that 
sole result, and the same result is obtained. That the 
one is the mechanical equivalent of the other in the 
fullest respect, it seems to me can not be doubted. The 
infringement is plain and palpable; it is so bold as to 
hardly need argument. And it is not a little singular 
that in the first part of the circular issued by the Yale 
Caster Company, in which it sets forth the advantages 
of two-wheeled casters, when properly constructed, the 
words of Martin, in his specification, are almost repro- 
duced. No such words could have been found in the 
specification of the English patent, nor in any of the 
American patents cited in defendant’s answer, and the 
Yale Caster Company, and Schenck, their pretended 
inventor, had to learn from Martin’s specification what 
the difficulties attending the use of old two-wheeled 
casters were, and how they might be overcome, so as to 
keep both wheels upon the floor, however, uneven its 
surface. 


UNIVERSAL ACCEPTANCE OF MARTIN’S CASTER. 


Again, the novelty and utility of Martin’s caster is 
shown by its ready and almost universal acceptance by 
the public. As his honor Judge Drummond said, in 
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deciding the Barb Wire Fence cases, so it may be said 
of this invention of Martin's. I quote; 

Utility is not an infallible test of originality. The 
Patent law requires a thing to be new, as well as useful, 
in order to entitle it to the protection of the statute. 
To be new in the sense of the Act, it must be the pro- 
duct of original thought, or inventive skill, and not a 
mere formal and mechanical change of what was old 
and well-known; but the effect — by the — 
is often an appropriate, though not a controlling consid- 
eration in determining the character of the change itself. 
Tested by the rule of utility here su , this record 
of the patentee shows that the device in question has 
been accepted by the public to an extent that has hardly 
heretofore followed the mest successful inventions. Its 
utility must be cosidered as a conceded fact. From 
what has already been developed it is clear that it has 
made possible the cultivation of the extensive prairies 
of the West, the 


mode of fencing, it was impossible; and it has even to 
a great extent already superseded the use of wooden 
fences in the timbered portion of the country; and the 
question is, to whom of these inventors is the public 
indebted for this widely-diffused device.” Washburn v. 
Haish 4 Fed. Rep. 900. : 

The Yale Caster Company (the real party in interest 
in the defense) by their letter and circular, say that the 
trade in these casters is an immense and growing one; 
that they cannot afford to “trifle in this matter, for they 


have too much at stake.” (Record p. 51.) 


They are in use all over the United States and in 
Canada, and are to be found upon the furniture in the 
offices of the Judges of nearly all the Courts; and their 
utility and value for the purpose for which they were 
designed is conceded by everybody. 


Of course such an invention as this has raised up a 


pas of Brazil, and the steppes of 
Russia, where, before the introduction of this cheap 
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host pf imitators, among whom are the defendants in 
this suit; and it is sufficient to say that the caster 


made by the Yale Caster Company is such in form and 


appearance as to be readily mistaken for and to be sold 
in the place of the caster made by the complainants 
anywhere and everywhere. | 


MODELS AND SPECIMENS. 


There are three of these, a full sized specimen 
Martin caster, and a full sized Yale (or Schenck) caster. 
As none of the English, (Mackelcan & Murdock) casters 
have ever been made or sold, at least in the United 
States, and none elsewhere that we have been able to 
discover, no specimen could be procured, and a model 
thereof has been made by a disinterested model maker, 
from the drawings and specifications of the English 
patent. All these are here with the case for inspection 
and examination and will, I believe, of themselves, satisfy 
the mind of the Court of two things. First, that the 
English caster was in no sense the equivalent of Martin’s 
caster, and second, that the Yale, (defendant’s) caster 
is the fair equivalent of Martin’s and an infringement 
of his claim. 


Respectfully Submitted, 
ä C. P. Jacons, 


Solicitor for Appellant. 
November 7th, 1889. | 


